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UNITED STATES DISTRICT COURT DOCUMENT It
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
---------------------------------------------------------------------- X DOC #:
WARREN DAVIS, ' DATE FILED:_02/05/2015

Plaintiff, : 14-CV-3675(JMF)

-V- : MEMORANDUM OPINION
: AND ORDER
JOHNLEMPKE, :
Defendant. :
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

Petitioner Warren Davis seeks a writ of habeas corpus pursuant to Title 28, Staiies
Code, Section 2254. (Docket No. 2). Respondent John Lempke, Superintendent of the Wende
CorrectionalFacility, in which Petitioner is incarceratedyw moves to dismiss the petition
pursuant to Rule 12(b) of the Federal Rules of Civil Procedure. (Docket No. 13). For the
reasons that follow, Respondent’s motion is GRANTED.

BACKGROUND

The following facts are takegorimarily from Petitioner’s affirmation and the documents
attached theref@nd are effectively undisputed. On July 25, 20@&tiBner was sentenced
principally to a termof imprisonment of nineteeyears to lifefollowing his conviction for
murder in the second degree, robbery, burgkamg, crimnal possession of a weapofRespt’s
Mem. Law Supp. Mot. To Dismiss Pet. Writ Habeas Corpus (Docket No(“R&sp’'t's Mem.”)
2). TheNew York Supreme Courjppellate Division affirmed Petitioner'sonviction onMay
24, 2011 see People v. Davis, 924 N.Y.S.2d 132 (App. Div. 2d Dep’'t 2011), and New York

Court of Appeals denied Petitioner leave to appeal on July 27, &IReople v. Davis, 17
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N.Y.3d 805 (2011).Thereafter, o June 21, 2012, Petitioner filegbatitionfor awrit of error
coram nobis, whichthe Appellate Divisiondenied on February 20, 201Betr's Opp’'n Mot. To
Dismiss 28 U.S.C. § 2254 Pet. Habeas Corpus (Docket No. 17) (“Pet’r's Mem.'3e@8.
Peoplev. Davis, 959 N.Y.S.2d 460 (App. Div. 2d Dep’t 2013).

Shortly after hiscoram nobis petition was denied, Petitionerote his attorney, Joseph
M. Latino, asking him tcappeal thecoram nobis decision and tprepare to file dederalhabeas
corpuspetition (Aff. Opp’n Mot. To Dismiss Pet. Writ Habeas Corpus (Docket No. 16)
(“Petr’'s Aff.”), Feb. 25, 2018tr.). In his letter Petitionerset forth his understanding of the
statute of limitations for filing such a petitiomrging Latino“to be very carefl with the one year
time limit so | do notdse out in being able to file."ld;, Feb. 25, 2013tL., at 2. Counsel
advisedPetitioner that theoram nobis petition tolled the statute of limitations, and that the filing
period wouldremaintolled while he sought leave to appehé Appellate Division’scoram nobis
decisionto the New York Court of AppealsPét.’sAff., Feb. 28, 2013t). In two letters
dated the followingveek Petitioner reiterated the importance of the statute of limitatien
even requestinthat, if necessary, Latino file “a rough habeas corpus application just toheaeet t
deadline.” (Petr'sAff.,Mar. 2 & 5, 2013.trs)).

Latino responded by askifgtitionerto “trust me on the course of this litigationhen it
comes to the proper procedur&®u do not want to see this case denied because of a procedural
error.” (Id., Mar. 12, 2013 Ltj. Latinothencorrectly statedhe timeremainingto file the
federal habeas petitionld(). He reiterged that understanding in ketter thefollowing week.

(Id, Mar. 19, 2013 Ltr.).In another letter a few months latagwever, Latino — without
explanation — changed course, erroneously inforrRietitionerthat the time to file federal

habeas petition wouldstarf] to run”after a final judgment on theram nobis petition (Pet'r's



Aff., June 28013 Ltr). TheNew York Courtof Appeals deniethe coram nobis petitionon
July 3, 2013.Peoplev. Davis, 21 N.Y.3d 1015 (2013)ThereafterLatino sent Plaintiff two
lettersthatconfirmed his erroneous understanding thatith@dtionsperiod had beguanew
following the resolution of theoram nobis petition (Petr’ s Aff., July 6, 2013 &Aug. 29, 2013
Ltrs). Petitionerdid not respond to any of theletters let alone inquire why Latino’s views had
changed

OnFebruary 6, 201&etitioner wrote Latindor the first time in nearly a yeanforming
him thathe was‘going through hardimes with these coectional officers” andvould “probably
... be in the boxi Je.,, segregated housingy next weekK. (Id., Feb.6, 2014Ltr.). The letter
discussed arguments to be made in the habeas petition, but made no refererstattdehed
limitations. (d.). On May 6, 2014l atino wrote to inform Petitioner that he had been mistaken
aboutthe statute of limitations and that the deadline to file the petition had passeabout
October 2013. I¢l., May 6, 2014.tr.). Latino proposed filing the petitioratiyway and seeking
to have the limitations period equitably toliedight of his error. Id.). By letter dated May 9,
2014, Petitioneagreedwith Latino’s proposal. 1¢., May 9, 2014 Ltr.).In addition, Petitioner
expressed appreciation to Latino for candidly acknowledging the “errdrinaiicated that he
would “not be looking for another Lawyer” because he was “pleased with” Latino’s
“representation”

| appreciate the way that you expresseche the error you made. . . .

You staft]ed the facts and you took responsibility and immediately [w]ent to work

on how to correct the error. | was impressed to see an Attorney (YOU) take the

time to express the dés and take full responsibilifpr their errors.How could |

ask you toéave my case now because of one error[?]l am pleased with you

as my Attorney and you would have to do something worse than that for me to
say that there is a problem with your representation.



(1d.). Latino filedthe petition on May 22, 2014. (Docket N9.11
DISCUSSION

TheAntiterrorism and Effective Death Penalty Act of 1998EDPA”), Pub. L. No.
104-132, 110 Stat. 121dstablishesa oneyear limitatiors period for the filing of fabeas
petition by a person in custody pursuanattate courtonviction. See 28 U.SC. § 2244(d)(1).
As relevant herehe oneyear limitation period runs frortthe date on which the judgment
became final by the conclusion of direct review or the expiration of the timedking such
review.” Id. The limitations period is tollechoweverwhile “a properly filed application for
State postonviction or other collateral review with respect to the pertinent judgment or claim is
pending.” Id. § 2244(d)(2). Applying those rules here, there is no dispute that the present
petition is untimely. Speadally, Petitionerhad until November 5, 2013, to file a petition
because his conviction became final on October 25, 2011 (when his time to file a petitinen for
writ of certiorari to the United States Supreme Court expired), and there were 125 days
remaning when he filed hisoram nobis petition (which was denied on July 3, 2013). Petitioner
did not file his petition until May 22, 2014, more than six months past the deadline.

NeverthelessRetitionerargueghat this case is one of the “rare and exosat
circumstance$ Green v. United Sates, 260 F.3d 78, 82-83 (2d Cir. 200ir),which AEDPA’s
statute of limitationshouldbeequitably tolled. Pet'r's Mem., 1-4). To be eligible for equitable
tolling, Petitiorer must show that he “purpad] his rights diligently” andhat“some
extraordinary circumstance stood in his way and prevented timely filidglland v. Florida,

560 U.S. 631, 632 (2010n{ernal quotation marks omittedWhen assessing whether a

! Citing “an obvious conflict of interest in counsel arguing his own misconduct,” co-
counsel Anthony Maiocchi represents Petitiongh respect tahe issue of equitable tolling
(Petrs Mem., 15 n. 2



petitioner faced “etxaordinarycircumstances,tourts ask not whether the circumstance was
“unusual . . ., but rather how severe an obstacle it [posed] for the prisoner endeavoring to
comgy with AEDPA’s limitations period. Diazv. Kelly, 515 F.3d 149, 154 (2d Cir. 2008)s
the Supreme Court and Second Circuit have made clear, attorney erromaioned|y will not
constitutgan] extraordinary circumstance[] Baldayaque v. United Sates, 338 F.3d 145, 152
(2d Cir. 2003).Thus,for example, andrdinary mistake” in applyingthe ruleggoverning]
deadlines for filing of habeas petitions” is not considered extraordimathon v. Conway, 642
F.3d 358, 363 (2d Cir. 2011) (internal quotation marks omitsed¥-ahy v. Horn, 240 F.3d 239,
244 (3d Cir. 2001) (M]iscalculation, inadequate research, or other mistakes have not been
found to rise to the ‘extraordinary’ circumstances required for equitable tdllisee also
Smaldone v. Senkowski, 273 F.3d 133, 138 (2d Cir. 2001). Insteadjualify as“extraordinary’
the “attorney negligence must be so egregious as to amount to an effective abandbtiment
attorneyelient relationship.”Rivas v. Fischer, 687 F.3d 514, 538 (2d Cir. 2012).

Applying those standards, although the Court has some sympathy for Petitioner’s
predicament, it is compelled to conclude thatino's suddemmisapplication of the statuts-
limitations tolling rulesdoes not rise to theuel of “extraordinary circumstansg€ Latino’s
blunderwas bizarre insofar as he hpteviousy calculated the limitations period corregthyutit
is still a mere miscalculation of a deadline, which is precisely “the sort dégasariety attorney
errorthat cannot on its own rise to the levekafraordinary circumstancesDillon, 642 F.3d at
364 (emphasis omittedgccord Baldayaque, 338 F.3d at 152. hefact that Latino’s errowas
more“unusual” tharmasituation in which counsel consistenthysinterpretsa deadlineloes not
makethe case extraordinarySee Bolarinwa v. Williams, 593 F.3d 226, 231-32 (2d C010).

As a result, for AEDPA purposdsatino’s error was materially indistinguishable from other



“garden variety'mistakes, such as when attorney miscalculates or misappl®EDPA’s
statute of limitations.See, e.qg., Romero-Padilla v. United Sates, Nos 13CV-3703 (DLC), 05-
CR-1262 (DLC), 2014 WL 774957, at *4 (S.D.N.Y. Feb. 27, 2014) (observing that
“miscalculating a deadline” would not amount to “effective abandonment of the gtidrevet
relationship”(internal quotation marks omitté¢see also id. (concluding that to find that an
instance of attorney negligence constitutes extraordinary circumstaoukk“wndermine the
Supreme Court’s statement that there is an ‘essential difference’ betwegioegyfattorney
error’ and attorney abandommt sufficient to warrant equitable tolling.” (quotiNaples v.
Thomas, 132 S. Ct. 921, 923 (2012)).

The contrast between the facts of this case and the fa@adayaque andDillon, two
cases in which the Second Cirdatindthatthe “extraordinary circumstances” standard had
been met, are tellingBaldayaque involved “an attorney who willfully ignored the express
instructions of his client, did not conductyalegal research on his client’s behalf, and never
spoke to or met with higlient” Dillon, 642 F.3d at 363 (describing the fact8atdayaque). In
Dillon, which the Court of Appeals described as a “close” dhsdawyer tn effect admitted
affirmatively and knowingly misleadiridnis client“by promising him that he wouldlé the
petition’ by a particular dateand ‘breached that promise whba failed to follow his clieng
instruction, with disastrous consequences [that client]could neither have foreseen nor
prevented. Id. at362, 364(emphasis omitted) Thus, bottcasesnvolved “more than a simple
miscalculation”; at a minimunthey involved‘deeply misleading statement[s]” by tlevyers
involved. 1d. at 364. By contrast, as Petitioner himself acknowledged in his letter of May 9,

2014, this case involved a solitary, albeit inexplicable, “error” on Latinats fhere is no



evidence that Latinever misled Petitioner or otherwise failed to act zealouslyi®behalf.
(Petr's Aff., May 9, 2014 Lty.

In anyevent Petitioner cannot establitimat hediligently pursued his rights. dljustify
equitable tolling, a gtitioner must showhat he*acked as diligently as reasonably could have
been expected under the circumstaricésarper v. Ercole, 648 F.3d 132, 139 (2d Cir. 2011);
(internal quotation maskand emphasis omittecccord Baldayaque, 338 F.3d at 153. Thus, a
showing of reasonable diligence requires more #msodic effortsthe petitionemust
demonstrate that Hacted with reasonable diligenteoughout the period he seeks to toll.”
Smith v. McGinnis, 208 F.3d 13, 17 (2d Cir. 200@mphasis addegaccord Harper, 648 F.3d at
138. Here, Petitioner’s early letters didigeLatinoto “be very careful with the one year time
limit” (Petr’ s Aff., Feh 25, 2013.tr.) and to consider “fil[ing] a rough habeas corpus
application just to meet the deadlingPetr's Aff., Mar. 5, 2013Ltr.). Petitioner failed,
however, to display the same degree of diligence throughout the period he seeks to toll. In
particular,Petitionermade naeffort to correct Latino when haisstated the filing deadline-
first in June 2013before theNew York Court of Appeals denied leave to appeaktnam
nobis ruling and thestatute of limitations resumed runnirag)d then again in both July and
August 20134t which point several months remained for him to tinfigdyhis petitior). Cf.
Nickelsv. Conway, 480 Fed. App’x 54, 57 (2d Cir. 201@ummary orderjsuggesting that
reasonableliligence prior to the extraordinary circumstances is “nievent”). Indeed, here is
no evidence thdetitioner madeany effort to respond to Latino’s letteos otherwise contact
him from March 2013, throughthe deadlindile a federal habeas petitiamNovember 2013.

Cf. Plowden v. Romine, 78 F. Supp. 2d 115, 119 (E.D.N.Y. 1999) (holding that petitioner could



not show reasnable diligence when he went seventeemths without contacting his attorney
abou the status of his petition)
CONCLUSION

For the foregoing reasons, Respondent’s motion to dismiss is GRANTED and the
Petition is dismissed as time barres Petitioner has not made a substantial showing of the
denial of a constitutional right, a certificate of appealability will not issige.28 U.S.C.
8 2253(c);see also, e.g., Matthews v. United Sates, 682 F.3d 180, 185 (2d Cir. 2012). In
addition, this Court certifies, pursuant to Title 28, United States Code, Section 191 %fa}(3
any appeal from this Order would not be taken in good faithirefodma pauperis status is thus
denied. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

The Clerk of Court isidectedto terminate Docket No. 13 and ¢tose the case.

SO ORDERED.
Date February 5, 2015 d& £ %/;

New York, New York [ﬁESSE WRMAN

nited States District Judge




