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PAUL G. GARDEPHE, U.S.D.J.:

On June 6, 2014ro sePlaintiff Janine Gordon filed this action against
Defendants Invisible Children, Inc. and Jason Russell. (Dkt. No. 3) Plaiffartistand she
alleges that Defendanitsfringed her copyright in a photographic print that she created, and
unlawfully modified and distorted the print in violation of the Visual Artists Rigkdt, 17
U.S.C. § 10%ktseq.(“VARA) .

Defendantdhiave movedo dismisg(Dkt. No. 21) arguing that (1) Plaintiff has
failed to state a aim for copyright infringemen(2) Plaintiff has failedd state a claim under
the VARA,; and (3) this Court lacks personal jurisdiction over Defendant RugBaf. Br. (Dkt.
No. 22))

For the reasons stated below, Defendants’ matiatismiss will be granted
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BACKGROUND?

DEFENDANTS’ ONLINE CAMPAIGN AGAINST
JOSEPH KONY AND THE LORD'’S RESISTANCE ARMY

In March 2012, Defendants launchetlonlineadvertising campaigtinat sought
to draw attention tthe allegedtrimes of a Ugandan warlord named Joseph Kdrhys case
arises from Defendants’ alleged useheir online advertising campaigfi an image in which
Plaintiff holds a copyright.

According to Defendant&ony —who heads the Lord’s Resistance Arslyas
abductedver 30,000 children and turned them into child soldiers and sex sgekvisible
Children,KONY 2012 YouTube (Mar. 5, 2012)vailable at
https://www.youtube.com/watch?v=Y4MnpzG5Sqc (Attachment to Dkt. NG.(3&pny 2012
video”).

A key aspect of Defendants’ online advertisaagnpaigragainst Konys athirty-
minute videcentitled“Kony 2012” Defendant Invisible Children, Inc. “released the . . . video
with supporting website graphics and promotion materials.” (Cmplt. (Dkt. No. 3) 3§)26-

Defendant Jason Russell is “Gléjounder and Chief Creative Director for Invisible Children and

1 The following facts are drawn from the Complaint and are presumed trperfwses of

resolving Defendants’ motion to dismisSeeKassner v. 2nd Ave. Delicatessen, Inc., 496 F.3d
229, 237 (2d Cir. 2007):In assessing the legal sufficiency of [a plaintiff's] claim[s] [on a

motion to dismiss,|the court may “consider. .the complaint and any documents attached
thereto or incorporated by reference and ‘documents upon which the complaint “relies
heavily.”” Bldg. Indus. Elec. Contractors Ass’n v. City of New York, 678 F.3d 184, 187 (2d
Cir. 2012) (quotindn re Citigroup ERISA Litig. 662 F.3d 128, 135 (2d Cir. 2011) (quoting
DiFolco v. MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d Cir. 2010))). Accordingly, in resolving
Defendants’ motion, the Court has considered documents, images, and videos relied yn heavil
and incorporated by reference in the Complaint, including the YouTube video containing the
allegedly infringing imagesSeeCmpilt. (Dkt. No. 3) T 4 (providing link to YouTube video).

2 Plaintiff has submitted a disc containing copies of the videos in which the allégfeitiging
images appear. The disc is filed as saackhment to Dkt. No. 39.
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directed the video Kony 2012.1d( 1 20) In the video, Russell discusses Kony’s crimes, urges
viewers to proteghose crimescalls on our government to take action, and urges viewsigrto

a “pledge” of support for Invisible Children’s cause, donate money to Invisibldr&j and
share th&ony 2012 video online. (Kony 2012 vidéatt. to Dkt. No. 39))

Defendantposted the Kony 2012 video on YouTulahereit “has over 50
million hits” and “over 100 million views.” (Cmplt. (Dkt. No. 3) { 2Z4heKony 2012 video
has “attract[ed] a huge amount [of] viewers . . . [and] millions of dollars in dongteons
Defendant Invisible Children, Inc’] (Id. T 1Q seealsoid. § 73; PItf. Br. (Dkt. No. 31) at 28))

Plaintiff alleges that[tlhe Kony 2012 [c]ampaign has [been subject to]
widespread negative criticism both politically [and] on pop culture sitéd. [ (73) “The
Council o[n] Foreign Relations [has] reproached Invisible Children for manipulaiitsfor
strategic purposes [and] exaggerating théesohthe Lord’s Resistance Army’sjbductions and
murders.” [d. T 73 n.8 (citation and quotation marks omitted)) Invisible Childnas[alsd
beenrepeatedly questioned for its financadliocation of funds” obtained from viewers of the
video. (Id.f 73) Vice, an online news company, has asserted that “Invisible Children is a
financially questionable organization.Id(f 73 n.9 (citation and quotation marks omitted))

Il. THE IMAGES AT ISSUE

Theimages that give rise to this lawsuit aused in he Kony 2012 video.These
images show Kony standingith his arms outstretchdzkfore a crowd o€hildren — ostensibly

his amy of child soldiers and slaves:
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(Cmplt. (Dkt. No. 3) Ex. B)

(Id.)



WHY KONY

THE LEA HAS HO FOPULAR SUPEORT. EVERYDNE CAN AGRIE
THAT RONY NUST BE STOFPID
JOSEPH KONY IS THEWORLD'S WORST WAR CRIMINAL.

HEI LEADS A VIODLENT CULT OF ANDUCTED FIGHTEAS CALLID THE
LORN'S RESIETARCT AZMY (LRAY

HE AEUUGTS CHILDBEN FROM THEIR HOMES

HE FORCES THEM TO TE GOLDIERS AXND 5IX ELAVIS,
1O MURDIR AND MUTILATE THEIR NEIGHEDRS

AND IN 2005 HE BLCAME THE FIRST MAN INDICTTIO BY THE X

LRA STATS:
26+ 30,000+ 440,000
YEARS OF VIOLENCE CHILDAEN ABDUETED PEONLE CURRENTLY
DISPLACED ACROSS
3 COUNTIIES

(1d.)



Plaintiff Janine Gordowglaims thashe is a “widely known and lauded fine art[]”
photographer, and thdtese images used by Defendants in the 2012 Kony video — infringe her
copyright in a photograph she took at the 2001 “Warped Tour.” (Cmplt. (Dkt. No. 3) 11 18, 40)
The “Warped Tourls a series of punk and alternative rock concemsl the photograph taken
by Gordon at the 2001 Warped Talmowsa tanktop clad man holding back a crowd of

concertgoers, with his arms outstretched and his face turned upowmsedds the sky

(Cmplt. (Dkt. No. 3) Ex. A)

Gordon’s photograph — in which she holds a copyright registrati®entitied

Plant Your Feet on the Groundd.(11 1-2) The photographvas featured in the 2002 Whitney

MuseumBiennial exhibition and the Museum later purchased the photograph, makiag fp

the Museum’s permanent collectjomhere it remains on displayld( 112, 31-33)



Plaintiff claims that the images from tKeny 2012 video shown abowse
“substantially based upon [her photograpbahd that Defendantssed her photograph “without
securing rights and paying compensationid. { 3) She furthealleges that “Defendants have
harmed Plaintiff[']s honor and reputation by causing confusion regarding authonshdating
protectable elements of a ‘work i@cognized staturé and by “mutilafing], distorting, and
modif[ying]” Plaintiff's image (Id. 11 56) Plaintiff alsoclaims thatDefendants have harmed
her reputation by associating “her work with [Invisible Children, Irechjghly criticized
organkatior (id. 1 7), andby “falsely attributing authorship of the Kony 2012 [c]lampaign to
Jason Russell.”Id. 1 8) Based on these alleged injuries, Plaintiff asserts claims under the
Copyright Act, 17 U.S.C. 88 501(a), 104, 106, 106A, and 113(a), and the VARA, 17 U.S.C. §
101etseq.

[I. PROCEDURAL HISTORY

Plaintiff filed this action ordune 6, 2014. (Cmplt. (Dkt. No. Tjhat same day,
Plaintiff moved by order to show cause for a temporary restraining ordgaraliminary
injunction that would requeé Defendants to take down from YouTube and other online outlets,

inter alia, the Kony 2012 video. (Dkt. No. 1) On June 17, 2014, this Court denied Plgintiff’

motion (Dkt. No. 6), finding that

a comparison of Plaintiff's print and Defendants’ image demonstrates obvious
differences between the works. . These differences include the poses of the
main figure at the center of each image (one’s arms are lowered, while the other’
arms are raisgdthe ethnicities of those shown (Plaintiff's figures are Caucasian,
while Defendants’ are Ugandan), and the genders of the figures (the figtines
background of Plaintiff's image are all male, while the figures in thkdgraand

of Defendant’s image are all female.

(Id. at 2)



On October 27, 2014, Defendantsvadto dismiss (Dkt. No. 21), arguing that
(1) Plaintiff has failed to state a claim for copyright infringement; (2) Plaimas failed to state
a claim under the VARA; and (3) this Court lacks personal jurisdiction over DefeRdasell.
(Def. Br. (Dkt. No. 22))

DISCUSSION

LEGAL STANDARD ON MOTION TO DISMISS

“To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to ‘state a claim to relafighplausible on its face.’Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
“In considering a motion to dismiss . . . the court is to accept as true all fagedah the

complaint,”Kassney 496 F.3cat 237 (citing_Dougherty v. Town of N. Hempstead Bd. of Zoning

Appeals 282 F.3d 83, 87 (2d Cir. 2002)), and must “draw all reasonable inferences in favor of

the plaintiff.” Id. (citing Fernandez v. Chertoff, 471 F.3d 45, 51 (2d Cir. 2006)).

A complaint is inadequately pled “if it tenders ‘naked assertion[s]’ devoid of
‘further factual enhancementffbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557), and
does not provide factual allegations sufficient “to give the defendant faterajtivhat the claim

is and the grounds upon which it rest®brt Dack & Stone Corp. v. Oldcastle Nénc, 507

F.3d 117, 121 (2d Cir. 2007) (citing Twombly, 550 U.S. at 555). “In considering a motion to
dismiss for failure to state a claim pursuanRtde 12(b)(6), a district court may consider the
facts alleged in the complaint, documents attached to the complaint as exhibits,.andrdsc

incorporated by reference in the complainRiFolco, 622 F.3cdat 111 (citing Chambers v. Time

Warnet Inc., 282 F.3d 147, 153 (2d Cir. 2002); Hayden v. Cnty. of Nassau, 180 F.3d 42, 54 (2d

Cir. 1999)).



“A proselitigant’'s submissions are held to ‘less stringent standards than [those]

drafted by lawyers.””Whitfield v. O’Connell, No. 09 Civ. 1925 (WHP), 2010 WL 1010060, at

*4 (S.D.N.Y. Mar. 18, 2010) (alterations in original) (quoting Haines v. Kerner, 404 U.S. 519,

520 (1972)). Where a “plaintiff is proceedipm sg the Court construes the complaint liberally,

‘interpret[ing] it to raise the strongest arguments that it suggedsakton v. Nichols, No. 08

Civ. 08568 (PGG), 2010 WL 1010001, at *1 (S.D.N.Y. Mar. 18, 2010) (internal citations

omitted) (quoting Harris v. Westchester Cnty. Dep’t of Corr., No. 06 Civ. 2011 (RJS), 2008 WL

953616, at *2 (S.D.N.Y. Apr. 3, 2008)jMoreover, [factual] allegations made irpeo se

plaintiffs memorandum of law, where they are consistent with those irothplaint, may also
be considered on a motion to dismis8raxton 2010 WL 1010001, at *1However, “the cour
need not accept as true ‘conclusions of law or unwarranted deductions of Y&bitfield, 2010

WL 1010060, at *4 (quoting First Nationwide Bank v. Gelt Funding Corp., 27 F.3d 763, 771 (2d

Cir. 1994));seealsoHarris v. Mills, 572 F.3d 66, 72 (2d Ci2009) (“[T]hreadbare recitals of a

cause of action, supported by mere conclusory statements, do not suffice [tslestditlement
to relief].”).

Il. PERSONAL JURISDICTION OVER DEFENDANT RUSSELL

Defendant Russell argues that this Court lacks personal jurisdiction over him.
(Def. Br. (Dkt. No. 22) at 16-21) “Jurisdiction to resolve cases on the merits requires
authority . . . over the parties (personal jurisdiction), so that the court’s decididamdithem.”

Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577 (1999). Accdydibgfore considering

Defendants’ Rule 12(b)(6) motion to dismiss, this Cownst determine whether it may exercise

personal jurisdiction over Russell.



“In litigation arising under federal statutes that do not contain dkaeir
jurisdictional provisions, . .federal courtsre to apply the personal jurisdiction rules of the
forum state, provided that those rules are consistent with the requirements obbDessP

Penguin Grp. (USA) Inc. v. Am. Buddha, 609 F.3d 30, 35 (2d Cir. 2010) (internal citations

omitted). “[Clontacts with [a] forum may confer two types of jurisdictiospecific and

general.” In re Parmalat Sec. Litig376 F. Supp. 2d 449, 453 (S.D.N.Y. 2005) (footnote

omitted).
General jurisdictiorfis based on the defendaateneral business contacts with
the forum state and permits a court to exercise its power in a case where the sulgeof thatt

suit isunrelated to those contactsId. (quotingMetro. Life Ins. Cov. Robertson Ceco Corp.,

84 F.3d 560, 568 (2d Cir. 1996)'Specific jurisdictionexists when a forum ‘exercises personal
jurisdiction over a defendant in a suit arising out of or related to the defendamtéists with the

forum[.]” Id. (quotingMetro. Life Ins. Co.84 F.3dat 567-68 (internal quotation marks and

citation omitted))

A. General Personal Jurisdiction

In New York, general jurisdiction under N.Y. C.P.L.R. § 301 is apgropriate
where a nowresident is* engaged in such a comtious and systematic course of “doing
business” in the state] as to warrant a finding of‘ifgesencéin this jurisdiction.” Landoil

Res. Corp. v. Alexander & Alexander Servs., Inc., 918 F.2d 1039, 1043 (2d Cir. 1990) (quoting

McGowan v.Smith 52 N.Y.2d 268, 272 (1981) (quoting Simonson v. Int'l Bank, 14 N.Y.2d

281, 285 (1964))).To be“present,” a defendant must do business in New York “not

occasionally or casually, but with a fair measure of permanence and coritinMbore v.
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Publicis Groupe SA, No. 11 Civ. 1278LC) (AJP), 2012 WL 6082454, at *5 (S.D.N.Y. Dec. 3,

2012) (quoting Hoffritz for Cutlery, Inc. v. Amag, Ltd, 763 F.2d 55, 58 (2d Cir. 1985)).

Here, Russell argues that he is not subject to general jurisdiction in New York,
because [he] is [a] California domiciliary and presently resides in San Diego,
California. He ha never maintained a residence in the state of New York. He
does not maintain a mailing address or a bank account in New York. He does not
derive any revenue from New York. And he has not transacted business in New
York or engaged in any persistent course of conduct in New York.

(Def. Br. (Dkt. No. 22) at 4 (citations and quotation marks omitted))
As to jurisdictional facts concerning Russell in the Complaint, Plameifely
pleads that h&s a resident of San Diego, California.” (Cmplt. (Dkt. No. 3) 1 Zhe
Complaint pleads nfacts demonstratinthat Russell does business in New York, much less that
any business Russell conducts in New York is conduetgd a fair measure of permanence
and continuity.” Moore, 2012 WL 6082454, at *5 (citation and quotation marks omitted).

Accordingly, this Court does not have general personal jurisdiction over Russell.

B. Specific Personal Jurisdiction

1. Applicable Law

New York’s longarm statute provides, in relevant part, thabart may exercise
specific personal jurisdiction over a ndomiciliary who “transacts any business within the state
or contracts anywhere to supply goods or services in the state,” wherdf{dailaim arises out
of that transaction of business or contract. N.Y. C.P.L.R. 8 302(a)(1). To establish personal
jurisdiction under this section, plaintiff must show that “(1) defendant purposeftdiied
himself of the privilege of doing business in the forum state such that the defenddrfooesge
being brought into court there; and (2) plaingf€laim arises out of or is related to the

defendants contacts with the forum stateAqua Prods., Inc. v. Smartpool, Indlo. 04 Civ.
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5492 (GBD), 2005 WL 1994013, at *5 (S.D.N.Y. Aug. 18, 2005) (cikieticopteros

Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 (1984}ld-Wide Volkswagen

Corp. v. Woodson, 444 U.S. 286, 297 (198hHew v. Dietrich 143 F.3d 24, 28 (2d Cir. 1998)

“A court will have personal jurisdiction over a defendant, pursuant to § 302(a)(2),

if the defendant ‘commits a tortious act within the stat&/ifgin Enters Ltd. v. Virgin Eyes

LAC, No. 08 Civ. 8564 (LAP), 2009 WL 3241529, at *4 (S.D.N.Y. Sept. 30, 2009) (quoting
N.Y. C.P.L.R. 8302(a)(2)). “[T]he New York Court of Appeals has interpreted [this] subsection
to reach only tortious acts performed by a defendant who was physically present ¥olk

when he committed the actld. (citing LonginesWittnauer Watch Co. v. Barnes & Reinecke,

Inc., 15 N.Y.2d 443, 4601965) (“Any possible doubt on this score is dispelled by the fact that
the draftsmen of section 302 pointedly announced that their purpose was to confer on the court
‘personal jurisdiction’ over a nodemiciliary whose act in the state gives rise to a caftise

action or, stated somewhat differently, ‘to subject non-residents to pengosdiction when

they commit acts within the state.”) (citations omitted]J)Jn Bensusan Restaurant Corp. v.

King, the [Second Circuit] declined to deviatenréthe NewYork Court of Appeals’ decision in

LonginesWittnauer. . . ” Id. (citing Bensusan Res€orp. v. King, 126 F.3d 25, 29 (2d Cir.

1997)).

Section 302(a)(3) allows for “a nondomiciliary who ‘commits a tortious act
without the state causing injury .within the state’ [to] be brought before a New York court to
answer for his conduct if he has had sufficient economic contact with the Stataativa
interest in interstate or international commerce coupled with a reasonabl&agzpdbat the
tortious conduct in question could have consequences within the Stt&bwan 52 N.Y.2d

at273 (quoting N.Y. ®LR § 302(a)(3)). Under Section 302(a)(3), any domiciliary who in
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person or through an agent@mmits a tortious act without the state causmgyy to person or
property within the state™ may be subject to personal jurisdiction if he

“(i) regularly does or solicits business, or engages in any other persistese of
conduct, or derives substantial revenue from goods used or consumedaomsser
rendered, in the state, or (ii) expects or should reasonably expect the act to have
consequences in the state and derives substantial revenue from interstate or
international commerce . ”

Bank Brussels Lambert v. Fiddler Gonzalez & Rodriguez, 171 F.3d 779, 790-91 (2d Cir. 1999)

(quoting N.Y. CPLR § 302(a)(3)).

Even where New York’s longrm statutevould permit a court to exercise
personal jurisdiction over a defendangttéxercise of personal jurisdictionust also comport
with due process. To satisfy the Due Process Clause, “the nonresident genetdiiguaus
‘certain minimum contacts . . . such that the maintenance of the suit does not offenidriahdi

notions of fair play and substantial justice.”” Walden v. Fiore, 134 S.Ct. 1115, 1121 (2014)

(quoting_Int’l Shoe Co. v. State of Wash., Office of Unemployment Comp. and Placement, 326

U.S. 310, 316 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940))). “The inquiry

[with respect to specific personal jurisdiction] . . . ‘focuses on “the relatiprshong the

defendant, the forum, and the litigation.”ldl. (quoting_Keeton v. Hustler Magazine, Inc., 465

U.S. 770, 775 (1984) (quotirshaffer v. Heitner433 U.S. 186, 204 (1977))). Accordingly, for

this Court “to exercise jurisdiion consistent with due process, the defendant’'sslated
conduct must create a substantial connection with the forum stdte.”

Moreover, “the relationship [between the defendant’sralgtted conduct and the
forum] must arise out of contacts thhe ‘defendanhimself creates with the forum. . .” Id. at

1122 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985)) (emphasis in

original). And the “minimum contacts’ analysis looks to the defendant’s centattt the
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forum . . . itself, not the defendant’s contacts with persons who reside tiekréVhile “a
defendant’s contacts with the forum . . . may be intertwined with his transactionsractioins
with the plaintiff or other parties,” these relationshipsafising alone, [are] an insufficient basis
for jurisdiction.” Id. at 1123. “Due process requires that a defendant be haled into court in a
forum . . . based on his own affiliation with the [forum], not based on the ‘random, fortuitous, or
attenuated’ calacts he makes by interacting with other persons affiliated with the [fordch].”
(quotingBurger King 471 U.S. at 475). In this regard, “[tlhe proper question is not where the
plaintiff experienced a particular injury or effect but whether the defelsdasmduct connects
him to the forum in a meaningful wayld. at 1125.

A defendant need not have committed a physical act within the forum state,
however; the test may be satisfied where “an act performed elsewhere[] causes antbtect

[forum].” Eskofot A/S v. E.I. Du Pont De Nemours & Co., 872 F. Supp. 81, 87 (S.D.N.Y. 1995)

(citing SEC v. Unifund SAL, 910 F.2d 1028, 1033 (2d Cir. 1990)) (applying minimum contacts

analysis in context of Fed. R. Civ. P. Rule 4(k)(2)). IndeeW/ahden the Supreme Court
discussed at length how the effects of a defendant’s conduct can tie the defeffidanitguto
a forum to permit the exercise of personal jurisdiction. Justice Thomas explaned t

[t]he crux ofCalder[- a case finding specific personatigdiction in California
where a Floridébased paper published a defamatory article about a California
actress-] was that the reputatidmased “effects” of the alleged libel connected
the defendants to California, not just to the plainfithe strengtlof that

connection was largely a function of the nature of the libel téowever
scandalous a newspaper article might be, it can lead to a loss of reputatidn only
communicated to (and read and understood by) third persons. . . . Accordingly,
the reptational injury caused by the defendants’ story would not have occurred
but for the fact that the defendants wrote an article for publication in California
that was read by a large number of California citizéndeed, because

publication to third persanis a necessary element of libel, the defendants’
intentional tort actually occurred @alifornia. . . In this way, the “effects”

caused by the defendangsticle—i.e., the injury to the plaintiffs reputation in

the estmation of the Califoria public —connected the defendahtonduct to

14



Californig not just to a plaintiff who lived there. That connection, combined with
the various facts that gave the article a California focus, sufficadtbmrize the
California courts exercise of jurigdtion.
Walden 134 S.Ct. at 1123-24 (emphasis in original) (footnote omitted).
In this Circuit, “where ‘the conduct that forms the basis for the controversysocc
entirely out-of-forum, and the only relevant jurisdictional contacts with therf@re herefore
in-forum effects harmful to the plaintiff,” a court is to employ “an ‘effetest,” by which ‘the

exercise of personal jurisdiction may be constitutionally permissible defendant expressly

aimed its conduct at the forum.”_Tarsavage v. Citic Trust Co., Ltd., 3 F. Supp. 3d 137, 145

(S.D.N.Y. 2014) (quotindticci ex rel. Licci v. Lebanese Canadian Bank, SAB2 F.3d 161,

173 (2d Cir. 2013) (citin@alder 465 U.S. at 789)). It is not sufficient that conduct incidentally
had an effect in the forum, or even that effects in the forum were foreseeabld. (8&ag In

re Terrorist Attack®n Sept. 11, 2001, 714 F.3d 659, 674 (2d Cir. 2013)). Instead, the defendant

must have intentionally caused.e., expressly aimed to causan effect in the forum through

his conduct elsewhere&eeid. (citing In re Terrorist Attacks on Sept. 11, 2001, 538 F.3d 71, 95

(2d Cir. 2008), abrogated on other grounds by Samantar v. Yousuf, 560 U.S. 305 (2010)).

2. Analysis

Here, the exercise of specific personal jurisdiction over Russell would not
comport with due mcess, becauddaintiff has not demonstratéat Russell’ssuit+elated
conduct creates minimum contacts with New Yo8eeWalden 134 S.Ct. at 1121.

Plaintiff alleges that shieves in New York and that Russell’'s conduct inju et
here SeeCmplt. (Dkt. No. 3) {1 1-10, 17, 1%he also claims th#here wasextensive media
coveragdof the antiKony campaign] that appeared in the state of New Yorkpltf. Br. (Dkt.

No. 31) at 23) including a “New YorRaily News articlé discussinghe Kony2012 campaign.

15



(Id. at 27¥ Plaintiff furtherassertshat theKony 2012 video — which Russell both directed and
narrats —garnerednvisible Children “hundreds of thousands of dollars [of donatiwitlin

the state of Nework” (id. at23-24), and that Invisible Children, Inc. p&dssell$94,584 in
2012. (d. at 26)

Due process requires more for the exercise of personal jurisdiction, however.
Russell's suirelated conduct must tie him to New York itselbt just to a plaintiff who happens
to reside in New YorkWalden 134 S.Ct. at 1121-22Moreover, wile “a defendant’s contacts
with the forum . . . may be intertwined with his transawsior interactions with the plaintiff or
other parties,> here, he Invisible Children organization, its donors, or the prabgse
relationships, “standing alone, [are] an insufficient basis for jurisdictith.at 1123. “Due
process requires thatdefendant be haled into court in a forum . . . based amwniaffiliation
with the [forum], not based on the ‘random, fortuitous, or attenuated’ contacts he makes by
interacting with other persons affiliated with the [forumld. (quotingBurger Kirg, 471 U.S. at
475) (emphasis added).

Here,Plaintiff has offered no facts suggesting that Russell hiresidblished
jurisdictionally relevantonnectiorwith New York AlthoughRussell’sdirection and narration
of the Kony 2012 video likely played a role in garnering donations for Invisible Children —
including donations from New York residentardRussell wapaid $94,584 byhat
organization, this connection is far too “random, fortuitous, or attenuated™ to ebt#imis

requisite minimum contactsith New York Id. (quotingBurger King 471 U.S. at 475).

3 As noted above [i] n view of[Plaintiff's] prosestatus, the Court also may rely ¢tdintiff's]
opposition papers in assessing the legal sufficienfiyesf claims.” Manolov v. Borough of
Manhattan Cmty. Coll., 952 F. Supp. 2d 522, 531 (S.D.N.Y. 2013).
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Nothing about Russell's conducts alleged in the Complaint or described in Pltfigtorief —

suggests that hestablishedliis ownaffiliation with [New York].” Id. (emphasis added).

The Complaint likewise does not satisfy the “effects test,” which requotsd
allegations demonstrating that Russell's-seiited conduct was “expressly aimed’” at New
York, in addition to having an effect heréarsavage3 F. Supp. 3d at 145 (quotibecci, 732
F.3d at 173). fe Kony 2012 video is a plea to people throughout the world to take action to
help stop the atrocities being committedKony and the Lord’s Resistance Army. Nothing in
the Complaint suggests, however, that this call to actiori*egsressly aimed,”id., at New
York residents Although Plaintiff alleges that Russell’s conduct (1) injured her in New York,
(2) led to press coverage in New York, and (3) led to donations to Invisible ChildreN&am
York residents, these connections do not suggest any purposeful attempt or express aim on
Russell's parto cause an effect specifically in New York.

Even assuming arguentlmatRussell’s actions (1) caused an effect in Néwk,
and (2)thatthis effectwas foreseeable, “the fact that harm in the forum is foreseeable . . . is
insufficient for the purpose of establishing specific personal jurisdictionaogefendant.”ln re

Terrorist Attacks 714 F.3d at 674. Because the Complaint does not plead facts demonstrating

that Russell's actions were taken with the express aim of causing an effest iidik, the
“effects test” is not satisfied. Sé&arsavage3 F.Supp. 3d at 145.
This Court does not hawpecificpersonal jurisdiction over Russell.

Accordingly, the claims against him must be dismissed.
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II. PLAINTIFF HAS FAILED TO STATE A
CLAIM FOR COPYRIGHT INFRINGEMENT

A. Legal Standard for Copyright Infringement

“To establishcopyright infringement, ‘two elements must be proven:
(1) ownership of a valid copyright, and (2) copying of constituent elements of thevabikrée

original.” Williams v. Crichton 84 F.3d 581, 587 (2d Cir. 1996) (quotireistPubl'ns, Inc. v.

Rurd Tel. Serv. Co., 499 U.S. 340, 361 (1991)).

To demonstrate unauthorized copying, the plaintiff must first show that his work
was actually copied; second he must establish substantial similarity or that the
copying amounts to an improper or unlawful appropriatien, (i) that it was
protected expression in the earlier work that was copied and (ii) that the amount
that was copied is more than énimis.

Tufenkian Import/Export Ventures, Inc. v. Einstein Moomjy, Inc., 338 F.3d 127, 131 (2d Cir.

2003) (irternal quotation marks and citation omitted).
“Thus, as an initial matter, a plaintiff must show that the defendant *actually

copied’ [Plaintiff's] work.” Gal v. Viacom Int, Inc., 518 F. Supp. 2d 526, 536-37 (S.D.N.Y.

2007). “In the absence of direct evidence, copying is proven by showing (a) tHafehdant
had access to the copyrighted work and (b) the substantial similarityte€iiote material in the
two works.” Williams, 84 F.3d at 58{internal quotation marks and citation omittef)n the
alternative,'[i]f the two works are so strikingly similar as to preclude the possilafity
independent creationgopying may be proved without a showing of acce$s.Tisi v. Patrick

97 F. Supp. 2d 539, 547 (S.D.N.Y. 2000) (quoting Lipton v. Nature Co., 71 F.3d 464, 471 (2d

Cir. 1995) (quoting Ferguson v. NBC, Inc., 584 F.2d 111, 113 (5th Cir)p978®nce copying

has been shown, a plaintiff must still demonstrate ‘satiatassimilarity’ between the

defendant’s work and the protectible elements of plaintiff's work, because I'copging
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results in copyright infringement.’Gal, 518 F. Supp. 2d at 537 n.4 (quoting Boisson v. Banian,

Ltd., 273 F.3d 262, 268 (2d Cir. 20)).
B.  Analysis

Defendants argue thatever if th[is] Court assumes, solely for purposes of this
motion, that Defendants did have access to Gordon’s work, Gordon’s claim fails on salbstant
similarity grounds alone.” (Def. Br. (Dkt. No. 22) at 8 (foogotnitted) “[T]he focus of
[Defendants’] motion is that [Gordon’s photograph] &g images inKONY 2012 are not
substantially similar, precluding a finding of copyright infringement asttemef law.” (d. at
8) Accordingly, for purposes of thisotion, this Court will assume that the “access” element is
satisfied, and consider whether Plaintiff has demonstrated substantiatigimila

1. Substantial Similarity

Although “[t]he test for infringement of a copyright is of necessity vagaetér

PanFabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960), “[t]he question of

substantial similarity is by no means exclusivelser@ed for resolution by a jury . . . Peter F.

Gaito Architecture, LLC v. Simone Dev. Corp., 602 F.3d 57263Cir.2010). Where, as here,

“the works in question are attached to a plaifit$fcomplaint, it is entirely appropriate for the
district court to consider the similarity between those works in connection witti@nto
dismiss, because the courshzefore it all that is necessary in @rdo make such an evaluation.”
Id. at 64. Accordinglyif the district court determines that the works at issue are “not

substantially similar as a matter of laykfegos v. Associated PressF.3d 656, 664 (2diC

1993), the district court can properly conclude that the plaintiff's complaint and the works
incorporated therein do not “plausibly give rise to an entitlement to.relighal, 556 U.S. at

678.
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“In the Second Circuit, the ‘standard test for subsheimilarity between two
items is whether an ordinary observer, unless he set out to detect the disparitidde
disposed to overlook them, and regard [the] aesthetic appeal as the dMiEotcov.

Riordan, 815 F. Supp. 2d 655, 665 (S.D.N.Y. 2011) (qudteigr F. Gaito Architecturé02

F.3d at 66). The “ordinary observer’ test asks whether ‘an average lay obseuld
recognize the alleged copy as having been appropriated from the copyrighket! wabr

(quotingPeter F. Gaito Architectg, 602 F.3d at 66).

4 In certain types of cases, the Secona@irhas directed courts to apply a “more discerning”
test than the ordinary observer test. This more complex fiest articulated irnFolio

Impressions v. Byer California, 937 F.2d 759, 766 (2d Cir. 19@pphes when “a work
contains both protectible and unprotectible elements, and requires the courirtatelime
unprotectible elements from its consideration and to ask whether the proteetibétd,
standing alone, are substantially similar.” Hamil Ainc. v. GFI, 193 F.3d 92, 101 (2d Cir.
1999) (citingKnitwaves, Inc. v. Lollytogs Ltd.71 F.3d 996, 1002 (2d Cir. 1995) and Folio
Impressions, 937 F.2d at 765-66))he “more discerning” test applies only where a copyrighted
work “is not ‘wholly original,” but rather incorporates elements from the public daiai
Boisson, 273 F.3d at 272 (quoting Key Publ'ns, Inc. v. Chinatown Today Publ’g Enters., Inc.,
945 F.2d 509, 514 (2d Cir. 19913epealsoAaron Basha Corp. v. Felix B. Vollmaimc., 88 F.
Supp. 2d 226, 231 (S.D.N.Y. 2000]tlie more discerning] testpplies only if a plaintiff has
imported a substantial portion of its work from the public domaiting Hamil Am., 193 F.3d

at 10002)); Diamond Direct, LLC v. Star Diamond Grpinc, 116 F. Supp. 2d 525, 530 n.31
(S.D.N.Y.2000) (“[T]he Second Circuit has cautioned that [the more discerning test] is
appropriate only where the other elements of the work have been copied from the public
domain.”). Everwhere the fhore discerning” test applies, however, the Second Circuit has
“disavowed any notion that [the court] [is] required to dissect [the works] into tprate
components and compare only those elements which are themselves copyrighttdse, Ins
[courts] are principally guided by comparing the contested desigalsctincept and overall feel
with that of the allegedly infringed work.Gaito, 602 F.3d at 66 (citations and quotation marks
omitted).

In any event, Plaintiff has not imported a substantial portion of her work from the pubbéndom
Accordingly, the ordinary observer test appli€&eeGordon v. McGinley, No. 11 Civ. 1001

(RJS), 2011 WL 3648606, at *3 (S.D.N.Y. Aug. 18, 2011) (applying the ordinary observer test in
copyright infringement case brought by Gordon involvintgr alia, the photograph at issue in

this case)aff'd in relevant part, 502 F. App’x 89 (2d Cir. 2012).
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“Application of the ordinay observer standard requiresdourt] to scrutinize the
two [images]for substantial similarityand considemwhether “an average lay observer [would]
recognize the allegedly infringing imagg as having been appropriated frgohajntiff's work].”

Hamil Am., 193 F.3cat 102; £eKnitwaves, Inc, 71 F.3d at 10Q2In comparing works for

infringement purposes, courts examine the waofkstal concept and feél. Hamil Am., 193

F.3d at 103 (quatig Knitwaves, Inc. 71 F.3d at 1004). Moreover, in apiply the“ordinary

observer” standard; [glJood eyes and common sense may be as useful as deep study of reported

and unreported cases, which themselves are tied to highly particularizet! flttat 102

(quoting_Soptra Fabrics Corp. v. Stafford Knitting Mills, Inc., 490 F.2d 1092, 1093 (2d Cir.
1974)). * What is required is only a visual comparison of the w8rkkl. (quoting_Folio
Impressions, 937 F.2d at 766

“In this case, the dictates of good eyes and common sense lead inexorably to the
conclusion that there is no substantial similarity between Plaintiff's work[jlemdllegedly
infringing [Kony 2012 images]."Gordon, 2011 WL 3648606, at *3Nhile Plaintiff points to
certain generic similarities between her photograph and the Kony 2012 imalydspict a
male figure standingn front of crowd, wearing a white tank top, with his arms stretched out to
the side (eeCmplt. (Dkt. N0.3) 11 4354) — {i] n copyright infringement actions, ‘the works
themselves supersede and control contrary descriptions of th&aito 602 F.3d at 64

(quotingWalker v. Time Life Films, In¢.784 F.2d 44, 52 (2d Cir. 1986)jere,a visual

comparison of the work®veals that the “total concept and feedt Gordon’s photo and the
Kony 2012 imageare entirely dissimilarSeeHamil Am., 193 F.3d at 103 (quotirignitwaves,

Inc., 71 F.3d at 1004).
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(Cmplt. (Dkt. No. 3) Ex. A)

b |

(Id. Ex. B)

22



Plaintiff's photograph is in black and white. It shows a group of white male
teenagers dressed in tee shirts, tank tops, shorts, and feteenager in the front center of the
photographwears a whitéank top. Hisarms areextended out tbis sidesand angled down, and
he appears to bdeolding backa group ofteenagersurrounding him. His face is turned up to the
skyand his moutls open as if in awe This individual is wearing a collar arouhis neck The
teenagers behind the central figure are a jumbled, disorganized mag\dade in different
directions. The photograph is taken from straightamal, the lightingposture, and positioning
of the figures draws the viewer’s attention to the face ofe@eager in the forefronThere is a
grittiness toGordon’s photograph, and it evokes a sendmadélyrestrained chaos.

The allegedly infringing imagefsom the 2012 antikony campaign aréy
contrastin color with a slight sepia tingelheyfeaure group of blackAfrican children,
apparently all young girls. The larger images show hundreds, if not thousands)@blamk
girls standing in linggamrod straight in their dresses, all looking directly at the canfera.
black man wearing a whttank top stands in the center, in front of the girls. He appears to be
presenting the girls to viewers. His arms are raised high to his sidess baké directly into
the camera, as if to say, “look at what | control.” The man wears a headdresseedat, but
nothing around his neck. The photograph is evenly lit, and the positioning and posture of the
girls shown suggest®t barely restrained chaos, but instdemars total control and
dominion over themThe*“total concept and feelif the Kony 2012 images entirely different
from the “total concept and feeléf Plaintiff's photograph Moreover, it is clear from the camera
angles, the focus, the positioning of the figures, the lighting, and the other featilmes of
allegedly infringing mages that they were not appropriated from Plaintiff's photograpletiver

comparing the imagdsatureby-feature or by their overall impression on the viewer, the only
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reasonable conclusiontisatGordon’s photograph and the allegedly infringiany 2012
images are not substantially similar.

“Less readily apparent the fact that only the Gordonijijage is a still
photograph. The [allegedly infringing imagaré screen grals] from [the Kony 2012 video].”
Gordon, 2011 WL 3648606, at *S.henature ofthe allegedly infringingmagesfurther
highlightsthe significantdifference between them and Plaintiffighotograph.These screen
grabs come from a sequence apparently designed to visaallgy the magnitude of Joseph
Kony’s atrocities. The images progress from Kony with eight girls to Kony with thousands of
girls.

This sequence begins witRussell's voiceover:

The truth is, Kony abducts kids just like [my own]. For 26 years, Kony has been
kidnapping children into his rebel group, the LRAning the girls into sex
slavesand the boys into child soldiers. He makes them mutilate people’s faces,
and he forces them to kill their own parents.
Kony 2012 video (Att. to Dkt. No. 39)As Russellsays “andthis is not just a few
children,” id., he firstallegedly infringing image- showing Kony with eight girls —

appears ofscreen:
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(Cmplt. (Dkt. No. 3) Ex. B)
Russell then says, “It's been over 30,000 of them,” and other allegedly infringing

images are showshowingKony with thousands of children he has kidnapped:

(Cmplt (Dkt. No. 3) Ex. B (one of the allegedly infringing images))

25



(Kony 2012 video (Att. to Dkt. No. 39))
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At the end of tis sequencef imagesKony is still visible in front of the girls, but
now he lords over many thousands of girls, rather than simply the eight girls shaaity.init

In sum, “he allegedly infringing . . . [[jmage[$&re] derived from a wholly
dissimilar and dynamic medium, inweh camera angles, lighting, and focus are changing
[rapidly].” Gordon, 2011 WL 3648606, at *6. “Plaintiff supplies little authority for the
proposition that a [few] frame[s] from a work containing [thousands] of discretgesran
support a claim for copyright infringement of a still photograpl.”’(citations omitted).In any
event, “the static rendition of the Gordon [ijmage bears no likeness to the pace amnf fibés
images shown in the Kony 2012 vidéold. The difference in medium further underscores the
dissimilarity in the total concept and feel of the gaa at issue

This Court concludes th&aintiff’'s photograph anthe allegedly infringing
Kony 2012 images do not share anganingful similarities. Beyond the fact tladitof these
images show a nafigure in a white tank top standing in front of a group of pewjtle his
arms extendedut to his sidesthere is precious little conceptually, visually, or otherwisdhat
is common to Gordon’s photograph and the Kony 26i8yes Accordingly, Plaintiffhas failed
to state alaim for copyright infmgement andthis claim will be dismissed.

V. PLAINTIFF HAS FAILED TO STATE A CLAIM UNDER THE VARA

The Visual Artsts’ Rights Act 17 U.S.C. 8§ 10&t seq. protects artists’ moral

rights in their work.Carter v. HelmslexspearInc. 71 F.3d 77, 82-83 (1995). The Act grants

creators ofworks of visual art” “the right of attribution, the right of integrity andthe case of

® The same sequence of images is used in the other videos to which Plaintiff providiesHarks
Complaint. SeeCmpilt. (Dkt. No. 3) 1 4. These videos are also available on the disc attached to
Dkt. No. 39.
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works . . . of ‘recognized stature,’ the right to prevent destructi@arter 71 F.3d at 83
(quoting 17 U.S.C. 8 106A (Supp. Il 1991)).

VARA'’s right of attributionprovides “the author of a work of visual art . . . the
right . . . to claim authorship of that work, and to prevent the use of his or her name as the author
of any work of visual art which he or she did not create.” 17 U.S.C. § 106A(a)(1). VARA also
gives the author of a work “the right to prevent the use of his or her name as the autfad} of t
work . . . in the event of a distortion, mutilation, or other modification of the work which would
be prejudicial to his or her honor or reputatiofd’ 8 106A(a)(2).

The right of integrity under VARA permits “the author of a work cfual
art. ... to prevent any intentional distortion, mutilation, or other modification of that work
which would be prejudicial to his or her honor or reputatidd.’8 106A(a)(3). Any such
“intentional distortion, mutilation, or modification of that work is a violation of” thétriof
integrity. 1d. Additionally, where d'work [is] of recognized stature,” the right of integrity also
encompasses the right “to prevent any destruction” of the wdrk.

Here, Plaintiff claims that Defendants have violated her rights of @itriband
integrity undethe VARA. (Cmplt. (Dkt. No. 3) 11 5-85he alleges thdDefendants have
harmed Plmtiff[']s honor and reputation by causing confusion regarding authorship and diluting
protectable elements of a ‘work of recognized statuesd by “mutilafing], distorting, and
modif[ying]” Plaintiff's image in violation of VARA. (d. 11 56) She also assertkat her
reputation was harmed efendants associating “her work wjthvisible Children, Inc.,] a
highly criticized organizatiafi (1d.  7) Finally, Plaintiff complainghat Defendants have
violated VARA by “falsely attributing authorghof the Kony 2012 [c]ampaign to Jason

Russell,” when it is in fact based on her world. {| 8)
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Plaintiff's VARA claims arepremisel on the notiorthat the Kony 2012 images
arebased on omisappropriate her photograph. This Court has found, howthagrthe Kony
2012 images ameot related to, based on, @herwise similar tésordon’s photographBecause

theKony 2012 video is an entirely separate and independent work from Plant Your Feet on the

Ground,any claim that it mutilates, distortsiodifies or otherwise misappropriates Gordon’s
photograpHails. SeeCarter 71 F.3d at 82-83 (moral rights belong to person who created the
work). MoreoverDefendants have not associated Plaintiff argietograptwith the Kony
2012 video. Accordingly, there is no claim untterVARA for attributing to Gordon a work of
artthatshe did not create.

BecauséPlaintiff hasnot statel a claimunder the/ARA, that claim will be
dismissed

V. LEAVE TO AMEND WILL NOT BE GRANTED

District courts “ha[vgbroad discretion in determining whether to grant leave to

amend.” Gurary v. Winehouse, 235 F.3d 793, 801 (2d Cir. 2000). Leave to amend may properly

be denied in cases of “undue delay, bad faith, or dilatory motive on the part of the movant,
repeatedailure to cure deficiencies by amendments previously allowed, undue prejudhee t
opposing party by virtue of the allowance of the amendment, futility of amendneetit, et

Ruotolo v. City of N.Y., 514 F.3d 184, 191 (2d Cir. 2008) (quoting Forman v. Davis, 371 U.S.

178, 182 (1962))seealsoMurdaugh v. City of N.Y., No. 10 Civ. 7218 (HB), 2011 WL

1991450, at *2 (S.D.N.Y. May 19, 2011) (“Although under Rule 15(a) of the Federal Rules of
Civil Procedure leave to amend complaints should be ‘freely gileayé to amend need not be
granted where the proposed amendment is futile.” (citations omitted)pr&'8ecomplaint is

to be read liberally however, and a “court should not dismiss without granting leave to amend
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at least once when a liberal reading of the complaint gives any indication that a valid claim might

be stated.”” Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000) (quoting Gomez v. USAA

Fed. Sav. Bank, 171 F.3d 794, 795 (2d Cir. 1999)).

Here, there is no reason to believe that the deficiencies in Gordon’s claims can be
cured through re-pleading. Her claims fail not because she has pled them incorrectly or
inartfully, but because there is simply no meaningful similarity between her photograph and the
allegedly infringing images. This defect is not susceptible to cure. Where re-pleading would be
futile, leave to amend should be denied. Cuoco, 222 F.3d at 112. Accordingly, Gordon’s claims
will be dismissed without leave to amend.

CONCLUSION

For the reasons stated above, Defendants’ motion to dismiss is granted. The
Clerk of the Court is directed to terminate the motion (Dkt. No. 21) and to close this case. The
Clerk is further directed to mail a copy of this order to pro se Plaintiff Janine Gordon at 75 Fort
Greene Place, Apt. 2F, Brooklyn, NY 11217.

Dated: New York, New York SO ORDERED.

September 24, 2015
PMJM Aol

Paul G. Gardephe !
United States District Judge
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