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UNITED STATES DISTRICT COURT |
SOUTHERN DISTRICT OF NEW YORK e eBIED
X DATE FILED:_ /-6-17
MARIO HERNANDEZ, CANDIDO MARCO, ELISEO —
PUENTE ROMERO, JOSE LUIS RODRIGUEZ, : 14 Civ. 4176 (PAE)
LEONIDES ROSALES, and RENE TORRES :
GONZALEZ, : OPINION & ORDER
Plaintiffs,
—V—
JRPAC INC. (d/b/a SPICE SYMPHONY), JUDE
RODRIGUES, CHAD LEO, and PREMENDRA
CHAOUHAN,
Defendants.
. X

PAUL A. ENGELMAYER, Distri::t- Judge:

This decision resolves plaintiffs’ motion for attorneys’ fees and costs incurred in this Fair
Labor Standards Act, 29 U.S.C. §§ 201 et seq. (“FLSA”), and New York Labor Law (“NYLL”),
§§ 190 et seq. & §§ 650 et seq., matter, which resulted in a three-day bench trial and a judgment
for plaintiffs. Plaintiffs are six former employees of JRPAC Inc. d/b/a Spice Symphony, an
Indian-food restaurant located at 182 Lexington Avenue in Manhattan. Plaintiffs are four
delivery workers, one food preparer and delivery dispatcher, and one cook. They alleged that the
restaurant and its managers, defendants Jude Rodrigues, Chad Leo, and Premendra Chaouhan,
violated the FLSA and/or NYLL by failing to pay them required minimum and overtime wages
and spread-of-hours pay, failing to provide them with required wage notices and statements, and
requiring the delivery workers to provide their own tools of the trade, specifically bicycles and
other equipment they used to make deliveries. On June 9, 2016, after a three-day bench trial, the

Court broadly found defendants liable, and that plaintiffs are entitled to attorneys’ fees and costs.
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Dkt. 84. On July 18, 2016, the Clerk of Courtezad a final judgment awarding plaintiffs, in
the aggregate, $292,122.35. Dkt. 90.

On August 1, 2016, plaintiffs filed a motion fattorneys’ fees and costs, Dkt. 91, and in
support, a memorandum of law, Dkt. 93 (“Meamedum”), and the Declaration of Joshua S.
Androphy in support, Dkt. 92 (“Androphy Declaati’). The latter attached a schedule
describing and quantifying the hours workedabgintiffs’ counsel, Dkt. 92, Ex. A (“Fees
Schedule”), and various invoicés costs incurred in depositis, court reporters, and trial
interpreters, Dkt. 92, Exs. B, C, D. Omdust 5, 2016, the Court directed defendants to respond
to plaintiffs’ fee request by August 22, 2016. tD#4. Plaintiffs seek $60,807.50 in attorneys’
fees and $6,958.85 in costs. Memorandum atdving to date received no response from
defendants, the Court treats plaintiffs’ resjugs unopposed. For the following reasons, the
Court approves a decreased attorneys’ &eeswd of $51,425 and the full amount sought of
$6,958.85 in costs, for a total award of $58,383.85.

l. Approval of Attorneys’ Fees and Costs

Both the FLSA and the NYLL are fee-shiftingsttes that entitle plaintiffs to recover
reasonable attorneys’ fees and costs incurreddaessfully prosecutingage-and-hour actions.
Gurung v. Malhotra851 F. Supp. 2d 583, 595 (S.D.N.Y. 20k8e29 U.S.C. § 216(b) (“The
court in [an FLSA] action shall . . . allow a reaable attorney’s fee tbe paid by the defendant,
and costs of the action.”); N.Y. Lab. Law 8§ 198(1(-#&) any action instiited in the courts upon
a wage claim by an employee [under the NYLLJhich the employee prevails, the court shall
allow such employee to recover all.reasonable attorney’s fees.”).

Here, plaintiffs prevailed at trial. Oaog of their recovery, platiffs seek, for their

counsel, $60,807.50 in attorneys’ fees, and $6,958.85peyment of costs aurred. From the



perspective of the percentatlat the proposed fee award wablear to plaintiffs’ overall
recovery, this fee request is reasonable: €ks Sought would constitutess than a fifth of
defendants’ total payout of damagend attorneys’ fees. As $uthe fee request is consistent
with fees that courts in this District, inviewing settlement agreements in FLSA cases,
commonly approve as reasonabfee Najera v. Royal Bedding Co., LIN®. 13 Civ. 1767
(NGG), 2015 WL 3540719, at *3 (E.D.N.Yune 3, 2015) (collecting casesl); Beckert v.
Rubinoy No. 15 Civ. 1951 (PAE), 2015 WL 8773460*at(S.D.N.Y. Dec. 14, 2015) (“[W]hen
awarding attorneys’ fees on arpentage-of-the-fund basis, thppropriate denominator is the
total settlementetof costs.”). Nevertheless, in revigg an application for attorneys’ fees,
whether in the context of settlement agreemefltowing a plaintiffs’ verdict at trial, the Court
must independently ascertain fleasonableness of the particulaguest for fees and for cost
repayment.Penafiel v. Rincon Ecuatoriano, In&No. 15 Civ. 112 (PAE), 2015 WL 7736551, *2
(S.D.N.Y. Nov. 30, 2015). The Court does savnbeginning with the cost component.

A. Costs

“[A]ttorney’s fees awards include thoseasonable out-of-pockekpenses incurred by
attorneys and ordinarily e@inged to their clients.’Rhodes v. DavjsNo. 08 Civ. 9681 (GBD),
2015 WL 1413413, at *4 (S.D.N.Wiar. 23, 2015) (quotingeBlanc—Sternberg v. Fletchet43
F.3d 748, 763 (2d Cir. 1998)). The requesting pamigt substantiate the request for coSise
CJ Prods. LLC v. Your Store Online LLRo. 11 Civ. 9513 (GBD)Q012 WL 4714820, at *2
(S.D.N.Y. Oct. 3, 2012) (denying reimbursememtifndocumented costs). Court fees reflected
on the Court’s docket are sufficiently substantates are costs for whia claimant provides
extrinsic proof, such as an invoice or receipee Abel v. Town Sports Int'l LLNo. 09 Civ.

10388 (DF), 2012 WL 6720919, at *34 (S.D.NDec. 18, 2012). A sworn statement or



declaration under penalty of pary that certain amounts werepended on particular items is
ordinarily also sufficient.ld.

Here, plaintiffs’ counsel seeks $6,958.85 in costs. Memorandum at 1. These include a
$350 filing fee, $375 in fees for service of prax;edb93.55 in court reporter fees for depositions,
$4,500 in fees for interprers during the trialid., and $1,140.30 in court reporter fees for the
trial transcriptssee id.& Fees Schedule at 5. The fees fourt reporter serves at depositions
and trial represent half of tliees actually incurred, becausdeatelants covered half of those
charges at the time they were incurred, and sotfffainow seek to recover the other half.
Androphy Declaration [ 9-10.

Upon review, the Court finds these disbunsats adequately documented, reasonable,
and of the type commonly reimbudsbBy courts in this DistrictSee, e.gAbel 2012 WL
6720919, at *34t.izondro-Garcia v. Kefi LLCNo. 12 Civ. 1906 (HBP), 2014 WL 4996248, at
*9 (S.D.N.Y. Oct. 7, 2014). That the parties agreadh to bear half of éhcourt reporter costs
during litigation confirms thathese were reasonable ergiures, not esessive ones
unilaterally expended by spendthrift party.

B. Attorneys’ Fees

The starting point for determining thesgumptively reasonable fee award is the
“lodestar” amount, which is “the product of asenable hourly rate and the reasonable number
of hours required by the caseGaia House Mezz LLC v. State Street Bank & Trustim. 11
Civ. 3186 (TPG), 2014 WL 3955178, at (3.D.N.Y. Aug. 13, 2014) (quotinglillea v. Metro—

North R.R. Cq.658 F.3d 154, 166 (2d Cir. 2011)) (internal quotation marks omitted). As to the

! Two interpreters were used during each efttiree trial days. Their rates each were $750 per
day, resulting in a total cost of $4,508eeAndrophy Declaration, Ex. D.
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reasonable hourly rate, the Ctisianalysis is guided by the market rate “prevailing in the
community for similar services by lawyersreisonably comparable skill, experience and
reputation.” Blum v. Stensqm65 U.S. 886, 895 n.11 (1984). The relevant community is this
District. Arbor Hill Concerned Citizens Nghborhood Ass’n v. Cty. of Albany22 F.3d 182,
190-91 (2d Cir. 2008).

Plaintiffs have provided time records doamting counsel’s hours worked on this case,
reflecting contemporaneous daily time entri&@eAndrophy Declaration § 2. Five attorneys
from Michael Faillace & Associates, P.Chét“Firm”), which specializes in employment
litigation, worked a total of 153.35 hours on thisttea They are: (1IMichael Faillace, the
Firm’s managing member, who has practitad since 1983, worked as an in-house
employment counsel between 1983 and 2000rbestarting the Firm, and has taught
employment law and autheat publications about itid. § 4; (2) Joshua Androphy, a senior
attorney at the Firm, who has practiced lavesif005, worked as a litigator in various areas,
including employment lawand joined the Firm in 2018]. 1 5; (3) Shawn Clark, an associate at
the Firm, who graduated from law school in 2010rked as a fellow in the Legal Bureau of the
New York City Police Department and then in the Special Federal Litigation Division of the
New York City Law Department, and joined the Firm in February 2i0(1 4], 6; (4) Raquel A.
Gutierrez, an associate at the Firm, who gradufaten law school in 2011, worked at the Kings
County District Attorney’s Office,rad joined the Firm in February 2018, 1 7; and (5) Johanna
Sanchez, a former associate at the Firm, griaduated from law school in 2013, and joined the
Firm in January 2014d. 1 8. Plaintiffs seek a fee award measured as follows: for Mr. Faillace,
12.75 hours at $450 per hour, for a tota$6§737.50; for Mr. Androphy, 113.5 hours at $400 per

hour, for a total of $45,400; for Mr. Clark, 19.1 hours at $375 per hour, for a total of $7,162.50;



for Ms. Gutierrez, 4.5 hours at $375 per hour gaotal of $1,687.50; and for Ms. Sanchez, 3.5
hours at $200 per hour, for a total of $7@eeld. 1 3—-8; Fees Schedule. These figures total
$60,687.50, approximately the fee award plaintiffs’ Seek.

The hourly rates that plaintiffs used to qmrte this award, however, are at, or somewhat
exceed, the high end of the ranges of the ra@sonably charged by attorneys in wage-and-hour
cases, as reflected in decisions in this District. Accordinglyipfarof the five timekeepers, to
assure that the rates usecaiculating plaintiffs’ counsel’tees align with those commonly
approved in this District fdawyers of similar experiencdifjating wage-and-hour cases, the
Court will modestly reduce the hourly rateeddo calculate the fee award here.

As to Mr. Faillace, the case lawrnmonly approves hourly rates of $300-$400 for
partners in FLSA casesee Trinidad v. Pret a Manger (USA) LtNo. 12 Civ. 6094 (PAE),

2014 WL 4670870, at *9 (S.D.N.Y. Be 19, 2014) (collecting casesyhe Court will therefore
use $400 as the reasonable hourly ratgpply to Mr. Faillace’s work.

As to senior attorneys associates, the case law has aped rates of $300 an hour for
those with eight or more years’ experien@ee Gonzalez v. Scalinatella, Intl2 F. Supp. 3d
5, 28 (S.D.N.Y. 2015) (quotinBlack v. NunwoodNo. 13 Civ. 7207 (GHW), 2015 WL

1958917, at *6 (S.D.N.Y. April 30, 2015)) (coltewy cases). Mr. Androphy, however, has

2 Plaintiffs seek $60,807.50, which is $120 more than $60,687.50, the product of the proffered
hourly rates and the number of hours worked by each attorneydisdrepancy is the result of

three erroneous calculations mdnyeplaintiffs’ counsel and coained in the Fees Schedule.

These are as follows: January 29, 2015, 0.4shau$400 per hour, for a total of $160, not $180

as requested; February 5, 2015, 1.7 hours at fd0Bour, for a total of $680, not $765 as
requested; and July 19, 2016, 0.3 hours at $&0Mour, for a total of $120, not $135 as
requested.SeeFees Schedule. The correct caldola reduce the amount requested by $120,

and accounts for the discrepancy between the amount requested, $60,807.50, and the total
product of the number of hours worked by each attorney and the each attorney’s proffered hourly
rate, $60,687.50.



somewhat more experience than that. The Osumindful of his significant and estimable
contributions to this particular case as l&g@ counsel. The Court will therefore use $350 per
hour as the reasonable rateafply to Mr. Androphy’s work.

As to Mr. Clark and Ms. Gutierrez, the Cbfinds the $375 per hourtethat plaintiffs
propose to use higher than the case law supp®ttsse attorneys have worked on wage-and-
hour cases since February 2014 and February 284aectively. As thi€ourt has recognized,
experiencegbartnersworking on wage-and-howases bill in the rangaf $300 to $400 per hour.
See PenafiegR015 WL 7736551, at *3 (citinguo Zhang v. Lin Kumo Japanese Rest., INo.

13 Civ. 6667 (PAE), 2015 WL 5122530,%3t(S.D.N.Y. Aug. 31, 2015))ee alsZhang 2015

WL 5122530, at *3 (S.D.N.Y. Aug. 31, 2015) (“FLSifigators who have more than three years

of experience have been awarde@san excess of $225 per hour.”) (citi@gnzalez112 F.

Supp. 3d at 28 (collecting cases)).Pianafie] involving the same Firprthis Court similarly

declined to credit Ms. Gutierrez’s requested cdt®375 per hour and determined the appropriate

rate for her to be $175 per hour, as it had dor#hangfor similarly experienced associates.

See PenafieR015 WL 7736551, at *3The Court will, however, permit a higher rate than that

to be used for Ms. Gutierrez and Mr. Clédre than was approved for Ms. GutierrePé@nafie)

both because each now has more experience than he or she then had, and because this case was

litigated to trial, cding upon a more demanding set of skillshe Court willtherefore use $250

3 One case in this district has approvedrésested rates for Mr. Faillace and Mr. Androphy
after an FLSA trial.See Perez v. Platinum Plaza 400 Cleaners, Mo. 12 Civ. 9353 (PAC),

Dkt. 59 (S.D.N.Y. June 16, 2015); Memorandum affBat award, however, appears an outlier.
See Rosendo v. Everbrighten |ido. 13 Civ. 7256 (JGK) (FM), 2015 WL 1600057, at *8—9
(S.D.N.Y. April 7, 2015) (collecting caseadairecommending $400 per hour for Mr. Faillace and
$300 per hour for Mr. Androphydeport and recommendation adopt@®15 WL 4557147, at

*1 (S.D.N.Y. July 28, 2015).



per hour as the reasonable rate to appMdoGutierrez’s and Mr. Clark’s work. The Court
finds the requested hourly rate for Ms. Sax;1$200, reasonable, addes not disturb it.

The Court asks that, in future casteg Firm alert reviewing courts &l recent cases in
which attorneys’ fees have been awarded basdbdeowork of the relevant attorneys, including
cases in which an hourly billing rate below thequested in the casetatnd has been used.
Particularly in cases such as this, where migdats have demurred iretiface of a fee request,
such a submission will help assuihat the Court sets a billingte with full awareness of the
rates previously approvedrfthe lawyers in question.

As to the hours worked, the Court finds thesasonable. The Fees Schedule reflects
sound billing practices and was sufficiently diet and easy to understand as to permit the
Court to gauge, from the description of therk done by each timekeeper, the reasonableness of
the hours expended. The Fees Schedid not reveal duplication effort. The Court finds that
the aggregate 153.35 hours worked on this case bypeytoat the Firm is quite reasonable. The
Court is mindful that the case was litigatedrtal, calling upon counsel to present the testimony
of the six plaintiffs and to cross-examine defense witnésJdmese tasks, plus trial preparation
and briefing, made it reasdrnia to expend the time reported on the Fees Schedule.

Applying the trimmed rates tthve hours worked results infees award of $51,425, a sum
the Court finds reasonable.

CONCLUSION
For the foregoing reasons, the Court heralgrds and directs defendants to pay to

plaintiffs’ counsel attorneys’ fees in the amount of $51,4&b@osts in the amount of $6,958.85,

4 Each witness’s dire¢estimony was received in the form of a sworn declaration, while cross-
examination was live in court.



for a total award to counsel of $58,383.85. The award is, of course, in addition to the recovery
previously awarded to the six plaintiffs. The Clerk of Court is respectfully directed to terminate

the motion pending at Dkt. 91.

Paul A. Engelmayer
United States District Judge

Dated: January 6, 2017
New York, New York



