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Plaintiff, 14-CV-04394 (AJN) (BCM)
-against MEMORANDUM AND ORDER

DEUTSCHE BANK NATIONAL TRUST
COMPANY, as Trustee,

Defendant.

BARBARA MOSES, United States Magistrate Judge.

Plaintiff Royal Park InvestmentSA/NV (RPI) is the holder of thirteemesidential
mortgagebacked securities (RMBS) certificat@éSertificates)that derivethar value from pools
of mortgage loankeld in tenRMBS trusts (Trustsjor which defendant Deutsche Bank National
TrustCompany (Deutsche Bank) serves as the trustee (TruSea€jompl. (Dkt. No. 1) T 2.In
the aggregate, the Trusts hold approximately 50,000 |&&eShippey Decl. dated July 17, 2017
(Dkt. No. 425), § 16Transcript of April 3, 2018 Oral Argument (Tr.) (Dkt. No. 617) at1®}
Each Trust is governed laynulti-party contract, typically called a Pooling and Service Agreement

(PSA), which outlinesthe Trustee’sbligatiors with respect to that Trust and its constituent Idans

! The ten Trusts are: the First Franklin Mortgage Loan Trust-EF®6(hereafter FFML 2006
FF9); the GSR Mortgage Loan Trust 20AR2 (GSR 2007AR2); the HSI Asset Securitization
Corporation Trust 200WF1(HASC 2007WF1); the HarborView Mortgage Loan Trust 2686
(HVMLT 2006-8); the Morgan Stanley ABS Capital I Inc. Trust 200C2 (MSAC 2007NC2);
the Morgan Stanley ABS Capital | Inc. Trust 2007-NC3 (MSAC 2007-NC3); the Mortgale$
IXIS Real Estate Capital Trust 20Q6(MSIX 20061); the NovaStaMortgage Funding Trust
Series 2006} (NHEL 20064); the Saxon Asset Securities Trust 2@0BAST 2006802); and the
Soundview Home Loan Trust 2007-NS1 (SVHE 20051).

2 The FFML 2006FF9 PSA is attached as Exhibit A to the Complaint (Dkt. Na).1Selet
portions of all ten PSAs are attached as Exhibi @®kt. Nos. 4941 through 49110) to the
Declaration of Kevin J. Biron dated October 16, 2017 (Biron Decl.) (Dkt. No. 491). In addition,
the full text of each PSA is publicly available online via$®eurity and Exchange Commission’s
EDGAR website.SeeBiron Decl. {{ 3L1. According to RPI, the PSAs are all “substantially
similar,” Compl. 1 5and for the most part that is correct. In this Memorandum and Order, | cite
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In this actionRPlalleges thaDeutsche Bank breached its contractudigationsunder the PSAs
— principally by failing to insist that other parties to the BS%nor their own contractual
obligations — therebydiminishing the value oRPI's Certificates Certificatesare “bondlike
instruments,” Compl. § 35, entitling the holdera prtion of the cash flows generated by the
mortgage loans underlying the issuing Tricsty 42.

Now before the Couiis plaintiff's Motion Regarding SamplinBelated Expert Discovery
(Dkt. No. 453), in whichRPI seeksan order‘allowing the partieso conduct samplingelated
expert discovery PIl. Mot. at 1. In its accompanying memorandum of law (Pl. Mem.) (Dkt. No.
474), RP explains that it wishes engageone or more aget unidentifiedexpers touse “reliable
statistical sampling and extrapolatimethods as part of its proof of liability and damages across
the thousands of loans backing the . . . Trug.Mem. at 1.For the reasons that follouhe
motion is DENIED
l. BACKGROUND

A. Procedural History

Plaintiff filed thisactionon June 18, 2014sserting direatlaims onbehalf of itself and a
putative class dfall RMBS investors” in the Trustsis well as derivative claims on behalf of the
Trusts themselve€ompl. 9 23, 189-99.0n February, 2016, the Honorable Alison J. Nathan,
United States District Judge, dismissed the derivative clantsRPI withdrew its claims under
the Trust Indenture AcBee Royal Park Investments SA/NV v. Deutsche Bank Nat'l T2@16.

WL 439020 (S.D.N.Y. Feb. 3, 2016) (2/3/M&m. & Order) (Dkt. No. 100¥.Plaintiff's surviving

to specific provisions of Trusts other than FFML 20F® only to the extent necessaryo
highlight variations among the PSAs.

3 For consistency and ease of reference, all prior orders and opinions isthiscation (whether
or not published) are cited herein by the date of the order. Page citations are ggethamphers
found in the original order as issued by the Court.



claims allege that Deutsche Bahkeachedts contractual obligations under the PSAs and its
common-law duty to avoid conflicts of intereSeeCompl 1 206219.

On August 18, 201%shortly before théhenschedulealose offactdiscovery -the parties
advised me that they “may wish to litigate whether and/or to what extent sampling will be
permitted in this caséand jointly requested a schedule under which they would brief that
guestion, and the Court would decide it, priorth@ preparation of expert reports and the
completion of expert discovergeeloint Lir. dated Aug. 18, 2017 (Dkt. No. 440), at 1. By Order
dated August 25, 2017 (Dkt. No. 443), | directed “the party seeking a ruling” on sampliilg to “f
the appropriate motion” by September 8, 20d7at 3

As it turned out, the moving partyasplaintiff RPI, which styled its motion as one seeking
permission to conduct “sampling related expert discovery.” RRi&ving brief, and the
accompanyindeclaration of Lucas Olts, dated September 8, 2017 (Olts Decl.) (Dkt. No. 475),
were filed (in redacted forh on September 18, 2017. Deutsche Bank filed its opposition
memorandum (DefOpp. Mem.) (Dkt. No. 490), accompanied by the Biron Declaration, on
October 16, 2017. Plaintiff filed its reply memorandum (PIl. Reply Mem.) (Dkt. 496) twb€&rc
30, 2017. Thereafter, froildovember 17, 2017 through March 12, 2018, the parties filed a series
of follow-up letterbriefs concerning supplemental authority and related matters. (Dkt. Nos. 509,
516, 542, 559.) Throughout this period (and beyond) the parties also filed a varatyeof
discovery motions, most of which have now been resoh@®ekjkt. Nos.462,478, 524526,

544, 551, 621, 626, 630, 644, and 645.)
On March 29, 2018, the District Judge denied plaintiff’s motion for class cerbic&ee

RoyalPark Investments SA/NV v. Deutsche Bank Nat'l Tr, ZD4.8 WL 1750595 (S.D.N.Y. Apr.



11, 2018)3/29/180p. & Order) (Dkt. No. 607§.0n April 3, 2018, | heard oral argument on the
sampling motionSeeTr. at8-61.

B. The PSAs

The Court assumes familiarity with the factual backgroimthis matteP but briefly
reviewstherelevantterms of the governingSAs

1. R&W Breaches

All of the PSAsrequiredthe originators, sponsorsegllers,andbr other warrantorsf the
loanscollateralizing the Certificates@llectively theWarrantors}o makedetailedrepresentations
and warranties (R&Ws) regarding theedit quality and other characteristicg those loans and
the accuracy of the information they provided concerning each@ompl.| 7, 38, 47seealsq
e.g, FFML 2006FF9 PSA § 2.03 & Sched. I¥¢[O]ver fifty different Warrantors” madsuch

R&Ws concerning the 50,000 loans in the Trusts. Chippey Decl. § 16.

4 The 3/29/18 Op. & Order was temporarily sealed until April 11, 2018. On August 7, 2018, the
Second Circuit deied plaintiff's petition for leave to pursue an immediate appeal from the denial
of class certification. (Dkt. No. 634.)

® That background is set forth in detail in my prior orders and those of the Distligt.3eee.g,
2/3/16 Mem. & Order, at-3; Royal Park Investments SA/NV v. Deutsche Bank NatCo. 314
F.R.D. 341 (S.D.N.Y. 2016) (2/5/16 Mem. & Order) (Dkt. No. 104), &; Royal Park
Investments SA/NV v. Deutsche Bank Nat'l Tr, 2@16 WL 4613390 (S.D.N.Y. Aug. 31, 2016)
(8/31/16 Mem. & Order) (Dkt. No. 261), at 28pyal Park Investments SA/NV v. Deutsche Bank
Nat’l Tr. Co, 2017 WL 1331288 (S.D.N.Y. Apr. 4, 2017) (4/4/17 Mem. & Order) (Dkt. No. 350),
at 23; Royal Park Investments SA/NV v. Deutsche Bank Nat’l Tr. Z0d.8 WL 1088020
(S.DN.Y. Feb. 12, 2018) (2/12/18 Mem. & OfgDkt. No.551) at 47; 3/29/18 Op. & Order at
2-3.

% In the FFML 2006FF9 trust, the mortgage loan seller (FFFC) made 82 separate R&Ws as to
each loan, warrantingamong other thingsthe lack of any delinquent taxes, rents, water or sewer
charges, or insurance premium payments affecting the underlyopgrpy (R&W No. 4); the
existence of adequate hazard insurance on the property and title insurance an(fR&VgaNos.

7, 16); compliance with all applicable usury and tamtthending laws (R&W No. 8); the absence

of any event of default, breach, or event likely to constitute a default or breacHadnh&&W

No. 17); the propriety and legality of all “origination, servicing and collecti@etmres” used
(R&W No. 21); the soundness of the underwriting methodology utilized to make the loan (R&W
Nos. 24, 56); a loato-value ratio of 100% or less and a borrower debhcome ratio of 55% or
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Under the PSAs, thErustees ordinarilyentitled to rely* conclusively on the R&Ws, and
is not required tanvestigae ther accuracy or reliabilitySeeFFML 2006FF9 PSA §88.01(a),
8.02(d).Noristhe Trustee required to undertake any duties other than those “specificdiytset
in the contractld. §8.01;see alsad. § 8.01(a)"“no implied covenants or obligations shall be read
into this Agreement against the Trustge

However,the Trusteanusttake certain measuregpon “discovery” or receipt of written
notice ofan R&W breachthat“materially and adversely affects the value” of the relevamtgage
loan or the interests of ti@ertificateholdersin that loan SeeFFML 2006FF9 PSA 88.03(c)-
(d). In some Trusts, breaches of certain specified R&Ws, as well as breaches tedhedaan
not to constitute a “qualified mortgage” under § 860G(a)(3) of the Internal Revenuendble
“deemed automatically to materially and adversely affect the \adlsach Mortgage Loan and
the interests of the Trustee and Certificaddders in such Mortgage Loan, thus requiring the
repurchase or substitution of such Mortgage Loan by the Mortgage Loan’ &MLt 2006-FF9
PSA §2.03(d)/ In the GSR 200AR2 Trust it is “understoodthat abreach $hall be deemed to
have materially and adversely affected the value of the related Mortgage Lodrthe Trust
incurs a loss as a result of such defect or breach.” GSR-ZRA7PSA §82.(3(b), (9, (d).

Otherwise, howeverhePSAsdo not appear toontainanyguidelines for determining whethan

less at origination of each loan (R&W Nos. 32, 44); the absence of any “errmsi@am
misrepresentation, negligence, fraud or similar occurrence by FFFC thie tmest of FFFC’s
knowledge, any other person” (R&W No. 34); verification by the originator of the source of the
down payment for each loan (R&W No. 37); compliance with environmental laws (R&W No. 39);
proper disclosure of all points and fees to the borrower (R&W No. 58); the lawfulnesssafdahe

or transfer of the loahy FFFC(R&W No. 74); and the solvency of FFFC itself . (R&W No. 82.)
The seller also warranted that none of the mortgage loans was a “high cost” orskiidgban as

those terms we defined in various state laws designed to protect against predatory lending
practices. (R&W Nos. 632.) SeeFFML 2006FF9 PSA Sched. IV (Dkt. No-1, at ECF pages
134-142.))

" See alstHASC 2007-WF1 PSA § 2.03(d).



R&W breachmay be deemed to have “materially and adversely affdttihe value of the
relevant loan or the interests of the Trustee and Certiffealtiers herein.

When the Trustee discovers receives written noticef a breachmeeting the “material
and adverse” standantl must“promptly provide notice of the breach to the offending Warrantor
and the other parties” to the PSA. Compl; §ealsoFFML 2006 FF9 PSA 8.03(c).Thereafter,
if the breach is not timely cured, the Trustee must “enforce the breachinghWigsrabligation
to either substitute or repurchase” the defectovan, sometimes known as a “phick” remedy
Compl. § 8 seealsoFFML 2006FF9 PSA § 2.03(d)rhe“Repurchase Pritdor a putback loan
is calculated based ame unpaid principal balance of the defective lodas of the date of
repurchasg together with othefactors specific to that loan, including the Trusteexpenses
incurred in enforcing the repurchase obligatisto that loan FFML 2006FF9PSA at 4.

In addition,some ofthe PSAsrequire the Trustee to act upon “discovery” or receipt of
written notice of a “materially defective” document +or a document missing from the
mortgagsdfile delivered to the Trustee as to each I&esge.g, HYMLT 2006-8 PSA 8§ 2.03(a)-
(b). As in the case of an R&W breach, if the def@&ctown as a Document Excepticmaterially
adversely affects the value of that Mortgage Loan or the interest theree@éitificateholders,”
the Trustee must “promptly notify” the responsible party of the defective simgidocument and
thereafter if the deficiency is not timely curedmust “enforce such Originator’s obligation . . .
and cause such [originator or seller] to repurchase that Mortgagerboathe Trust . . .1d.8

The PSAs also contain “sole remgdprovisions, typically stating that lte breaching
Warrantor’s obligation to “cure, repurchase, or stitute any Mortgage Loan as to which a breach

of a representation and warranty has occurred and is continuing . . . shall constitdate the

8 See alspe.g, GSR 2007AR2 PSAS 2.03(b); SVHE 2007-NS1 PSA §§ 2.03(h)-



remedies against such Person respecting such breach available to Centfcate . . . or the
Trustee on their behalfFFML 2006+F9 PSA88 2.03(j) (k).

2. Events of Default

The PSAs further require the Trustee to take certain steps when it acquires actual
knowledge ofan eventof default (EOD) by a MasterServicer or(in some Trusts) an$ervicer,
that is,misconducby the entiesresponsible for “ens{ing] the legal and proper servicing of the
Mortgage Loans.” Compl. § 1&ee also idf{ 5258. Among other things, th€rusteemust notify
the offending Servicer or Master Servicer of the EOD, demand that it cure th#,defdthen —
if the ECD remains uncured “act as a quadiduciary for [the Certificatéholders] andorotect
them as iDeutsche Banls protecting its owmiterests' Id. 1 13;seeFFML 2006+F9 PSA 8.01
(“In case a Master Servicer Event of Default has occurred and remains uncerredistiee shall
exercise such of the rights and powers vested in it by this Agreement, and usectile giaaa of
careand skill in their exercise as a prudent person would exercise or use undecuhestEnces
in the conduct of such person’s own affaiys.”

C. Plaintiff's Claims

In this action, RPI alleges that Deutsche Bhrdgached its contractual obligations to the
Certificateholdersin that itfailed to “enforce the Warrantors’ breaches of R&WSs . . . by seeking
the cure, substitution, or repurchase of any and all defective Mortgage Loangyl.( 207(g)
failed to provide the required notificatiornd Servicer E@s; and faiedthereafter to exercise its
heightened “prudent person” obligations when it “knew of uncured and ongoing Events of

Default” such ady “terminating the offending . . . Servicer” or taking over its dutie¢s{{12,



207(b){e), 209° As a result, RPI allegesthousands of mortgage loans that should have been
replaced or repurchased were,rcdusing damages in the form of “billions of dollars in R&W
claims that could have been assertedragjahe Warrantors but were riokd. § 181. In addition,
plaintiff alleges, “numerous Mortgage Loan delinquencies [were] allowed to stretch on
interminably without payments being remitted to theTrusts,” due to Servicenattention and
foreclosure actins, when they were filedyere“denied, invalidated and/@nproperly delayed,

due toother misconduct by the Servicers, which in tusubstantiallyjdrove] up the Covered
Trusts’ expenses andsses’ Id. 1 1516, 182-83.

D. Governing Principles
1. Loan-by-Loan, Trust-by-Trust

The District Judge hasonsistentlyheld thatin orderto prevailagainst Deutsche Bank at
trial for failing to enforce the Warrantors’ curgubstitution and/orepurchase obligationsith
respect to R&W breachgR®PImust demonstratihiose breachésn a‘loan-by-loan and trusby-
trust basis.”See, e.g2/3/16Mem. & Order atl1 (quotingRet. Bd. of the Policemen’s Annuity &
Benefit Fund of the Citgf Chi. v. Bank of NY. Melloi@/5 F.3d 154, 162 (2d Cir. 201éereafter

PABP); 3/29/18 Op. &0 rder at38.1°

Although not specifically allegg in the Complaint, RPI also contends that Deutsche Bank
breached its contractual obligations by failing to demand the substitutiopuschase of loans
subject to uncured Document ExceptidBsee.g, Pl. Mem. at 8-9.

10 The 2/3/16 Mem. & Order recognized that an RMBS plaintiff could not be expectethe
pleading stage- to identify each specific R&W breach with respect to each individual
nonconforming loan in th&rusts “[S]uch information, at this stage, is uniquely in the possession
of defendants.” 2/3/16 Mem. &rderat 1112 (quotingrixed Income Shares: Series M v. Citibank
N.A, 130 F. Supp. 3d 842, 8%S.D.N.Y. 2015) (Furman, DJ.). Thus, for pleading purposes, it
was sufficient that RPI alleged “widespread lending misconduct,” “historicalprecedented
default rates,” and “staggering economic losses” in the Trusts. 2/3/16 Mem. &aDad=rThese
allegations were sufficient “t@llow[] the court to draw the reasonable inference’ that R&Ws
were breached on a lodny-loan basis.ld. at 13 (quotingAshcroft v.lgbal, 556 U.S. 662678
(2009)). To prevail at trial, however, the District Judge held that RPI would be kkdaire
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Loanby-loan proof is required to establish the Trustee’s liability to the Certiflualtters
because, und& 2.03 of the PSAs, the Trustee has neither the obligation nor the ability to demand
cure, substitution, or repurchase of a nonconforming loan unlagsong other things it can
identify an R&W breach (or a Document Exception) that “materially and adverskdces the
value of that particular loaisee FFML 2006-FF9 PSA 8§88 2.03(¢b.

Moreover, as recently reconfirmed by the Newrork Court of Appeals the
cure/substitute/repurchase mechanism set forth in each RS&Aasforcing party’ssole remedy”
againstabreaching Warranto6ee Ambac Ass. Corp. v. Countrywide Home Loans3hd&N.Y 3d
569, 58485, -- N.E.3d-- (2018) (“the remedy for Ambé&g contract claims is limited to the
repurchase protocol provided for in the contract’s sole remedy provisdorf)uraHomeEquity
Loan, Inc., Series 2006-FM2, by HSBC Bank USA,IMa8n v. Nomura Credit & Capital, Ing¢.
30 N.Y.3d 572, 584, 69 N.Y.S.3d 520 (2017) (“the Sole Remedy Prowagipies precluding

HSBC from seeking general contract damadesa sponsor’s breach of its R&WS).

“‘demonstrate such breach” as to each individual loan at iksia.11. The same distinctiomas
been drawn in numerous cases in this DistBete e.g, Commerzbank AG v. U.S. Bank Natl
Ass’n, 277 F. Supp. 3d 483, 494 (S.D.N.Y. 2017) (Pauley, D.J.) (coltecases and explaining
that while the plaintiff must ultimately show breaches of representations and warrantiésarn a
by-loan and trustby-trust basis to prevail on its claims,” to survive a-gigcovery motion to
dismiss it “need only plead factual content that allows the court to draw the reasonaldedefer
that the Sponsors and Originators breached their representations and esawthtiespect to the
trusts at issue”¥-ixed Income Share$30 F. Supp. 3dt854(allegations that the trustee “learned
about widespread breaches of representations and warranties” did not tlai@ass’knowledge
of deficiencies with respect to any particular loan,” but Wenéicient” at the"motionto-dismiss
stage”).

1 RPIis correct that the sole renygatovision does naestrict a trustee to the equitable remedies
of substitution or repurchase. If a breaching loan has lpgédated the trustee may seek “the
money damages equivalent of repurchagiéh respect to that loat).S. Bank, Nat'l Ass’n v. UBS
Real Estate Sec. In@05 F. Supp. 3d 386, 402 (S.D.N.Y. 20(®astel, D.J.) (hereaft&rBS lll);

see alsdNomura Home Equity Loan, Inc. v. Nomura Credit & Capital,,|t83 A.D.3d 96, 107,
19 N.Y.S.3d 1, 9 (1st Depa015)(“plaintiffs may pursue monetadamagesvith respect to any
defective mortgage loan in those instances where cure or repurchase isibigppaff'd as
modified sub nom. Nomura Home Equity Loan, Inc., S26ie6+M2, by HSBC Bank USA, Nat'l
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Thus,“whether [aVarrantof was obligated to repurchase a given loan requires examining
which loans, in which trusts, were in breach of the representations and warrahABS§, 775
F.3d at 162. Similarly, “whether a loan’s documentation was deficient requires loaking a
individual loans and documentdd. As Judge Bhofield explainedn Royal Park Investments
SA/NV v. HSBC Bank USA Nat'| Ass2018 U.S. Dist. LEXIS 31157 (S.D.N.Y. Feb. 23, 2018)
(hereafteRPI v. HSBAl):

The requirement that [the trustee] have information on a-lbgdonan basis to
trigger its duties comports with the structure of § 2.03 of the PSAs and the limited
duties it imposes ofthe] trustee. When the trustee identifies a defective document
or R&W breach, it must request that the seller cure the defect or breach, and if the
seller does not, the trustee must require the seller to repurchase the loan tdée trus
cannot fulfill either of these duties without leapecific information. The trustee
canrot provide notice to the seller without knowing the specific defective document
or the specific R&W breach. The trustee cannot evaluate any cure and cannot
enforce the seller's obligation to repurchase a specific loan without informati
about that loan. @en the limited and loaspecific nature of the trustee’s duties
under § 2.03, thédiscovery or receipt of notice” requirement must reqUiine
trustee] to have information about a specific loan, rather than generalized
knowledge or notice extrapolated from other loans.

2018 U.S. Dist. LEXIS 31157, &85-36. Accord Royal Park Investments SA/NV v. U.S. Bank
Nat'l Ass’'n 2018 WL 3350323, at *2 (S.D.N.Y. July 9, 2018) (Lehrburger, Mh&jeafteiRPI

v. US Bank(“whether and to what extenttiaustee can obtain repurchase of breaching loans must
be determined separately for each specific ljgaBlackRock Allocation Target Shares v. Wells
Fargo Bank, Nat'l Ass’n2017 WL 953550, at *5 (S.D.N.Y. Mar. 10, 2017) (Netburn, M.J.)
(hereafteBlackrod v. Wells Fargo)l (liability must be proveriloanby-loan”), order clarified

sub nomBlackRock Allocation Target Shares: Series S Portfolio v. Wells Fargo Bank, Nat’] Ass

Assh v. Nomura Credit & Capital, Inc30 N.Y.3d 572, 92 N.E.3d 743 (2017). However, the sole
remedy provision — and hence, the obligation to prove R&W breaches on a “loan bgdear”
camot “be avoided by alleging ‘broader’ or nuroes violations of representations and warranties
contained in the governing contracAinba¢ 31 N.Y.3d at 581.
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2017 WL 3610511 (S.D.N.Y. Aug. 21, 201(Railla, D.J.)(hereafteBlackrock v.Wells Fargo
).

Loan-by-loan proof is also required &stablish damages. Even assuming the existence of
a material and adverse R&W breach or Document Excemtbeylatingthe quantum of damages
flowing from the Trustee’s failure tenforce its remedies against the breaching Warravitar
respect to a particular lo@na highly factspecific undertakingequiring consideration 6f among
other things-whenthe Trustednad sufficient knowledge tmade a demanevhether tle relevant
Warrantor woulchavebeenasked to curesubstitute!? or repurchase the defective lgavhether
the Warrantowassolvent® and otherwiseapable ofmeeting the Trustee’s hypothetical demand
when made; how long the process would have tdkand whe the statute of limitations expired
onthe Trustets ability to enforce its demand through litigatisbAdditionally, any calculation of
damages resulting from the failure demandsubstituton would have to take into account the

nonperformance risk assiated with thenypotheticalsubstituted loan®

12The PSAs typically limited the option of substituting a conforming loan for a norrooinigp
loan to the first two years after the R&Ws were mdsleeFFML 2006FF9 PSA § 2.03(d).
Thereatfter, only the repurchase remedy was availlble.

13 SeeRPI v. US Bank 2018 WL 3350323, at *5 (“with respect to each breaching loan, Royal
Park would need to establish which entity originated the loan and whether that astgglwent
at the time thatthe trustee] would have demanded that the originapurchase the loan”).

14 plaintiff's proposed damages expert has confirmed that, in order to estimateeddioagng
from the Trustee’s failure to make a repurchase demand, he will have to make aswsiaipiut
the “repurchase acceptance rate” (thatis likelihood that the relevant Warrantor would agree to
repurchase the loan), estimate the length of time it would have taken to &#smhemand,” and
“account for the financial condition or other relevant characteristics” of thearg Warrantor.
Expert Report of Scott Dalrymple, CFA (Dkt. No. 68B8-1156-57.

15SeeACE Sec. Corp. v. DB Structured Prod., Jri&s N.Y.3d 581, 36 N.E.3d 623 (2015) (holding
that under New York law the-ear limitations period governing claims against a RMBS sponsor
for breach of its R&Ws accrued when the R&Ws were made, regardless of whegdttiees were
discovered or when the demand for cure and repurchase was made).

16 Even properly underwritten mortgage loans can go into default or otherwise faficiorpérhis
is especially true when housing prices fall sharply, as they did ldrthed States from mi@006

11



Thus, in suits by RMBS certificateolders against RMBS trustedsis the uniform view
of judges in this District thd{p] laintiffs need to prove liabilitand damages on a trubly-trust
andloanby-loan basis.”Blackrock Balanced Capital Portfolio (FI) v. Deutsche Bank Nat'l Tr.
Co, 2018 WL 3120971, at *2 (S.D.N.Y. May 17, 2018) (Furman, BhkjeafteBlackrock v.
Deutsche Bankemphasis added).

2. Actual Knowledgeof R&W Breaches

As noted above, thErustee’sduty to remedy an R&W breach or Document Exception is
triggered by its “discovery” or receipt of notice of the breach or exception. Thedot further
define the term “discoveriyHowever, théistrict Judgenas heldhatthe Trustee’sluty to enforce
the R&Wsarises upoiis “actual knowledge” obreachingoans,see2/3/16Mem. & Order at 13
14, andl haveconsistently appliethat standardhroughout the fact discovery peridgee e.g,

2/12/18 Mem. & Order at 4-1Y..

to mid-2009, and when the unemployment rate rises sharply, as it did in the United States from
late 2007 to late 2009, peaking at 10.28®e generallfFedeal Reserve Bank of St. Louis,
“Average Sales Price of Houses Sold for the United States” (chart), available at
https://fred.stlouisfed.org/series/ASPUS (last visited Septe@8)&2018); U.S. Bureau of Labor
Statistics, “TheeEmployment Situatior Octdber 2009 (news release, Nov. 6, 2009), available at
www.bls.gov/news.release/archives/empsit_11062009asif\(isited Septemb&8, 2018).

17 AccordBlackrock v. Wells Fargo, R017 WL 953550, at *6 (“The Court . . . reads ‘discovery’
as used in Section 2.03 to mean actual knowled@gykrock Allocation Target Shares: Series
S Portfolio v. Bank of New York MelldIB0 F. Supp. 3d 246, 259 (S.D.N.Y. 2016) (Daniels, D.J.)
(citing the 2/3/16Mem. andOrder and holding that plaintiff's allegations were sufficient at the
pleading stage, because they “raise a plausible inference of BNYM'’s acdtuwdéklige of breaches

of representations and warrantiesRgyal Park Investments SA/NV v. HSBC Bank USA, Nat.
Ass’n 109 F. Supp. 3d 587, 603 (S.D.N.Y. 2015) (Scheindlin, D.J.) (after discovery, plaintiffs will
be required to “prove that [the trustee] had actual knowledge regarding the loang &ieiss);
Policemen’s Annuity & Ben. Furaf City of Chi. v. Bank of Am., NB43 F. Supp. 2d 428, 442
(S.D.N.Y. 2013) (Forrest, D.J.) (holding that plaintiffs’ allegations of widespread/ R&aches
passed the “plausibility pleading threshold,” but cautioning that “a viable breaohto&ct chim
depends on the Trustee’s actual notice of a breach of the PSA and failuresjopiadq@iate action

in response thereto,” and therefore that “the existence of even perpesttiees” may not be
“sufficient evidence of actual knowledge at triaBjgrogated in part on other grounds by PABF
775 F.3d 154.
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RPIproposes a different standaiting cases that involvihe dutiesof parties other than
trusteesarising from contracts other than the PSAs at issue plkaieatiff argueshat “[a] party
‘discovers’ a breach when it knows sftould knowthatthe breach has occurred.” PI. Mem. at 3
(quoting Bank of N.Y. Mellon Trust Co. v. Morgan Stanley Mortg. Capital, 12813 WL
3146824, at *19 (S.D.N.Y. June 19, 201&catedand remandedub nomBank of New York
Mellon Tr. Co. v. Morgan Stanley Mortg. Capital, In821 F.3d 297 (2d Cir. 2016héreafter
BNY Mellon). Therefore RPI contendsthe Trusteecquired arobligation toenforce the R&Ws
as to“all breaching loan# the . . .Trusts” Reply Mem. at (emphasis addedas soon as it
obtained “constructive knowledgedr(was placed on “inquiry noticeseeTr. at 29:22) that such
breachedikely existed(for example, because it knew Ybervasivé problems in the RMBS
industry), even thought could notidentify the specificloans as to which cure, substitution or
repurchase wa®quired. Pl. Mem. at 3-5.

| cannot adopplaintiff's view. BNY Mellondoes not bear the weight that RPI places upon

it. 18 Moreover, nothing in the PSAsquiresthe Trustee to “take action” on a wholesale basis to

18 The question ilBBNY Mellonwas whether a loan originator, Morgan Stanley, was contractually
obligated under a different contract, known as a Mortgage Loan Purchasendgté®ILPA),to
repurchase a specific nonconforming loan in response to a demand made by ther&ReS t
BNY Mellon. The district court (McMahon, D.J.) held that the trustee had an obligationthade
MLPA to provide “prompt” notice of breach to the originator before suing it, and went ondo sta
that “[i]n order to satisfy a ‘prompt’ notice requirement,” a party must@cimiptly and diligently
once it has notice of the facts suggesting a breach” of that particular loan. 2013 WL 3146824, at
*19 (internal quotations and citations omitted). On appeal, the Second Circuit agiteedxtent
that“the law charges a party with discovery of breanlyafter it has had a reasonable opportunity
to investigate and confirm its suspicienm short, when it effectivelyecomes aware, rather than
simply suspicious, of brea¢l821 F.3d 297 at 310 (emphasis added). SBN¢¥ Melloraddressed

the trustee’s notice obligations under an MLPA to a single originator, with regpacsihgle
allegedly breaching loan, it is of mgsistance in determining the trustee’s enforcement obligations
under the PSAs to the Certificdtelders with respect to the loan pool as a whole. Moreover, even
under the MLPAs, the trustee was not required to act until it became “aware thatnasiply
suspicious, of breachltl. See RPI v. HSBQ018 U.S. Dist. LEXIS 31157, at® BNY Mellon
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remedy potential R&W breaches that it cannot specifically ider@fythe contrary as noted
above, theontractuatepurchase mechanism “is targeted to a specific lahnot to a group or
category of loan8.MASTR Adjustable Rate Mortgages Tr. 282 v. UBS Real Estate Sec.
Inc., 2015 WL 764665, at *11 (S.D.N.Y. Jan. 9, 2015) (Castel, D.J.) (herdaB&r ),
reconsideration denied2015 WL 797972 (S.D.N.Y. Feb. 25, 2015) (herea#§ Il). See, e.g
HVMLT 2006-8 PSA §2.03b) (upon discovery cdmaterially adverse R&W breach or Document
Exception, the Trustee must notify the relevant Warrantor of “such” defect @hbreguest that

the Warrantor cure “such” defect or breach within 90 daws, then- if a cure is not timely
effected- cause the Warrantor to repurchase “that” lo&ahhe structure of these provisiorand

the nature of the defined terms thereifeads to the conclusion that the parties agreed upon a
remedial process thaenerally calls for proof of breach on a ldayzloan basis."Homeward
Residential, Inc. v. Sand Canyon Corp017 WL 5256760, at *7 (S.D.N.Y. Nov. 13, 2017)
(Keenan, D.J.) (hereafteddomeward v. Sand Canypnreconsideration denied sub nom.
Homeward Residential, Inc. for Option One Mortg. Loan Tr. 2006-2 v. Sand Canyon Zdrd.

WL 2323227 (S.D.N.Y. May 22, 2018). Thus discussed above, a trustee cannot invoke the
repurchase mechanism absent sufficiemvidedge— actual knowledge- to identify the specific
loans as to which it claims repurchase is requigsstRPI v. HSBC 1l 2018 U.S. Dist. LEXIS
31157 at*36 (“The trustee cannot provide notice to the seller without knowing the specific
defective doament or the specific R&W breach.”Blackrock v. Wells Fargo 12017 WL
3610511, at *9 (“a trustee cannot undertake the contractually required measures withouoigy knowi

of a specific defect, in a specific loan, in a specific trust”).

“does not imply that the mere opportunity to investigate constitutes discovémgtandenture
trustees have a general duty to investigate in theplase”).
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Moreover, he PSAgypically state thatno implied covenants or obligations shall be read
into this Agreement against the Trustesee e.g, HVMLT 2006-8 PSAS 8.01(i) that“the right
of the Trustee .. to perform any discretionary act enumerated in this Agreestait not be
construed as a dutyid. 8 8.02(viii); and that the Trustee is not required to “expend or risk its own
funds ... in the performance of any of its duties hereunder” unless it has been offeremaidas
security or indemnity satisfactory tbagainst the costs, expenses and liabilities whieli be
incurred therein or therebyld. 88 8.01(iv), 8.02(iii).Thus, evenf the “sole remedy provision”
does nofprohibit “pervasive breach” suits by trustees against warrantors (as some judgss in th
District have heldseePartIl.B. of this Memorandum and Opinipimfra), | cannot find an
support in the language or structure of the PSAs for RPI’s theory that a trustee aeadiiss
to bring such a suit.

Several recenfcases within this District have questioned whether the obligation of an
RMBS trustee to enforce R&Ws can tigggered by something less than actual knowleolge
specific R&W breache¥ But no such case has interpreted the term “discovery,” as used in the
PSAs, to mearither “constructive knowledge” or “inquiry noti€eas RPI urges herd.o the
contrary:it appears to be the uniform view of judges in this District that, in cases brougMB$

investors against RMBS trusteédjscovery’ requires more than inquiry noticéBlackrock v.

19 Seee.g, Phoenix Light SF Ltd. v. Bank of New York Mell2817 WL 3973951, at *7 & n.12
(S.D.N.Y. Sept. 7, 2017) (Caproni, D.BJackrock v. Wells Fargo |2017 WL 3610511, at *9

10 (suggesting, imlicta, that investors “could demonstrate ‘discovery’ through a showing of
conscious avoidance or implied actual knowledge, either of which would impose a higher burde
than ‘constructive knowledge,’” but both of which are different than *actual knowledBeth
Phoenix Lightand Blackrock v. Wis Fargo Il expressly declined to resolve this issue in the
context of a discovery motiosee also RPI v. HSB2018 U.S. Dist. LEXIS 31157, aB6 (“For

now, it is unnecessary to decide what level of ispecific knowledge or notice is required to
satisfy § 2.03” of the PSAs.)
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Wells Fargo I] 2017 WL 3610511, at *9. | therefore have no reason to depart from the law of the
case and will continue to applthe District Judge’s determination that the question for ikl

be whether the Trustee haactual knowledgeof the alleged R&W breacheSee2/3/16 Mem.

& Order at 13.

3. Actual Knowledge of EODs

There is no controversy concerning the degree of knowledge required to trigger the
Trustee’s obligations after an EOD. The PSAs themselves make-aadrRPI acknowledges
that theTrustee is required to act upon an EOD only when it has “actual knatledgwritten
notice thereof."SeeFFML 2006FF9 PSA § 8.02(h{the “Trustee shall not be deemed to have
knowledge of a Master Servicer Event of Default or an Event of Default” unlessusted has
“actual knowledge” of the occurrence of an EOD or “written notice th@reske also
Compl. Y15, 211 Pl. Mem. aR, 24.

E. The Trustee Sampling Opinions

In PABF, the Second Circuit left opethe questionpresented herenamely whether an
RMBS certificateholder can use statistical sampling to establish liability, damages, or both in a
case agast an RMBStrustee 775 F.3dat 162.However, hatquestion isno longer novel in this
District. SincePABFwas decidedwo Magistrate Judges and three District Judges have carefully
analyzedit and uniformly answeredn the negative- in each case reasoning principalhat
becausestatistical samplingcannot provide loaspecific information as to any loan outside the
sample,”"RPI v. HSBAIl, 2018 U.S. Dist. LEXIS 31157 &B6, it is of “limited benefit” id., in a
case where botlability anddamages must be established “loan by loanch thathe effort “is

not justified under the proportionality standard of Rule 2.4t *37.2°

20See also RPI v. US Bar#018 WL 3350323, at *2 (“Sampling . . . cannot identify which specific
loans were in breach (other than those in the sample itself), cannot detevh@t would have
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In reaching this conclusion, every judge has distinguished cases brought against trustees
(for failing to enforce R&W breaches against originators, sponsors, andwahantors), from
cases brought directly against such warrantbie is, against the entities that made the R&Ws
were responsible for their accuracy, and werglired tccure, substitute or repurchase them in the
event of a breach. In these casasnpling has been permitted by some judges in this Dfstrict
and denied by otherd.However, as Judge Schofield explained:

These cases are inapposite because the duty of an originator or sponsor to

underwrite each loan before issuing or purchasing it is not comparable to thad limi

and loanspecific nature of the trusteeduties under the PSAs. Originators and

sponsors revig each loan file and make R&Ws @seach loan. Therefore, if any

loan turns out to be defective, it is fair to assume that the originator or sponsor is

liable. Thus, sampling to determine breach rates and average harm per breach can

be a coseffedive way to establish liability and damages in a lawsuit against one

of these entities.

RPI v. HSBAl, 2018 U.S. Dist. LEXIS 31157, at *37-38.

happened had the trustee attempted to seek repurchase of the loans, and cannot determine the
damages associated with any specific loalldckRock v. Deutsche Bar2018 WL 3120971, at

*2 (“Because Plaintiffs need to prove liability and damages on alytistist and loafby-loan

basis there is no benefit to sampling beyond what it reveals about the loans within the 9ample.”
BlackRock v. Wells Fargo,lR017 WL 3610511, at *10 (accepting Judge Netburn’s ruling that
“sampling could not help [plaintiffs] identify the loans in breadtyndnstrate that any breaches
materially adversely affected particular loans, or ascertain theslwegific cure and repurchase
remedy”) BlackRock v. Wells Fargo, 2017 WL 953550, at *§*“Generalized information
indicating thetrustswith loan defaults or R&W breaches cannot substitute for proof that servicers
had actual knowledge ddan-specificR&W breaches and that Wells Fargo actually knew of the
servicers’ failure to report those breachgsRoyal Park Investments SA/NV v. HSB&hk USA

Nat'l Assoc, 2017 WL 945099, at *¢S.D.N.Y. Mar. 10, 2017) (hereaft&Pl v. HSBC)
(Netburn, M.J.) (same)gport and recommendation adoptdRPl v. HSBC 11 2018 U.S. Dist.
LEXIS 31157 (S.D.N.Y. Feb. 23, 2018).

21 SeeDeutsche Bank N4tTr. Co. for Morgan Stanley Structured Tr. | 200%. Morgan Stanley
Mortg. Capital Holdings LLC289 F. Supp. 3d 484, 504 (S.D.N.Y. 2018) (Forrest, D.J.) (hereafter
Deutsche Bank v. Morgan Stanlepssured Guar. Mun. Corp. v. Flagstar Bank, FSBO F
Supp. 2d 475, 504-06 (S.D.N.Y. 2013) (Rakoff, D.J.) (herekftagstar).

22 SeeHomeward v. Sand Canyo2Q17 WL 5256760, at *JBS | 2015 WL 764665, at *11;
UBSII, 2015 WL 797972, at *2:4JBS Ill, 205 F. Supp. 3d at *476.
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I. ANALYSIS

In this case, RPI seeks tigestatistical sampling to shoi) the existence of underlying
R&W breaches in the loan pools; (ii) what Deutsche Bank would have found had it reasonably
investigated upon ‘discovery’ of such breaches; (iii) what a prudent persod ae found had
it investigated upon gainingctual knowledgeof events of default in proceeding as a prudent
person; and (iv) the amount of damages resulting from such miscor@udlem. a2, 232423
At oral argument, counsel clarified tHRPIdoes not propose to sample all of the loans, in all of
the trusts, for all of these purposéRather, it proposes tese sampling in slightly different ways
with respect tdthree different buckefsor categaies of loans.SeeTr. at28:8-10.1 address each
category in turn.

A. The 5,000 Loans

Plaintiff assertghatit has evidenceobtained througfact discovery that Deutsche Bank
had “actual knowledge” ofapproximately 5,00@pecific breaching loans in the ten Trusts, PI.
Mem. at 5, including 2,500 loans that the Trustee recorded in a “repurchase logéedteing
written breach notices from other parties, another 500 loans that the Tailstgéo record in any
repurchae log even though it received written breach notices about them, and an wtpecif

number of “specific breaching loans” that the Trustee learned about through etres, much as

23 Plaintiff did not submit any expert declaration or other material descrisipgdposed sampling
methodology. In its briefs, RPI asserts that separate samples would be drawadhomustSee

e.g, Pl. Reply Mem. at 9. Beyond that, however, it says next to nothing about the techniques it
would use to select appropriate samples, identify breaching loans within thqdessaanalyze

the materiality of the breaches, determine which of them could or would have lreeh c
substituted, or repurchase@nd when- calculate the damages flowing from the Trustee’s failure

to demand such remedies, and extrapolate the results to loans outside of the samples.

24 Se€lr. at 249-12(“And certainly, its not our intention to randerwrite or do samples efery
loan. There are loans that hattegone bad, for example. There are . . . loans that didn’'t have
damages to the trust.”).
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borrower complaints and reports that coverage was rescinded and praepaisby primary
mortgage insurersd. at 57; see alsdlr. at 31:25 (there is a “bucket of 5,000 loans which does
meet the actual knowledge standart®)

RPIstresses that it does not propose to use sampling to establish the Thusiedésige
of these 5,000 allegedly breaching loaBeeTr. at28:13-21(“The sampling evidence would not
be used to prove knowledfe.Rather,RPI wishes to avoid the expense and burdérire-
underwriting”all of theloans in this categony determindiability (that is,which of them actually
had“material” and “adverse” R&W breaches Document Exceptionsuch that the Trustee was
obligated to demand cure, substitution, or repurchaseé)damages (that is, the impact on RPI
resulting from the Trustee’s failute do so). As to this category, therefore)] Bposes to sample
some subset of the 5,000 loams. at 32:29; 37:1422. As explained in RPI's moving brief, this
would require the combined efforts of three experts, beginning with a “sampiuegt,é who
draws a sample “capable of yielding statistically significant conclusiagsirding the larger pool
(in this case, the 5,000-loan pool). Pl. Mem. at 20-21. Next:

A reunderwriting expert . . . determines how many loans in the sample mteriall

breach R&Ws. The sampling expert extrapolates the breach rate to the entire loan

pool based on statistically accepted methodologies providing a confidence level of

95% and a defined margin of errd?laintiff's damages experts then use the

extrapolated breach rategether with loan values as components for calculating
damages.

Id. at21.
For purposes of the pending discovery motion | assume, witlemitling, that plaintiff

can in fact show, usingonsamplingevidence obtained in the ordinary course of discovery, that

251n addition, RPI states that it can now identify thousands of specific loans asto@e¢hitsche
Bank knew of (and logged) material Document Exceptions, but “abdicated its duty to eodworce |
repurchase obligations after warrantors failed to cure [the] mater@alrdent Exceptions.” PI.
Mem. at 8.
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Deutsche Bank hadctaual knowledge athousands of loares to which there were R&W breaches
or Document Exception®r as to which iteceivedwritten notices claiming that there were such
defects)?® | also accept, as a general proposition, amnpling, when done correctly, can
“conserve[] resources by providing reliable and objective extrapolation to a populathout
having to examine every single transactid?l. Mem. at 20 See generally Deutsche Bank v.
Morgan Stanley289 F. Supp. 3d at 496 (“Properly done, statissaahplingis not guesswork

it is a scientific method of makingccuratanferences (to varying degrees of statistical certainty
depending on the methodology employed) about a large population based on carefisl airealys
representative subset of that populatiomfjus, awell-constructed sampling protocol could
provide a reliable estimatd the breach rate within the larger pool; thatugat proportion of
loans in tkat pool that hadR&W breaches (or Documemixceptions)In theory, sampling could
alsoprovide an estimate ofie proportion of such breaches that were “material and adv&ee
Pl. Reply Mem. at 940 (arguing that “proper sampling protocol’ould “accurately assess,”

among other things, “maiatity of the breach”y’

26 Notwithstanding the confidence it has expressed on this point in its mopersp&P| has yet
to answebDeutschéBank’s contention interrogatory asking it to identify the breaching loahgin t
Trusts. By order of even date (Dkt. Ng#4), | have directed RPI to answer that interrogatory by
November 1, 2018.

27 In several prior RMBSases (both those brougigainsttrustees and those brougfitectly
againstvarrantor$, the plaintiff's bid to use sampling evidence foundefredpart—on this point.

See e.g, Homeward v. Sand Canyof017 WL 5256760, at *8 (“theamplingevidence that
Homeward aims to introduce would not be probative of other contractual terms thetgit@
Sand Canyon'’s repurchase obligation: namely, whether . . . the breachdhyatnd ‘adversely’
affected the loan’s value”’RPI v. HSBC,12017 WL 945099, at *5 (“Sampling may fail to capture
whether the nature of the breach had a material and adverse)efté86 | 2015 WL 764665, at

*10 (“the proposed statisticahmplingdoes not adequately distinguish between breaches that are
material &d adverse as to a particular loan and those that are 8e€als&JBS IlI, 205 F. Supp.

3d 386, 47075 (describing the many ways in which plaintiff'susderwriting expert struggled to
identify which of the defects he uncovered were material). How#usmot inconceivable that a
properlydesigned rainderwriting program could reliably estimate the rate at which loans in the
relevant pool had “material” and “adverse” R&W breaclse e.g, Flagstar, 920 F. Supp. 2dt
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The problem is not what sampliogndo; it is what samplingannotda: it cannot tell the
factfinder whichloans in the larger pool had material and adverse R&W breaches or Document
ExceptionsNor can it establish the damages, if any, flowing ftbeTrustee’s failure to put back
any specific loan outside of the sample SeeRPI v. HSBC 112018 U.S. Dist. LEXIS 31157, at
*36 (“Sampling cannot provide loaspecific information as to any loan outside the sample[.]”)
Where, as herdhe sole remedy available the Trustee under the express terms of the PSAs is
inherently loarspecific,both lability and damages must be edisited ‘loan by loari’ making
sampling unhelpful. See Blackrock v. Deutsche Banl2018 WL 3120971, at *2 (“Because
plaintiffs need to prove liability and damages on a thystrust and loarby-loan basis, there is
no benefit to sampling beyond what it reveals about the loans within the samfdeJudge
Netburn explained iBlackrock v. Wells Fargh 2017 WL 953550, at *5:

To prevail on their § 2.03 breach of contract claims, plaintiffs must establish that
[the trustee] failed to act as required under the PSA eldraentsof such a claim
require establishing loaspecific proof related to a particular defect, that defect
was material to the value of the loan, that [the trustee] failed to act with respect to
the loanspecific remedies available for a particular defect, and that such failure
caused the plaintiff[ ] harm. . . . [R]eplacing lespecific proof with extrapolated

pool- or trustwide breach rates ignores the Court of Appeals’ requirement that
breaches be proven on a ldaytloan basis.

Accord Blackrock v. Wells Fargo, 2017 WL 3610511, at *2@1 (finding ‘no error in Judge
Netburn’s thorough reasoning” that “sampling could not helpiripfés] identify the loans in
breach, demonstrate that any breaches materially affected particular loasserain the loan

specific cure and repurchase remedR®Pl v. US Bank2018 WL 3350323, at *@he “contractual

504-06(accepting expert testimony, in case bgurer against RMBS originatas to the rate at
which the loans in the sample set showed material breaches). As noted above, R&déas
showing as to how its experts will manage this complex task, particularly givethth®SAs
show some variation in what constitutes a material and adverse breach. For miriheespsnding
discovery motion, however, | assume, without deciding, that it could be done.
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languagedictates a ‘loafby-loan’ analysis, a standard that cante met with sampling”).
Therefore, even though | have given RPI the benefit of multiple favorable assusntito what
it may be able to shogoth through noisampling evidence and through @syet-unidentified
sampling and reinderwriting exped), | cannot concludéhat sampling will help it prove any
aspect of its caseutside of the sample satven as to loanthat meet the “actual knowledge”
standard.

B. All “Bad” Loans In The Trusts

In RPI's view, the Trustee’s duty to enforce the R&Ws wadimited to the specific loans
as to which ireceived noticeor obtainedactual knowledgeof R&W breaches. Rather, RB¢eks
to pursue “globalized claims for pervasimeaches oR&W obligations.” PI. Ltr. dated Nov. 17,
2017, at 1. That iRPIproposes to holthe Trustee liable for each and every materially breaching
loan in the Trustslt can do this, it says, because Deutsche Bank had enough informiation
“pervasive R&W breachesxistent throughout the mortgage industry” gener&ly Mem. at 9
n.10,and the “high probability of breaches” within the Trusts in particidaat 10,to put it on
“inquiry notice” of additional R&W breaches, which in tuirequired” it to “take @forcement
action for all breaching loans in the . . . Trus®d. Reply Mem. at 1

Moreover, RPIcontends Deutsche Bank could and should have taken saftrcement
action (presumably againgll of the “over fifty Warrantors’ Chippey Decl. § 16, who made
R&Ws with respect to the Trugtswvithout having to investigate or know the specific identity of
each individual breaching lodnPl. Reply Memat 2. Indeed, according to RPI, Deutsche Bank
could and should have used sampliag par of its own “globalized” actiors against the

Warrantors.See id (defendant “had the contractual right, ability, knowledge and power to do
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sd).28 By the same token, RPI reasoitstnay now use sampling) to retrace the steps that
Deutsche Banishould have taker(b) to determinewhat proportion ofall of the loans in each
Trust(or at least dlof the loans thatave ‘gone bad,” Tr. at 24:-@1) had material R&W breachgs
and(c) to calculate its damages that basisSeePl. Reply Mem. at 2 RP1I is entitled to utilize
statistical sampling to prove liability and damages by showing what DB showtdduame to
protect the . . . Trusts from losses arising from breaching loans.”); Tr. at 383.7-39:

Even if samplingcould properly be used to establish liability and damages as to loans in
the “actual knowledge” pool, RPI could natly onit to supporta globalized claimbased ora
“pervasive breachtheory, that substitute§nquiry notice” for actual knowledgas thetrigger for
the Trustee’s enforcement obligatior8ee 2/3/16 Mem. & Order at 134. As noted abovethe
inquiry notice standar fundamentally inconsistent withelanguage and structure of the PSAs
andfor that reasonot been accepted by any judge in this Distactise against aRMBS trustee
See e.g, RPI v. HSBC,12017 WL 945099, at *6 (“discovery,” as used in § 2.03 of the PSAs,
means “actual knowledge”Blackrock v. Wells Fargo |l2017 WL 3610511, at *9 (“discary’
requires more than inquiry notice”). It therefore cannot furnish a doasid fotheambitious and
expensive expert samplimgogramthat RPI wishes to commence

RPI's bid to use sampling in support of iervasive breactheory rests on two additional
problematic assumptions. First, Rftesumeghat Deutsche Bankould havepursuedmultiple
globalized claims against the Warrantors, using sampling, “without having to gatestr know

the specific identity of each individuatdaching loan.” Pl. Reply Mem. at But two judges in

28 More specifically, RPI explained at oral argument, Deutsche Bank should havthd@ane
thing in this case that it did iDeutsche Bank v. Morgan Stanléyhey brought claims against
Morgan Stanley and what did they do to prove thesedhereThey used sampling. And that's
all we're saying they should have done.” Tr. at 17:16-21.
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this District have helgbervasive breachuits impermissibl@ven when brought directly agat
warrantorsHomeward v. Sand CanypR017 WL 5256760, at *1Q)BS | 2015 WL 764665, at
*11; USB II, 2015 WL 797972, at *AJBS Ill, 205 F. Supp. 3d at 401, 424, 476. Two otlnenge
permitted “pervasive breach” suiggjainst warrantors, based on sampling evidence, but under
circumstances quite different from any that the Trustee could have presgthi@dspect to the
Trusts at issue here.

In Deutsche Bank v. Morgan Stanldydge Forrest permitted the trustee to proceed against
the sponsor on a pervasive breach theory, using sampling, but only after the trusseatfits
sponsor a breach letter which “specifically identified 1,620 loans, which amounted tohamore t
onethird of the underlying loan pogl andwhich was sufficient tdtrigger[ ] the Repurchase
Protocol as to all potentially breaching loar389 F. Supp. 3d at 506 (emphasis in the original).
In addition, the trustee alleged that the sponsor “knowinglyrdadtionallytransferred thousands
of breaching loans into the Trystd. at502 which was a significant basis for Judge Forrest’s
holding that the sole remedy provision in the parties’ contract “may be voidébleat 501.
Similarly, in Flagstar, 920 F. Supp. 2d at 486, 513, the plaintiff monoline insurer first sent formal
letters to the sponsor, identifying specific breaching loans, and-tlveen the sponsor refused to
cure— was permitted to useampling to show thaheloans underlyinghe twoRMBS trustsat
issuewere “materially fraudulent.ld. at 477, 502508.Here,in contrastRPlapparently presumes
that Deutsche Bank could have successfully sued all 50 Warramittwsut first specifically
identifying any breaching loans- or alleging thekind of intentional misconducat issue in
Deutsche Bank v. Morgan StantayFlagstar. | cannot share RPI's confidence, and for this reason
as well 1 am reluctant tauthorizeit to pursueexpertsamplingevidence thatvould become

relevant and probative only if, among other things, it can convincei¢hef fact that Deutsche
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Bank would have succeeded, in a series of hypothetical lawsuits, in using sunddgrce against
the Warrantors.

Second, RPI assumes that wiiee Trusteeoulddo and what the Trusteeustdo are one
and the samd\s explained above, however, some of I8As expressly say otherwise: “the right
of the Trustee .. to perform any discretionary act enumerated in this Agreement shall not be
corstrued as a dutyHVMLT 2006-8 PSA88 8. (iii), (viii) .2 Moreover all of the PSAsassure
the Trustee thaprior to an EODIt is not required to “make any investigation” into the R&Ws
unless it isformally requested to do day one or more Cdficate-holders Id. § 8.02(v)*° They
also state that the Trustee need“e@pend or risk its own funds . . . in the performance of any of
its duties hereunder” unless it has been offered “reasonable security or irydgatisiactory to it
against the costs, expenses and liabilities which may be incurred thereinetrytheiVMLT
20068 PSAS88 8.01(iv), 8.02(iii)*! In Deutsche Bank v. Morgan Stanléiie trustee sued the
sponsor after being directed to do so (and presuniaddynnified) by Certificatdolders.289 F.
Supp. 3d at 4993. Here, RPI makes no showing that it (or any oihgesto) offered either

direction orassurancew® Deutsche BaniNor isRPIentitled, with the benefit of 200 hindsight,

29 See alsdGSR 2007AR2 PSA § 9.02(ajk); SAST 200602 PSA § 8.2(xi); SVHE 200KIS1
PSA § 8.02(a)(iii), (viii).

30 Seealso FFML 2006FF9 PSA § 8.02(d)ction byTrustee must be requested in writing by the
holders of Certificates evidencing 25% of the voting rights in the Trust); GSRARRPSA §
9.02a)(vi) (25%); HASC 2007-WF1 PSA § 8.02(d) (25%)YMLT 2006-8 PSA, § 8.0&/) (any
NIMS insurer or the Mjority Certificateholder);MSAC 200ZNC2 PSA, 8§ 8.2(d) (25%);MSAC
2007NC3 PSA 8 8.9(d) (25%);MSIX 20061 PSAS 8.02(d) (25%)NHEL 20064 PSA, § 8.02
(Majority Certificateholders); SAST 200602 PSA 8§ 8.2(iv) (25%); SVHE 20aYS1 PSA

8 8.02(y (theMajority Certificateholder).

31 See alsé-FML 2006FF9 PSA § 8.02(f); GSR 2008R2 PSA §9.0a)(xi); HASC 2007WF1
PSA § 8.02); HVMLT 2006-8 PSA§§ 8.01(/), 8.02(iii); MSAC 200ZNC2 PSA, §8.0f);
MSAC 200ZNC3 PSA §8.0Zf); MSIX 20061 PSA, §8.02(f; NHEL 20064 PSA, § 8.01(b),
8.02; SAST 2006-02 PSA 88 8.1(iv), 8.2(vi); SVHE 20031 PSA 8.01(iv).
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to read these provisions out oktiPSAs entirely. For this reason as well, RPI's pervasive breach
theory is unlikely to succeed and cannot justify an order permitting thesptr engage in expert
sampling discovery.

C. PostEOD Loans

The third category of loanfor which RPI proposes tose statistical sampling to prove
liability and damages consists of loans serviced by Servicers or Masteegeas to which there
was an EOD. Plaintiff asserts that it has uncovered through ordinary discawewillgpresent at
trial, evidence showip that multiple Servicer or Master Servicer EODs occurred and remained
uncured, and that the Trustee had actual knowledge of those EODs, thus stripping it of the
contractual protections discussed above and triggering its heightened obligation to:

. . . exercise such of the rights and powers vested in it by this Agreement, and use

the same degree of care and skill in their exercise as a prudent person would
exercise or use under the circumstances in the conduct of such person’sainan aff

FFML 2006FF9PSAS 8.0132 According to RPI, “this hefty ‘prudent person’ standard compelled

[the Trustee] to investigate the quality of the loans to determine whether ot] motu]d make

valid repurchase claims,” Pl. Mem. at 17, even if the EOD arose out of an unrelageeRiB$s

theory is that if DeutschBank had properly investigatedfor example, by sampling it would

have discovered many breaching loans, which it could and should have put back to the relevant
Warrantorsld. at 19. Further, RPI contends, “what Deutsche Bank would have found following
those required investigations can be proven here through samplingée alsd?l. Reply Mem.

at 10 (sampling will “show the breaches a reasonable trustee would haveufmamgbroperly

executing its dutieg”

32 Substantially the same provision appears in § 8.01 of every PSA except the GSRR2007
PSA, where the “prudent person” provision appears at § 9.01.
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RPI's motion papers do not estimate the number of loans in th&dst‘bucket,” nor
the number of EODs they believe they can prove at*ffi@hce again, however, for purposes of
the pending motion | give plaintiff the benefit of the doubt, in this case assuming, vdéwoiding,
thatRPIcan in fact show that Deutsche Bank had actual knowledyeeadr more EODs sufficient
to trigger its prudent person obligation as to loans affected by that EOD. WhéeaRBment
falls shortis at the next step: its assertion that a prudent Trustee, faced with a Master Heat
has defaulted (by, for example, failing to promptly deposit certain paymeeisagdrom the
Servicers it monitorssee FFML 2006FF9 PSA 8§89.06(a)), is obligated by this event to
“investigate the quality of the loans” throughout the relevant Trust “tordeterwhether or not
[it] could make valid repurchase claih®l. Mem. at 17.

Plaintiff cites no legal authority for this progibon. Nor does it point to anyirfdustry
standards or customs at the time, showing that performing some kind of sampling review,
identifying and investigating loan breaches, and subsequently enforcing repuasasvhat a
prudent person would have dofwlowing an EOD.”RPI v. HSBC, 2017 WL 945099, at *9
(internal quotation marks omitted) Additionally, as Judge Netburn pointed out, the structure of
the PSAs undercuts RPI’s theory. “[E]ven in the gD context, ‘[t]he trustee is not required
to ad beyond his contractually conferred rights and poweld. {quotingRoyal Park Investments

SA/NV v. HSBC Bank USR09 F. Supp. 3dt597).Thus, for example, the Trustee is still entitled,

33 Although plaintiffsmotion paperssuggest, at times, that any and every EOD would trigger the
Trustee’s heightened “prudent person standard,” most of the PSAs require tiee Taowestercise

its prudentperson rights and powers only when it has actual knowledge Mbatér Servicer”
EOD. FFML 2006FF9 PSA § 8.01See alsdGSR 2007AR2 MSTA 8§9.01; HASC 2007WF1

PSA & 8.01, 8.02(h)HVMLT 2006-8 § 8.01;MSAC 200#NC2 PSA 888.01, 8.02(h)MSAC
2007NC3 PSA & 8.01, 8.02(h)MSIX 20061 PSA & 8.01, 8.02(h).

34 Instead, RPI points to the testimony of a single Brné Bank representativegarding
Deutsche Bank’s use of sampling to prepare a proof of claim in Bankruptcya@aurst defaulted
originator/servicer New Century. Pl. Mem. at 17.
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after a Master Servicer EOD, to refrain from spending its own funds on anigaviest without
satisfactory indemnificatiorRPI v. HSBd, 2017 WL 945099, at *%&ee alsd~-FML 2006 FF9
PSA § 8.02(f).

Absent a firmer foundation for RPI's claim that a prudent person was required tohunt
R&W breaches after a Master Servicer EOD, | am reluctant to authorize thesasephihg, years
later, to approximate “what [that] prudent person would have found” had it done its opimgam
at the time. Pl. Mem. &3-24.

D. Proportionality

Fed. R. Civ. P. 26(b)(1) permits the parties to obtain discovelyding expert discovery
regarding any nonprivileged matter that is “relevant to a party’s claim ansie#ed proportional
to the needs of the case, considering,” among other things, “whether the burden or exjhpense of
proposed discovery outweighs its likely benefRrbportionality‘focuses on thenarginalutility
of the discovery sought.” 2/12/18 Mem. & Orderlét (quotingVaigasi v. Solow Mgmt. Corp.
2016 WL 616386, at *1-34 (S.D.N.Y. Feb. 16, 2016)). Thuspttoportionalityand relevance are
‘conjoined’ concepts; the greater the relevance of the informatiassue, the less likely its
discovery will be found to be disproportionate,” amck versaVaigasi 2016 WL 616386, at *14.

By making a motion fopermissiorto conduct samplingelated discovery, RPI has asked
the Court toconsider the marginal utility of that discovery before it commits itself (and, as a
practical matter, commits its opponent as welljt development, execution, and defensarof

expensiveexpert sampling protocdP For the reasons discussed above, | literminedhat “the

35 Defendant asserts, and plaintiff does not deny, that expert sampling diseomaid be
expensive and timeonsuming.SeeDef. Opp. Mem. at 22 (“it is likely that the requested
samplingrelated expert discovery ‘will cost hundreds of thousands, if not millions, of dolldirs, wi
require months to conduct, and will [undoubtedly] result in challenges to the admissibilit
evidence.™) (quotingBlackrock v. Wells Fargo, 12017 WL 953550, at *4)Neither party,
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relevance of sampling evidence to prove [RPI's] claims againstubiee is slim to none, while
the burdens remain highRPI v. US Bank2018 WL 3350323, at4* and therefore | conclude
like every other judge in this District who has ruled @ similar motion— that “it is not
proportionate to the needs of the case for Royal Park to pursue sanefditegl discovery.ld. at
*6. See als@Blackrock v. Deutsche BanR018 WL 3120971, at2(“there is nothing to be gained
from allowing statistical sampling per se and much to be lost, in time if not morieyTy. HSBC
2018 U.S. Dist. LEXIS 31157, at37 (‘sampling would provide slight benefit at great cost”);
Blackrock v. Wells Fargo |R017 WL 3610511, at *11 (“the minimal bensfthat sampling could
provide to the [plaintiffs] are outweighed by the discovery’s burden and expense”).

In connection withthe proportionality issue | have conside@®Il's argument that
sampling, whilebourdensome and costlig lessexpensivehan the alternative, which is to require
it to proveliability and damages individually with respect to all actionable breachimg inathe
Trusts.Sege.g, Pl. Reply Mem. at 10 (“the alternative would beurederwriting thousands more
loansacross the ten Covered Trusts, and would cost far more and still likely resuttentery
challenges”). The short answerttas point is that a shortcut is not a shortcut if it terminates in a
dead end. Time and money spent on sampling is wastesifippears likehy the results will not
assist the parties in resolving this action. The longer answer is the anslgerClastel gave in
UBS I

It is a core function of a district court to manage cases. But that functismdbe

give the judge the prerogative oferridingthe parties agreements in order to
provide an efficient and economical remedy in the name of a just and fair resolution.

however, has provided the @b with any more precise estimate of what it will cost them to
conduct sampling in this case.
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2015 WL 797972, at *4 As Judge Castel pointed out, the parties have other “powerful tools
available to them to streamline the presentation of large volumes of data to thedict Id.
(citing, e.g, Fed. R. Evid. 1006).

| have also considered RPI's cention advanced at oral argumetibat since itcan
develop the expert statistical analyses it envisions based on data it alreabspasseTr. at
20:10411 (*we’re not seeking any more fact discovery from Deutsche Bank”), it should be
permitted to do so on its own nickel and at its own risk, without judicial interfer&eeeid at
26:9-10 (“give us enough rope to hang ourselve&¥)a practical mattehowever, “[i]n a litigation
with as much at stake as this one, no responsible defense attorney would move faivoartchtv
least analyzing plaintiff’'s sampling expert report, deposing the expepiapng to crosexamine
the expert at trial, and @hing an expert to potentially rebut the plaintiff's expeRPI v. US
Bank 2018 WL 3350323, at3 See alsdr. at45:1-46:22Deutsche Bank’s counsel, arguing that
“the rope” is not “free for us,” because “they’re going to conduct sampling. And therusteetr
is going to have to spend money and time and put in its own ex[pert] report showing why their
ex[pert] report is incomact.”). Thus, if | permit plaintiff to conduct samplinglated discovery, |

effectivdy require defendant to do so as well.
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1. CONCLUSION
For the reasons stated above, plaintiff’s motion to permit sarp@iated expert discovery

is DENIED. The parties shlasubmit a proposed revisexpertdiscovery schedule within 10 days
of this Order SeeDkt. No. 443 at 3.

Dated:New York, New York
Septembelk8, 2018

SO ORDERED.

BARBARA MOSES
United States Magistrate Judge
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