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-V- OPINION AND ORDER
JETBLUEAIRWAYS CORPORATION :
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______________________________________________________________________ x

JESSE M. FURMAN, United States District Judge:

Plaintiff Shari Dooley brings this employment discrimination agginst her former
employer, Defendant JetBlue Airways Corporation (“JetBlue”). By Opinion addr@ntered
on April 1, 2015, the Court dismissed all of Dooley’s claims pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedur&ee Dooley v. JBlue Airways Corp.No. 14CV-4432 (JMF),
2015 WL 1514955 (S.D.N.Y. Apr. 1, 2015). (Docket No. 17). On appeal, the Unatss S
Court of Appeals for the Second Circuit affirmed the Court’s decision in all but specteIn
light of an intervening change in the law, tecuit concluded that Doolelyad adequately
alleged a claim of discrimination in violation of the Americans with Disabilities Ac6601
(“ADA”), 42 U.S.C. 8 1210%t seq, and thus vacated and remanded as to that one ctam.
Dooley v. JetBlue Airways Cor®36 Fed. App’x 16 (2d Cir. 2015) (summary ordel@iBlue
now moves, pursuant to Rule 56 of the Federal Rules of Civil Procedure, for summary judgment

on theclaim. For the reasons stated below, the motion is granted.
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BACKGROUND

The following facts, taken from thif@rst Amended Complaint anadmissible materials
submittedby the partiesn connection withletBlue’s motionare either undisputed or described
in the light most favorable to Dooley as the non-moving pasge, e.gCostello v. City of
Burlington, 632 F.3d 41, 45 (2d Cir. 2011).

Dooley began working as an Infliggrewmemberthat is, dlight attendantfor JetBlue
on or about June 21, 2006. (Docket No. 33l$enAff.”), Ex. 57 (“Progressive Guidance
Report”), at IBO00153)Approximately seven years laten May 29, 2013, Dooley was injured
while on the job wheher hand was caught between a service cart and a galley cqildudeket
No. 55 (“Pl. 56.1 Resp.”) 1 15After taking a medical leave to reco@lIsenAff., Ex. 32),
Dooleys physician cleared héo work full-time withrestrictions on July 22, 20130lsenAff.,
Ex. 30). Two days later, pursuant to its policies for employees who have sustaineithejodn-
injury, JetBlue offered Dooley a “Light Duty/Transitional Duty” position d&eeetef atJohn
F. Kennedy Internation@irport in New York. (Id.; Docket No. 51 (“Lepore Aff.”), Ex. B
(“Crewmember Blue Book”), at JB000481-82). Dooctegeptedhatposition and returned to
work on July 29, 2013.QlsenAff., Ex. 31). On July 30, 2013, howev&wooley’s transitional
duty supervisor requested tisdte be removed frolmer positiorfor “sitting next to kiosks
while on duty. QlsenAff., Ex. 36). That samelay, Dooley’'s supervisor called to tell her she
did not need to report for her light duty position the following d&@is€nAff., Ex. 52).

More significantly on August 2, 2013, JetBlue suspended Dooley without pay, citing her
“dependability” record (OlsenAff., Ex. 53; Progressive Guidance Report, JBO00153-54
particular, JetBlue maiained that— evenbefore her injuryand medical leave- Dooley had

accumulated six “unavailable for assignment” (“UNAdependability occurrencées



(Progressive Guidance Report, JB000153). Under JetBlue’s policies, an Inflighth€&rdver
who accrues six UNAs— defined as occasions “when an Inflight Crewmember is unavailable
for an assignment as a result of an unusual circumstance,” such as “a flat tiref delztives
not covered by JetBlue’s bereaverpolicy or a commuting issue” -within a rolling twelve
month period is eligible for employment review and terminaticw@pore Aff., Ex. E (“Inflight
Supplement”), at JBO00555-60Dooley contended that at least two of her absences — one, due
to a car accident, and another, due torasponsibilities as the executor of her mother’s estate
should not have been coded as UNAg, JetBlue ultimately rejecteébdose contentionand
terminatedDooley on September 12, 2013. (Lepore Aff., Ex. R, JBOO018DRB&nAff., EX.
86). Dooley appealed her terminatioternally, but itwas upheld. (Olsen Aff., Ex. 80).
Thereatfter, Dooley filed this lawsuit, alleging discrimination and retaliatiomslander
the Civil Rights Act of 1964, 42 U.S.C. § 200&teseq,. as well adfailure-to-accommodate and
discrimination clairs under the ADA. (Docket No. 10). As noted, on April 1, 2015, the Court
dismissed all of Dooley’s claimsSee2015 WL 1514955, at *1. On appeal, the Court of
Appeals largely affirmed, butt vacatedhe Court’s dismissal of Dooley’s ADA discrimination
claim and remanded for further proceedin@eeDooley, 636 Fed. App»at 18. To the extent
relevant here, the Circuit noted that, several moattes this Court’s dismissalt had held that
to survive a motion to dismiss, a plaintiff alleging employment discriminatiogeti only give
plausible support to a minimal inference of discriminatory motivatiold. at 21, 22 n.1
(quotingVegav. Hempstead Union Free Sch. DiSO1 F.3d 72, 84 (2d Cir. 2015)). The Circuit
concluded that Dooley had done siting herallegation that JetBlue had deviated from its multi
step “progressive discipline policy regarding dependabitiyyproceeding directly to her

termination. Id. at 21. “When coupled with the closeness in time between the injury that caused



her alleged disability and JetBlue’s initiation of the process that ultimatelye@su her firing,”
the Circuit continued, “these allegations give plausible support to a mimfaadnce of
discriminatory motivation.”ld. (internal quotation marks omitted). Notably, the Circuit
observed thathis Court’s dismissal of Dooley’'s ADA discrimination claim “under the pre-
existing law of this Circuit may very well have been approeriald. at 22 n.1.
LEGAL STANDARDS

Title 1 of the ADA prohibits discrimination “against a qualified individual on theidaf
disability.” 42 U.S.C. § 12112(a). Discrimination claims under the ADA are analyzedthsing
well-establishedurdenshifting scheme established McDonnell Douglas Corpv. Green, 411
U.S. 792, 802-04 (1973)SeeDavis v. N.Y.C. Dep’t of EAy@04 F.3d 231, 235 (2d Cir. 2015).
Underthat scheme, thglaintiff bears the initial burden of establishingrana faciecase of
discriminationby showing tha1) heremployer is subject to the ADA; (heis disabled within
the meaning of the ADAor perceived to be so by her employ€8) she was otherwise qualified
to perform the essential functions of the job with or without reasonable accommodtsime (
suffered an adverse employment action; andh@&adverse employment action “took place
under circumstances giving rise to an inference of discriminatiloh.’If the plaintiff succeeds
in establishing @rimafaciecasethe burden of production then shifts to the defendant, which
must articulate a legitimate nondiscriminatory reason for the adverse emptaatien. See id.
If the defendant does so, the burden then shifts back to the plaintiff, who musthatote
adverse employment action was motivated at least in part by impermissible diatamisee
id. (citing Reeves v. Sanderson Plumbing Prods., 580,U.S. 133, 143 (2000)).

As a general matterusmmary judgment is appropriate where the adihis evidence and

the pleadings demonstrate “no genuine dispute as to any material fact arayéame is1entitled



to judgment as a matter of lawFed. R. Civ. P. 56(a¥ee alsalohnson v. Killian680 F.3d 234,
236 (2d Cir. 2012}per curiam).A dispute over an issue of material fact qualifies as genuine “if
the evidence is such that a reasonable jury could return a judgment for the nonmoving
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 24&ccordRoe v. City of Waterbuyy

542 F.3d 31, 35 (2d Cir. 2008). The moving party bears the initial burden of demonstrating the
absence of a genuine issue of material f&&eCelotex Corp. v. Catretd77 U.S. 317, 325
(1986). “In moving for summary judgment against a party who will beaultimeate burda of
proof at trial, the movant’s burden will be satisfied if he can point to an absence ofcevide
support an essential element of the nonmoving Eadgim.” Goenaga v. March of Dimes

Birth Defects Found51 F.3d 14, 18 (2d Cir. 199(citing Celotex 477 U.S. at 322-23).

Critically, however, lhevidence must be viewed “in the light most favorable to the non-moving
party,” Overton v. N.Y. State Div. of Military & Naval Affgis73 F.3d 83, 89 (2d Cir. 2004),

and the court must “selve all ambiguities and draw all permissible factual inferences in favor
of the party against whom summary judgment is sou@#¢. Ins. Co. of Hartford v. Old
Dominion Freight Line, In¢.391 F.3d 77, 83 (2d Cir. 2004).

Notably, the Second Circuit f&@autioned that courts should bespecially chary in
handing out summary glgment in discrimination case®5 the intent of the employer is often
disputed.Jamilik v. Yale Uniy.362 F. App’x 148, 149 (2d Cir. 200@ummary orderfinternal
guotation marks omitted)Nevertheless, it isifeyond cavil that summary judgment may be
appropriate even in the fact-intensive context of discrimination cagdslitBrisson v. Delta
Air Lines. Inc, 239 F.3d 456, 466 (2d Cir. 200lndeed just as inlhe nondiscrimination
context, “an employment discrimination plaintiff faced with a properly supppeuenmary

judgment motion must do more than simply show that there is some metaphysical doubéeas t



material facts.She must come forthith evidence sufficient to allow a reasdrte jury to find in
her favor.” Brown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001) (citation and internal
guotation marks omitted). That is, “[a] plaintiff must produce not simply some evidence, but
sufficientevidence to support a rational finding that the legitimate;discriminatory reasons
proffered by the [defendant] were false, and that more likely than not [disatiomn] was the
real reaen for the [employment action].Weinstock v. Columbia Unj\224 F.3d 33, 42 (2d Cir.
2000) (alterations in original) (internal quotation marks omitted).
DISCUSSION

Applying the foregoing standards, Dooley’s sole remaining claim faildfeereasons.
First, she fails to establishmima faciecase of discrimin#on because she cannot demonstrate
that she wa%otherwise qualified to perform the essential functions of the job with or without
reasonable accommodatibrDavis 804 F.3cdat 235. Significantly, there is no dispute that one
of the essential functions of the Inflight Crewmember job at JetBlue is an ablilitig[jocarry-
on bags into overhead bins.” (Docket No.(83Def. 56.1”) 1 20). JetBlue’s job description
provides,as a “minimum qualification[]for the positionthat an Inflight Crewmember must be
able o “lift fifty (50) pounds from floor to above the shoulders.” (Olsen Aff., Ex. 2, gtde@
id. (noting that Inflight @@wmembers are required to engage[imeavy lifting, pushing or
pulling of objects up to 100 pounds occasionally and/or up to 50 pounds frequently™)). And
Dooley herself admitted that being a flight attendant requires liftingtemgvounds. Liepore
Aff., Ex. C (“Dooley Dep.”), at 47). Itis also undisputed that, as a result of her injury, Dooley
was unable to perform that essential functiondeed Dooley admitted in her deposititimat she
“still” could not “reach completely above [her] head” or caanything “over 10 pounds, with

[her] right hand.” [d.). Based on her own admissions, therefore, Dooley cannot establish that



she is‘otherwise qualified to perform the essential functions of thégblnflight
Crewmember.See, e.gMicari v. Trans World Airlines, Inc43 F. Supp. 2d 275, 281
(E.D.N.Y.) (granting summary judgment on an ADA discrimination claim ontihiengl that the
plaintiff, “by his own admissions, . . . could not perform the essential functions” athtand,
as such, he was not ‘otherwise qualified’ under the ADAff)d, 205 F.3d 1323 (2d Cir. 1999).
Notably, Dooley herself does not dispute that propositi@eel@ocket No. 56 (“PlI.
Mem.”), at 8(conceding that Dooley “was disabled from” her job as an Inflight Crewraem
“and could not return to it)) Instead, she contendsatlithe job” for purposes of the analysis is
not the Inflight Crewmember position that she had held before injury, but the Gredienpos
that she held just before her terminatigRl. Mem.8-9). That argument, however, is
contradicted by Dooley’s Complaint, whialeges that Dooley was an Inflight Crewmember
and compares her treatment to the treatment of other Inflight Crewmembecket No. 10,
1911, 27-28). More importantly, it is contradicted by the evidence. JetBlue’s empiayerl,
for example, provides that “Light Duty/Transitional Duty positions are intendedteni@orary,
with a maximum duration of 90 daysafter which an Inflight Crewmember must either “return
to Full Duty statusor “be placed out on Workers’ Compensation.” (Crewmember Blue Book,
JB000481-82).And Dooleyherself testifiedhat her role as @reeter was only “transitional” for
the purposes of returning to her “regular job” and that “[m]y job wasn’t a grdetexrs a flight

attendant.”(Dooley Dep53). Rnally, when Dooley was terminated, it was by her Inflight

! The factthat Dooley sustained her disabling injury while on duty at JetiBlue

immaterial See e.g, Desmond v. Yale-New Haven Hosp, I788 F. Supp. 2d 331, 343-46.

Conn. 2010) (finding that a physician assistant who could not use her hands as a result of a fal
on her employer’s property was unable to perform the essential functions of hempasdi
therefore unable to makegpama facieshowing of disabilitydiscrimination);Morris v. Town of

Islip, No. 12CV-2984(JFB)(SIL), 2014 WL 4700227at *11 (E.D.N.Y. Sept. 22, 2014)

(rejecting a discrimination claim by a plaintiff who became disabled due to-tregab injury).



supervisor, who supervised approximately 130 employeadl ef them flight attendants.
(Lepore Aff., Ex. D, at JB0002]2epore Aff., Ex. F at9).2

Secondand in any event, even if Dooley could establish that she is “otherwise qualified,”
she fait to make out prima faciecase of discriminatiofor another reason:hEre is insufficient
evidencdor a reasonable jury to conclude that she was terminatetket crcumstances giving
rise to an inference of discriminationDavis, 804 F.3cat 235 Significantly, in arguing
otherwise, Dooleyeansheavily on the Second Circuit's summary order, contending that she has
already “demonstrated JetBlue’s discriminatotteim” under the ADA bylleging that JetBlue
deviated from its “progressive discipline policy” in terminating herthatiher injury and
terminationwere close in time(Pl. Mem.7, 11). That contention, however, rests on a gross
mischaracterization dhe Second Circuit’s ruling and a profound misunderstanding of the
relevant legal standard#\pplying the Rule 12(b)(6) standard, the Court of Appeals was
required to treat the allegations in Dooley’s Complaint as true and considered etthemthose
allegations gaveplausiblesupport to aninimalinference of discriminatorgnotivation.”
Dooley, 636 Fed. App’xat 18 (emphasis addedinternal quotation marks omitted). To survive
summary judgment, by contrast, Dooley must point to sufficient evidence to suppoddhgads
elements of her claim- including, among other things, the fifth element pfiana faciecase of

discrimination?®

2 In the alternative, Dooley appears to argue that JetBlue was required ninaadate her

disability by allowing her to perform a different job as a Greeter or otherwise. (Pl. Me3.
That is incorrect.See, e.gHernandez v. Int'l Shoppes, LL.COO F. Supp. 3d 232, 261
(E.D.N.Y. 2015). In angvent Dooley’sfailure-to-accommodate claim under the ADA was
previously dismissed and that dismissal was affirmed by the Second C8eeidooley, 636
Fed. App’xat18.

3 That Dooley reads far too much into the Second Cirauilisg is made manifest by that

Court’s observation that dismissal of Dooley’s disability discrimination claim “veay well
have been appropriate” under the law of this Circuit in April 2002&0ley, 636 Fed. App’x at



She fails to do soFirstand faemos} the evidenceloes nosubstantiate the Complaint’s
allegation— upon which the Second Circuit relied when it vacated this Court’s earlier decision
— that JetBlue deviated from its “progressive discippoécy.” For one thing, JetBlue’sim
policy provides that each step in the processasely “suggestedand ‘canbe accelerated at
any time; permits JetBlue to administer progressive guidance “as it deenmpappe under the
circumstancés and contemplates that a crew member may be “suspended without pay pending
an investigation at any timeithoutanyprevious Progressive Guidance having been taken
under these guidelines.” (Crewmember Blue Book, JB000448-51). For another, the policy
exgicitly provides that, when an Inflight Crewmemlaarcrues additional “occurrences” before
she has andpportunity to meet with [her] Inflight Supervisbthe Supervisor should skip to the
step of the policy thappliesto the total number of occurrencasthe time of the meeting.

(Inflight Supplement, JB000559). Here, although there is some dispute over whethetdDooley
Inflight Supervisomade efforts taneet withDooleyabout her dependability recoedrlier(see

Pl. 56.1 Resp. 110; Def. 56.1,  86), there is no disputehth&ipervisorcontacted her for the
first timeon July 25, 2013 (one week before Dooley’s suspension), at which point Dooley had
already accumulated six UNA— the requisite number for a suspension under the terms of
JetBlue’s own policy. Accordingly, the evidence does not actually show tBaidekeviated

from its policies or practiceas to DooleySee, e.gMitchell v.N. Westchester Hospl71 F.

Supp. 2d 274, 280 (S.D.N.Y. 2001) (finding that wheeedefendant employer hadoolicy of

progressive discipline but explicitly reservigk right to bypastheprogressive discipline steps,

22 n.1. If Dooley'sallegatons were insufficient under the preexisting Rule 12(b)(6) standard, it
follows thatshe would require additional evidence to support those allegations to survive the
Rule 56 standard.



its failure to exhaust all progressive disciplinary steps before suspension veagleate of a
pretext for discrimination*

Beyond that, Dooley continues to rely on the alleged proximity between her injury and
termination. But temporalproximity alones rarely enough to establish an inferente
discrimination see, e.g.Washington v. Garage Mgmt. Corplo. 11CV-3420 (CM), 2014 WL
2989947, at *9 (S.D.N.Y. July 1, 2014) (“[O]nlystrongtemporal correlation, standing alone,
can sustain an inferenoédiscrimination” (citing cases))and — despite Dooley’s suggestions
to the contrary (Pl. Mem. 11— the Second Circutid not hold otherwise on appesée
Dooley, 636 Fed. App’x, at 2tholding that temporal proximityyhen coupled witiDooley’s
allegationthat JetBluéhaddeviated from itstandardlisciplinary policy, was sufficient to
survive a motion to dismiss). Moreover, Dooley’s suspension occappaoximatelytwo
months after her injury, and her termination occurred almost ona laall months thereafter
(Olsen Aff., Ex. 53; Olsen Aff., Ex. §6 Giventhe absence of evidence that JetBlue deviated
from its standard disciplinary procedures, let alone did so on accoDobtey’s disability,
those gaps in time are naifficiently short to infer causation or discriminatory inte8ee, e.g.
Garrett v. Garden City Hotel, IncNo. 05CV-0962(JFB), 2007 WL 1174891, at *21 (S.D.N.Y.
Apr. 19, 2007) ([D]istrict courts in this Circuit have consistently held that a passage of more
than two months between the protected activity and the adverse employment actioot does

allow for an inference of causatior(¢ollecting case$)

4 Nor does Dooley point tany admissiblevidence that sheas treated differently from

other, non-disabled employeeShe identifies several alleged “comparators,” but her evidence
that they were treated differently is rank hears@l. Nlem. 23-24; Olsen Aff., Ex. 17, at 212-
15). And in any evenghe alleges that they were treated differently than she on the basis of
gender, not disability.

10



Finally, Dooley points tavhat she characterizes as “a plethora of adverspatedtly
unfair actions” —particularly,the timing and basis of her remowal a Greeter as
circumstantial evidence ofstiriminatory motive and pretex(Pl. Mem. 12-16). Even assuming
arguendathat JetBlue treated Dooley unfairly in removing her from the Greeter position,
however, that is not enough to establish that her termination occumddr‘circumstances
giving rise to an inference of discriminationDavis, 804 F.3cat 235. Dooley’s sulgctive and
conclusory assertions aside, there is nothing in the record that even plausikstsuggalone
proves, that such treatment was connected to Dooley’s disalSkty, e.g Mohawk v. William
Floyd Sch. Dist.13-CV-2518 (JS) (GRB), 2014 WL 838162, at *3 (E.D.N.Y. Mar. 3, 2014)
(dismissing a claim where the plaintiff “fail[ed] to allege any facts, besidesamssubjective
belief, that plausibly suggest that . . . [his] termination [was] in any way cteth® higace,
color, or national ngin”); Brodt v. City of N.Y .4 F. Supp. 3d 562, 568 (S.D.N.Y. 2014) (“[A]
plaintiff's feelings and perceptions of being discriminated against arevid#nce of
discrimination.” (inernal quotation marks omittedyee also, e.gGottlieb v.Cty. of Orange 84
F.3d 511, 518 (2d Cir. 1996) (noting that the non-moving party “cannot defeat” a summary
judgment motion “by relying on the allegations in [its] pleading or on conclusognstats”
(citation omitteq).

Third, and relatedly, even if Dooley could establighriana faciecase of discrimination,
her claim would fail at the thirMcDonnell Douglastage becausketBlue proffers legitimate,
nondiscriminatory reason for her terminationnamely, the six UNAs thahe accumulated
before her injury — and there is insufficient evidence to support a finding thaidstBlason
was pretextuaand that Dooley’s disability was the real reason for her termination. Notably,

Dooley does not dispute that JetBlue correctly attributed five UNAs to her. Ang stigldoes

11



contest the accuracy and fairness of one UNAor her absence on December 10, 2012,
allegedly to attend to her responsibilities as the executor of her mathtate— she does not
dispute that she failed to provide the documentation to support that absence that hesosupervi
had demanded. (Olsen Aff., Ex. 58, at JBOOQ0O&Biven thatit is not the prerogative of this
Court to second guess the wisdom or fairnesswfJetBlueresponded to Dooley'absences-
unless there is evidence that JetBlue’s response was motivated by digtoignintent, which
there is not.Seg e.g, Hernandez100 F. Supp. 3d at 263 (observing that “Federal courts . . .
may not sit as super personnel departments, asgeélse merits— or even the rationality —ef
employers’non-discriminatory business decisiomasid that “[e]mployers are free to terminate
employees for subjective business judgments so long as their actions are nairtaken f
discriminatory reasoriginternal quotation marks and citations omitted) (collecting cases)
Ultimately, that ighefatal flaw in Dooley’s case: Although she cites various ways in
which JetBlue allegedly treated her unfaifiyp( its failure to follow its progresse
disciplinary policy, to its conduct in removing her from the position of Greeter, t@thegcof
her absences, to the handling of her appeal after her termination), there isegbsoletiidence
thatany ofthis treatment was motivated by prohibited discriminatasrequired to carry her
burden at the thirtcDonnell Douglastage. Sege.g, Hernandez100 F. Supp. 3d at 26&e
also, e.g.Grant v. Cornell Uniy,.87 F. Supp. 2d 153, 160 (N.D.N.Y. 20@0Nhen pared with
evidence of an impermissible motivation . . . [evidence of deviation from normal presgdur
might support or reinforce an inference of discrimination. Without evidence of disatary

animus, however, such evidence cannot support civil rigtisity.” ).
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CONCLUSION

In sum, although thallegationsin Dooley’s Complaint, taken as true, may have been
enough td'give plausible support to minimal inference” of discriminatiomn appealthe
evidencen the record, even construed in Dooley’s favor, is not enough for her to establish a
prima faciecase of discrimination, let alone to establish that JetBlue actually discriminated
against her on the basis of her disability. Accordingly, and for the reasomnksatiate,
JetBlue’s motion for summajydgment is GRANTEDand Dooley’s sole remaining claim is
DISMISSED The Clerk of Court is directed to termin@ecket No. 48, to enter judgment for
JetBlue, and talose thiscase

SO ORDERED.
Date August 28, 2017 d& £ %r/;

New York, New York LﬂESSE M-FURMAN

nited States District Judge
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