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PAUL A. ENGELMAYER, District Judge:

This lawsuit is a breach-of-guaranty action brought by a landlord. Plaintiff Thor 725 8th
Avenue LLC (“Thor”) sues Shanthioa Goonetilleke, a/k/a Martin Goonetilleke (“Martin”), and
his wife Marie Goonetilleke (“Marie”). Thor claims that its tenant on a commercial real-estate
lease, a corporate entity owned by Martin that operated an adult-video store, defaulted and that
Thor thereafter properly terminated the lease, triggering a contractual guaranty signed by the
Goonetillekes. Thor claims that the Goonetillekes owe it more than $2 million in past-due rent,
conditional rent reductions, and real-estate taxes. The Goonetillekes deny liability.

The parties, following discovery, now move for summary judgment. For the reasons that

follow, the Court grants Thor’s motion and denies the Goonetillekes’ cross-motion.
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Background?

A. The Parties

Thor, alimited liability companywholly owned bycitizens of New York, ownsthe
building at725 8thAvenue, New YorkNY (the“Premises”)which was purchased from the
prior landlord 725 8th Avenue Realty, LLON September 25, 2013oint 56.1  1lid. atEx. 9.
The tenant under the commercial lease at iéhiee’Lease”)s DVD Depot Inc. (“‘DVD”),

which is wholly owned by Martinld. atEx. 1 (Lease”). The Goonetillekes, who are husband

1 The Court’s account of the facts is derived from the parties’ ssimisin support of and in
opposition to the instant motions, including the parties’ Joint B@l& Statement of Undisputed
Facts (Dkt. 65) (“Jmt 56.1"), and the exhibits attached thereto; the Declarations epldds
Matalon (Dkt. 68) (“Matalon Decl.”) and Allen Mukaida (Dkt. 69) (“MukaiDacl.”) in support
of Thor’s motion for summary judgment, and the exhibits agddhereto; Thor's Rule 56.1
Statement (Dkt. 71) (“Thor 56.1"); the Declarations of ThomasHaiff (Dkt. 75) (“Hoffman
Decl.”), Joel Levy (Dkt. 76) (“Levy Decl.”), Martin GoonetillekBkt. 77) (“Martin Decl.”), and
Arleen Rodriguez (Dkt. 78) (“Rodriguez Decl.”), in support dietelants’ motion for summary
judgment, and the exhibits attached thereto; defendants’ Rule 56.1 Sta{&kt. 80) (“Defs.
56.1"); defendants’ Response to Thor’'s Rule 56.1 Statement (Dkt. 82fs(“Resp. 56.1"); the
Declaration of Joseph L. Matalon (DiB6) (“Matalon Reply Decl.”), in further support of Thor’s
motion for summary judgment, and the exhibits attached thérkto’s response to defendants’
Rule 56.1 Statement (Dkt. 87) (“Thor Resp. 56.1”); and the Declaratioharhds Hoffman
(Dkt. 90) (“Hoffman Reply Decl.”) in further support of defendantstion for summary
judgment, and the exhibits attached thereto.

Citations to a party’s Rule 56.1 Statement incorporate by refereacmtuments cited
therein. Where facts stated in a party’s Rafiel Statement are supported by testimonial or
documentary evidence, and denied by a conclusory statementdithéngarty without citation
to conflicting testimonial or documentary evidence, the Ciinats such facts to be tru&ee
S.D.N.Y. Local Rule 56.1(c) ("Each numbered paragraph in the statefeaterial facts set
forth in the statement required to be served by the moving party vdkémed to be admitted
for purposes of the motion unless specifically controverted loyraspondingly numbered
paragraph in the statement required to be served by the opposing)piartat’56.1(d) (“Each
statement by the movant or opponent . . . controverting any statefmaaterial fact[] must be
followed by citation to evidence which would be admissible, s¢t s required by Fed. R. Civ.
P. 56(c).”).

2 SeeDkt. 18 (Affidavit of Joseph L. Matalon, listing the citizenshiprtior's members).
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and wife,and Extraordinary DVD Inq*EDVD”) , a company owned by Martiare guarantors
of the Leaseld. at Ex. 2 (“Guaranty”).

B. Overview of Relevant Agreementsnd Timeline

This case involvethree sets ohigreementsprimarily executed amorite prior landlorg
DVD, and defendantsTo guide the readen following the intricatdactual history that follows,
the Court begins with a brief overview,

The firstseriesof agreements, executed in late 2003 and early 2004, aredlse and
Guaranty Theseset out the original terms of DVD'’s leasehold éimel Goonetilleks’ guarantee
of the tenant’s rertb the prior landlord. After DVD defaulted on rent in 2009, the pandlord
sued the Goonetillekeas DVD’s guarantors, and DVD. That dispute was resdiwenlighthe
second series of agreements stipulation of settlement (“Stipulation8nd an addendum to the
stipulation (“Addendum™—which formally terminated the Lease, tkept its substantiveerms
and the Guaranty in placBVD continuedto leasethe Premises. The final series of agreements
were executeth 2013before Thor purchadghe Premises from the prior landlor@hey
includethe Tenant Estoppel Certificate (“TEC”), the Guarantors’ Ciedtion (“GC”), and the
Amendment t@Dccupancy Agreement (the “Amendment”). These agreersentait the terms
governingDVD’s occupancy of the Premiseand,with minor modifications, left in place the
terms ofthe Lease, the Stipulation, arfetAddendum (collectively, the “Occupancy
Agreement”) Critically importanthere, the Goonetillekes remained liable as guarantors,
although, under the Amendment, yheere to be released from thearantee if DVD timeky-
andin compliane with the Occupary Agreement-vacatedhe Premises pursuant either to a

notice of termination by the landlord or its own notice to vacate.



Soon dter Thor purchased the PremisesSeptember 201DVD defaulted agaim
November 2013 Followingthis default and DVD’sepeatedailure topay Thorthe growing
amount of backent due, Thor served a terration noticeon DVD, which notified DVD that its
occupancy waterminated effectivday 7, 2014. D\D, however, did not vacate thegpises
on that date. InsteaB@VD, purporting to acpursuant to th®ccupancy Agreemendjsregarded
the termination notice and gave Thor a notice of its intent to asttinghat it would vacate
the Premises oruly 7, 2014.However,DVD did not meet that selmposed deadlinesither
DVD remained in occupancy until July 14, 20a4d, upon leaving, left the premiseother
than the “broom clean” condition required under the Lease.

In pursuing summary judgment, Thaontends thatbased oVD’s default,it had the
right to issue a termination notice to DVEhat the notice was properly served, and INAD
failed bothto meet the deadline to vacate @andeave the Premises lieasecompliant condition.
These lapseshor arguedriggered the Goonetillekes’ liabilitynadler the Guaranfyand obliged
the Goonetillekeso pay Thor not only DVD’sinpaidrent, but alspin light of DVD’s breaches,
to coverfive years(dating back to 2009)f conditionalreductions irentand realestate taxes
that DVD had receivedThe sare result holdsThor argues, even if DVD’s deadline to vacate
were the later one set DVD’s notice to vacatbecaus®VD alsomissed that deadline.

The Goonetillekes counter that Thor’s termination notice teelsnicallydefective and
thusvoid andthatDVD’s noticetherefore set the deadline to vacafend, the Goonetillekes
argue, althougbVD failed to timely vacate the Premises easnmeasurednder that notice-
andalthough DVDIeft the Premises inrmoncompiant condition—DVD came sufficierly close

to meeting those contractuditiesas toexcuse itguarantorgrom liability under the Guaranty.



Alternatively, the Goonetillekes argue that holding them to theadtyahere would work a
legally impermissible “forfeiture.”

The Court turns firsto the parties’ history and tlelevant agreements.

C. Factual Background
1. The first series of agreements
I. The Lease

On January 14, 2004, DVD entered itite Lease fothe PremisesThe Lease, which
has a 15/ear term, became effective on Marci2Q04, andvas toexpire February 28, 2019,
unless earlier terminated.easeArt. 3; see alsaJoint 56.1 § 5 The Leasevas:

a net lease; accordingly, it is the purpose and intent of Lahdia{DVD] that the

Rent shall be absolutely net to Landlord, so that this Lease yshl] net to

Landlord the Rent specified in Article 4 hereof in each year during dasé Term,

and that all costs and expenses of every nature and descriptiongrétathe

Demised Premises or [DVD’g)ise thereof which may arise or become due during

the term of the Lease Term shall be paidibyD].
Id. Art. 5.A. DVD’s monthly rent began at $40,0@0¢ Leaséncludeda rent schedulayith the
rentdue by DVDto increase amually. Id. Art. 4.A. DVD also was responsible for “100% of all
real estate taxes.ld. Art. 6.A.

The Lease statatiat the rent must be paid “without any-eétor deduction
whatsoever.”ld. Art. 4.B. Under the Lease, if DVD failed to pay rentaatditional rent when
due, and the failure continued for five days, this constituted an “Ev&wfault.” Id. Art.

18.A.1-2.3 The Lease provided that, upon an Event of Deféht)Jandlord

shall have the right to giy®VD] a five (5) day notice of &ndlord’s termination
of this Lease; and upon the fifth (5th) day net succeeding the git/sgch notice,

3 Under the Lease, if DVD failed to pay rent, a 5% late chargieeshmount overdue would
“become immediately due and payable and shall be deemed additidrienemder.” Lease
Art. 4.C. Rent arrears and additional rent bore an interest rate6fpgramonth. Id.



this Lease and thestate hereby granted shall expire and terminate on such date as
fully and completely and with the same effect as if such date thie date herein

fixed for the expiration of the Lease Term . . . andsuch datgDVD] shall quit

and peacefully surrender tBemisedPremises back to Landlord.

Id. Art. 18.B. Further,the landlordin light of an Event of Defaudind prior to serving a
lease termination notic@ad

the right to give[DVD] a five (5) day notice terminatinfpVD’s] right of

possession of the Demised Premises; and upon the fiffdéy next succeeding

the giving of such noticdDVD’s] right of possession of the Demised Premises

will, without any further notice or action by Landlord, end and termireatd;on

such dat¢DVD] shall quit and peacefully surrender the Demised Premises back to

Landlord.

Id. Art. 18.C.

Under the Lease, amptice orcommunication between the parties, including the
five-day notice of terminatigrwas to be in writing; itould be sent by certified mail, return
receipt requestd or by overnight courierld. Art. 30. Theaddressdentifiedfor DVD under the
Lease wa 278 McCloud Drive, Fort Lee, New Jergdye “Fort Lee address”)ld. at 1;see also
Joint 56.1  17. DVD and the landlord could change their notice addrbgsgisitig notice of
such change to the other party by notice given” in the aforemedititaacribedmanne. 1d. Art.
30.

Further,the Lease providedju] pon the expiration or prior termination of the Lease
Term,[DVD] shall vacate and surrender the Demised Premises to Landlord vagdmmbam
clean and in good order and repair, ordinary wear and tear excefitedrt. 7.D; see also id.
Art. 29.A (“Tenant shall surrender the Demisted Premises to Landlord uponptinatiex or
sooner termination of this Lease, vacant and broom clean and istahieaondition as same

had been upon the execution and delivery hereof, reasonable wear anadtépaed). The

Lease als@rovidedthat:



No expiration or termination dhis Lease . . . shall relieve Tenant of any of its
liabilities and obligations hereunder, including without limitatibe tiability for
Rent and additional rent for tlemtirestated term of this Lease, all of which shall
survive such expiration, termination, repossession andiettieg of any of the
Demised Premises.

Id. Art. 18.E. Finally, theLeaseprovidedthat,“[ slimultaneously upon execution of this
Lease€, defendants and EDVD would execute a “joint and several ‘good guy’rgydra
id. Art. 41, which the Coumow describes
il. The Guaranty
On December 22, 2003, the Goonetillekes executed the @yakdnderit, the
guarantorsthe GoonetillekeandMartin, aspresident oEDVD):

jointly and severally uncoriibnally guarantee[] to Landlord . . the full and
prompt payment of all amounts payable by [DVD] and the &t timely
performance and observance of all the covenants, terms, conditions e agis
therein provided to be performed and observed by [DVD] under the badshe
unamortized balance of the real estate brokerage commission paidniojotch
upon execution of the Lease, as amortized on a straight linedvasishe entire
term of the Lease

Guaranty at 1 Theguarantors’ liability would be limiteds follows, howeveif certain
conditions were met:

[1]f [DVD] elects to vacate the Demis@demises and deliver possession thereof to
Landlord in vacant, broom clean condition prior to the expirationafdtes Lease
and in accordanceith all other terrs and conditions ahe Leasequch date of
vacatur shall éreafter be referred to as the “Actual Vacate Dateid provided
that[DVD] and Guarantor furnishes Landlord with not less than six (6) months but
not more than one (1) years prior written noticEDdfD’s] intendedActual Vacate
Date (the “Noticed Vacate Date”), then Guararitbability shall be limited to the
following: (i) the unamortized balance of the real estate bagjeecommission paid
by Landlord upon execution of the Leasamortized on a straight lin®asis over
the entire term of the Lease, and (ii) all liability that shall haweusd up to and
including the Actual Vacate Date. It being the express intentioregddrties that
this Guaranty shall terminate on the Actual Vacate Date with respat liability

of [DVD] which shall accrue after the Actual Vacate Date.



Id. But, the Guaranty stated,DVD failed to provide the landlordith notice of the Noticed
Vacate Date or failed to vacate the Premises in accordance witloticed\Vacate Date

(i) this Guaranty shall remain in full force and effect through thewhteh is six

(6) months after the Actual Vacate Date; and (ii) rent shall acand [the

Goonetillekes] shall guaranty [DVD’s] payment of additionalt ie arate equal to
two (2) times the highest rent provided for in the Lease.

2. The second series of agreements
I. The Stipulation

In 2009 the prior landlordnitiateda landlordtenantawsuitagainst DVDandthe
Goonetillekeqthe latter in their capacities aguarantory in New York CityCivil Court* In
July 2009, lhe partiesesolved tatdisputeby enteringa stipulation of settlement and exeogti
an addendum. it 56.1, Ex. 3 (“Stipulation”)id. at Ex.4 (“Addendum”).

Under the Stipulation, the parties agreed WD was “in sole possession of the
Premises.” Stipulation 4. Further

The Lease and tenancy are terminagtdtective immediately. [DVD] and [the

Goonetillekes] however shall continue to be responsible as pdretise and

Guaranty to theprior landlord]for the payments required therein, as modified by

the Addendum to this stipulation.
Stipulation{ 6, see also id 9° DVD continued to occupy the Premismsbject tahe Lease’s

terms as incorporated by the Stipulation and sulij@chodifications in the AddendunThe

Stipulation als@rovided that:

4The case wa®25 8th Avenue Realty LLC v. DVD Depot Jh&T Index No. 076843/2009.
SeeStipulation;infra TEC § 14.

5 Specifically, the Stipulation stated that DVD and the guararibrall comply with all
obligations of the Leas&§uaranty and Tenancy, except as otherwise provided in this Stipulation
and any Addendum or separate written agreement incorporated he®autation ¥ 9.
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In the event of a default under this Stipulation, the Addendum dethes
of the Lease by any of the Respondents [DVD and the Goonetillekedjprior
landlord] may accelerate issuze and execution of the warrant upon five (5) days
written notice sent to the Respondents’ attorney by Certifiedi (with or without
a Return Receipt Requested), Federal Express, USPS Express Ma#senger.
Notice shall be effective as follows: d¢imethird business day if sent by Certified
Mail; on the next business daytbe third business day if sent by Federal Express,
USPS Express Mail; and on the same business day if sent by g@ssen

* * *

In the event of a default under this Station by any of the Respondents

the [prior landlord] shall be entitled, in addition to any other edies, to a
judgment jointly and severally against DVD DEPOT INC., SHANTHIOA
GOONETILLEKE a/k/a MARTIN GOONETILLEKE, MARIE
GOONETILLEKE and EXTRAORDINARYDVD INC. for rert and additional
rent due under the Lease, this stipulation and the separate agreeogurated
herein and for [the prior landlord’s}torney§] fees incurred in this proceeding.

. This Court [New York Civil Court] shall retain jurisdiction énforce the
terms of this Stipulation.

Id. 1 7,10 (capitalization in original) Finally, the Stipulatiorstatedthat DVD and the
Goonetillekes:
agree and acknowledge thafIME IS OF THE ESSENCE for [DVD and the
Goonetillekes] to comply with all the terms and conditions ofdtigilation within
five (5) business days of tligic] any date for performance by [DVD] except that
there is no such five (5) business day grace pericahfpmonetary payment which
is due or for the date of [DVD] to vacate.
Id. { 13(capitalization and emphasis in original)
il. The Addendum
As for the Addendumit wassigned by the prior landitd; Martin, in his capacity as
president of DVD; and th&oonetillekesin their capaties as guarantors of the Lease(1)t

reiteratedhatthe Goonetillekebadagreed to th&uaranty an@2) reduced DVD’s annual rent.

SeeAddendunt] 2. Significantly herepypon an Event of Defauttthe rent and taxes weto be

6 The Addendum extended the period of failure toteaesult inan Event of Defaultrom five
days in the Lease to 15 days. Addendum { 4.
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reveredto those set under the Lease.(the reduceanonthlyrent under the Addenduwould
not apply, and also significant;a sum equalo the difference between the original rent and
taxes set forth in the Lease. shall become immediately due and payablé. § 2.C.

As to the Guarantoyshe Addendum provided:

In the event Guarantors give notice under the Limited Guarantiofieed Vacate

Date then in such event a sum equal to the difference betweearignal rent

schedule and taxes set forth in the Lease, without regard to the withificatozh

of same, from and after May 1, 2009 shall become immediately dueagadl@.

Id. 7.

The Addendum alsprovided that théandlord, by entering into th agreement, did not
“waive or forgive any other condition with respect to the Léase. | 9. Finally, the Addendum
providedthat:

Except as expressly modified or amended by the latipp and this
Addendum, [DVD]and the Guarantors shall be bounydand obligated to perform
all of the terms, covenants and conditions of the Lease and tharBuand all
references to the Lease in any future correspondence or noticbesdaemed to
refer to the Lease as modified by this Agreement.

All understamlings and agreements heretofore had between the parties are
merged into the stipulation and this Addendum, which alone fully and etehpl
expresses the agreement of the parties, no party relying upon amyestate
representation not embodied in theake, the stipulation or this Addendum. The
stipulation, Lease and/or this Addendum shall not be modified in apyexeept
by a writing sioscribed by the Landlord and [DVDWhich the Guarantors will be
bound by whether or not the Guarantors execute \sutihg.

Id. 17 1+12.

3. Thor’ s purchaseof the Premises and the third series of agreements

On September 25, 2013, Thor bought the Premises from the priorrhnBlefore
Thor’s purchaseDVD andthe Goonetillekegxecuted a number of documents, includimg

Tenant Estoppel Certificate, Joint 56.1, EX*HEC”); the Guarantors’ Certification attached to

Tenant Estoppel Certificate of DVD Depot Ind.,atEx. 6 (“GC”); and the Amendment to
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Occupancy Agreement. atEx. 7 (“*Amendment”) Collectively, these reaffirmed that the
Goonetillekesdutiesto the prior landlord in their capacity as guaranteosild henceforth be
owed to Thor, while modifying discrete terms.
i. The TEC
TheTEC, executedy Martinas gesident of DVD acknowledgedhatthe Lease, the
Stipulation, and the Addendum togetlieollectively, the Occupancy Agreementfprmed
DVD'’s “entire agreement between the parties as to the PremiSEL'Y 1. It provided tha(1)
theprior landlord was not holding any security depbsim DVD becausdt had appliedhe
security deposit on amats DVD owael the prior landlordinderthe Leasgand(2) DVD had no
right to terminate the Leasdd. 1 16-11.
i. The GC
The GC, executed by ti@oonetillekesn their capacities as guarantors, statedttiat
Guaranty “is in full force and effect and has not been amended oriesbeiicept as set forth in
[the] Amendment to Occupancy Agreemént.
ii. The Amendment
TheAmendment to Occupancygfeement (the “Amendmentiyas executed bRVD,
the prior landlord, and Thorlt provided hat the Lease, Stipulation, and Addendum collectively
constitutedhe” Occupancy Agreemefitwhich “represents the entire agreement between the
parties as to the Bmises” except as modified by the Amendmitsetif. Amendment at 1The
Amendmentecognizedhatthe Lease had bed¢erminated pursuant to the Stipulation, that
DVD “remains in possession of the Premises pursuant to the Occupgresmnfent.”Id. The
Amendmenimodified the notice required for DVD to vacate the premisdsd@thereby release

the Guarantors from liability:
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The notice by [DVD] to vacate the Premises and deliver possebsi@ot as set

forth in lines 7 and 8 of the second paragraph of the Guaranty shall be antended t
require not less than one (1) month but no more than six (6) months pttenw
notice. In the everlDVD] timely vacates and surrenders the Premises pursuant to
said notice and the Guaranty, the Guarantors will e&aseld from said liabilities
under the Guaranty.

Id. § 3.
Finally, he Amendmenprovided that
[The prior landlordlhas not, as of the date hereof, entered a judgment against the
Guarantors[The prior landlordland[Thor] shall not enter a judgment or seek any
liability against Shanthioa Goonetilleke, Marie Goonetilleirel Extraordinary
DVD, Inc., or either of them, unlegshe prior landlord] [Thor] or [DVD]
terminates the Occupancy Agreement pursuant to the termesftardfDVD] does
not actually, voluntarily and timely vacate the Premises, witlegacution of a
warrant or use of selielp, and otherwise in accordance with the Occupancy
Agreement.

Id. 7 4.

4, DVD'’s defaults and Thor’s subsequentnotices ofdefault and
termination

Although required to pay the November 20@8nhly rent($39,392.80py November
16, 2013, DVD did nopay that rent.Thistriggeredan Event of Default. Joint 56.1 § 3d; at
Ex. 18 From that point forward, although DVD made occasional paymentxdgwent, itsent
arrears gradually grew, to the point where, as of May 7, 2014 wheade its last payment, it
owed $822,051.19n back rent.Id. at Ex. 187 From that point forwardDVD's back rent grew
by $39,392.80 per month through July 14, 2014, wb¥D's total rentduereached

$403,836.79.Seed. 1 101.

" The total rent arrears represents the sum of the amount DVDiowadtdue rent to the prior
landlord as of September 18, 2013 ($189,479.99}temdmount DVD owed in padue rent to
Thor as of May 7, 2014 ($135,571.20). Joint 56.1 § DAt Ex. 18.
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OnJanuary 31, 2014, Thor served a default notice, stating that DVD $58:7%.60
(the “First Default Notic®). Id. at Ex. 8. The First Default Noticaent by certified mail to
DVD at the Fort Lee addrefisted in the Leasestatel that:

[1]f such default is not cured on or beféwebruary 18, 2014 which date is at least

fifteen (15) days from the date this notice shia# deemed to have been given,

[Thor] will seek all applicable remedies available under the é,easluding the

right to reenter the Premises and declare the Lease, and the tenancy thereb

created, terminated, and remove all persons and property frdamegheses, with

or without the process of any court, and sucknty shall not relieve [DVD] or

any guarantor of the Lease for all liability thereunder, all agighed undeArticle

18 of the Lease.

Id. (emphasis in original)The First Default Notice furthestated thatArticle 26 of the Lease
provides for payment of reasonable attorney’s fees if Landloetdjisred to retain the services
of an attorney in connection with Tenant’'s default. Notice is hagelen that [Thorjntends to
enforce the provisions of the Leased. (emphasis in original).

On April 4, 2014, Thor served a second default noticaotified DVD that it now owed
$132,571.20Joint 56.1EX. 9 (the “Second Default Notice;'id. 63 The Second Dault
Notice was sent to the Premisesa hand delivery, certified mail with return receipt requested,
andFederal Expressld. atEx. 9. The notice also stated that:

If [DVD] shall fail to timely pay the foregoing amount in full, an “Exef Default”

under the document titled “Triple Net Lease” shall be deemed to danared.

Pursuant to Section 18(B) thereprhor] shall then be entitled to terminate your
occupancy on 5 days’ notice. [Thor] intends to do so.

Finally, onApril 24, 2014, Thosent a notice of termination (the “Termination Notice”).
Joint 56.1Ex. 10. This notice also was sent to the PremiseBand delivery, certified mail
with return receipt requested, aRdderal Expressid.  68. The Termination Notice stated:

PLEASE TAKE NOTICE that[DVD] has failed to cure the defaults set
forth in the Notice of Default dated April 4, 2014.

13



PLEASE TAKE FURTHER NOTICE that an “Event of Default” under
the document titled “Triple Net Lease” has occurred. Pursuantctio86.8(B)
thereof,[Thor] is entitled to terminate your occupancy on 5 days’ notice.

PLEASE TAKE FURTHER NOTICE that [Thor] hereby elects to
terminate pur occupancy effective 11:59 p.m. on May 7, 2014, which date and
time is more than 5 days from the date you have received this Ndftipeu have
not voluntarily vacated|[Thor] intends to reenter the premises at any time
thereafter.

Id. atEx. 10, at 1-Zcapitalization and emphasis in original)

5. DVD’s vacatenotice anddeparture

On May 8, 2014DVD faxeda letter to Joseph Lee Matalon, a vice president of Thor
(also Thor'scounsel. Joint 56.1, Ex. 11 This letter described itself 8/D’s noticeto vacate
It stated:

In accordance witfthe] Occupancy Agreement dated Septembé&r @13
with regard to the above entitled premises this is to serve iag tlwdt the tenant
will vacate the aboventitled premisdg [T]his is to serve as notice tithe tenant
will vacate the above premises on July 2014 (60 days from the date hereof)[.]

We require said time to clean out the store and relocate therfyrégrated
in said store.

On July 15, 2014, Martin hardkelivered a letter to a security guard at Thor's offices; the
letter included keys to the Premiseint 56.1Ex. 12; id. §81. The letter, dated July 9, 2014
and signed by Martin, stated:
In accordance with prior correspondent and notice this is to ackdge/and
confirm that the above tenant has vacated the above store andediefessession
of same tahe Landlord on July 7[,] 2014.
We have requested information as to whom to deliver the keys tb

someone wilpick them up but have received no response][.] ¢édrdingly we are
delivering all keys with this letter.

14



In addition pursuant to the stipulation previously executed it is understo
that as a result of this vacation and surrender of the premisasaptito our notice
that the Guarantors will be released from said liabilities uthseeGuaranty.

Id. at Ex. 12.

Althoudh the July 9, 2014 letteepresentethat DVD haddelivered possession of the
Premises on July 7, 2014, the paragseethat DVD “physically occupied the Premises through
July 14, 2014.”1d. 1 90.

WhenDVD vacated the building, it left the following items at the Premisies orl10
television screens, a refrigerator, metal shelving fixturegjteiunits of D\D players, and
boxes of merchandised. § 91; see also idat Exs.13-14 (photoof Premises Thorretained
anoutside contractor, Manhattan CG, to remove items that had been tee Premises, and
pad $10,778.63 for the light demttin and removal of items that were left at the Premites.
at Ex. 17;id. 1 96.

D. Procedural History

On July2, 2014, Thor filed this actioagainst the Goonetillekdsr breach of guaranty
and costs of enforcement. Dkt. 2 (“Compl.Thor seeks taecover$2,067,288.99pursuant to
the Goontill&es’ guaranty oDVD’s obligations undethe lease.d. § 2 Joint 56.1 § 115.This
sumrepresentshe total ofthree items, the quantification of each of which the parties agree t
These are:

Rent arrears As of July 14, 2014, DVD owed rent arrears totaling $403,836.79;

Recoupment of rent reductioBetween May 2009 and July 2014, the rent reduction
which DVD hadgained under th2009 Addendum had reducedtidéal rentby $778,757.45;

and
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Recoupment of reastate tax payment8etween May 2009 and July 2014, the
realestate tax reduction which DVD had gained under the 2009 Addendum had redtictd it
taxes by$884,694.75.d. 19 101, 106, 113

OnJune 12, 2015pllowing discovery Thor movel for summary judgment on its breach
of guaranty claim, Dkt. 67, and filed a supporting memorandulagfDkt. 70 (“Thor Br.”).
OnJune 26, 2018he Goonetillekesnoved for summary judgmeridkt. 74, and filed a
memorandum of lawsupportingheir motionand opposing hor’s, Dkt. 81 (“Defs. Br.”). On
July 24, 2015, Thor filed memorandum in furtheupport of its motiomnd in opposition to
defendants’ Dkt. 85 (“ThorReplyBr.”). On August 7, 2018he Goonetillekefiled areply.

Dkt. 93 (“Defs. Rely Br.”). On September 2, 2015, the Court heard argun{ént.”).
Il. Discussion

A. Legal StandardsApplicable to Summary Judgment Motions

To prevail on a motion for summary judgment, the movant mbsiwg that there is no
genuine dispute as to any material fact and the movant is entijledbroent as a matter of
law.” Fed. R. Civ. P. 56(a)The movant bears the burden of demonstrating the absence of a
guestion of material facin making this determation, the Court must view all facts “in the
light most favorable” to the nemoving party. Holcomb v. lona Col).521 F.3d 130, 132 (2d
Cir. 2008);see also Celotex Corp. v. Catret/7 U.S. 317, 323 (1986).

To survive a summary judgment motion, the @gpg party must establish a genuine

issue of fact by “citing to particular parts of materials inrdmord.” Fed. R. Civ. P. 56(c)(1)(A);

8 The Goonetillekes’ opening brief did not concede that the danaagek2,067,288.99; they
argued that Thor had not given them credit for the $131,246.02tyateposit that the prior
landlord held. Defs. Br. 30. That argument, however, proved incopeszuse that security
deposit had earlier been applied to DVD’s previous rent arr&esTEC § 10. Thus, the
Goonetillekes, if found liable on the Guaranty, owe Thor $2,067,288.9
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see also Wright v. Goor®54 F.3d 255, 266 (2d Cir. 2009A party may not rely on mere
speculation or conjectaras to the true nature of the facts to overcome a motion for symma
judgment.” Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omitte@nly disputes
over “facts that might affect the outcome of the suit under thergionelaw” will precude a
grant of summary judgmenfnderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1986)n
determining whether there are genuine issues of materiattiadfourt is “required to resolve
all ambiguities and draw all permissible factual inferencdaviar of the party against whom
summary judgment is soughtJohnson v. Killian680 F.3d 234, 236 (2d Cir. 2012) (citing
Terry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)).

B. Analysis of Thor’s Claim for Breach of Guaranty

In pursuingsummaryjudgment Thor argues thatndisputed facts establistbreach of
guaranty That isbecause the Goonetillekes were bound by the Guaranty, DVD owe Tho
debt(more than $2 million in pastue rent, rent reductions, and reatate taxeg)overed by the
Guaranty, and DVD did not vacate the premises in a manner thaecetbasgueantors from
liability under Paragraphs 3 addf the Amendment.

The Goonetillekeslo ot disputethat theywere bound byhe Quaranty. But, they argue,
they do nbowe Thor under it for two reasonsFirst, they argue, DVOimely and properly
vacated the Premisesonsistent with Paragraphs 3 and 4 of the Amendment, and therefore did
not triggerliability underthe Guaranty. Thus,although DVDhas a debt tdhor, the
Gometillekes do not This argument is largely based on the claim Tadr's notice of
termination was defective and void, such that the deadliri@\f@r to vacat wasset notby that
notice butby DVD’s later notice to vacateAnd, the Goonetillekes argy although DVD

vacated the premises after the deadline set in its notiGe&terand not in “broom clean”
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condition as required, it came clamgoughto complying with those requirements that it ought
not trigger the GuarantySecondthey argue, th&2 million-plusin damageshatThor pursues,
which includes five years of conditional remtd taxreductions voideas aresultof DVD’s
breacles is an impermissible “forfeitufewhich shouldnot be enforced. The Court reviews
these claims in order.

Under New York law, “[a] guaranty must be construed in theteit manner.”VW
Credit, Inc. v. Big Apple Volkswagen, LLIgo. 11 Civ. 1950 (PAE), 2012 WL 919386, at *4
(S.D.N.Y. March 15, 2012) (quotidgavimos v. Halle35 A.D. 270, 272 (1st Dep’'t 206
“[A]ll that the creditor need prove is an absolute and unconditionargyathe underlying
debt, and the guarantor’s failure to perform under the guara@iyy’of New York v. Clarose
Cinema Corp.256 A.D.2d 69, 71 (1st Dep’t 1998ge also Sidley Holding Corp. v. Morton
RudermanNo. 08 Civ. 2513 (WHP), Dkt. 25, at 10 (S.D.N.Y. Sept. 26, 2008) (bench opinion
(citing Citicorp Leasing, Inc. v. United Am. Funding, Indo. 03 Civ. 1586 (WHP), 2005 WL
1847300, at *4 (S.D.N.Y. Aug. 5, 2005)).

Thor hasestablishedhe first elementf abreach of guaranty claint is undisputed that
the Guaranty is authentic atitht theGoonetillekes signed.itTheythere“jointly and seveally
unconditionally guarantgd] to [Thor],” inter alia, “the full and pompt payment of all amounts
payable by [DVD] and the full and timely performanogall of DVD’s other obligations under
the Lease.Guaranty at 1.The Court therefore turns to the arguments as to why they ceved n
debt under the Guaranty.

1. Thor’s termination notice was valid
Under the Occupancy Agreementgeafan Event of Default, Thor halde right to prowvie

DVD with a five-day notice that it waterminatng the Occupancy AgreemenOnthe fifth day
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afterthe notice the Occupancy Agreemenbuld terminate, and DVDRvould be required tquit
and peacefully surrender the Premises to Thor. Lease Arts:@8.Be termination noticevas
required to be in writingand sent by certified mail, return receipt requested, or by ovérnigh
courier, to DVD’s addresdistedin the Occupancy Agreement: 278 McCloud Drive, Fort Lee,
New Jersey.ld. at 1;id. Art. 30.

The Goonetillekeslo not disputghat there was an Event of Defasiltpporing issuance
of a notice of terminatiof. And they acknowledgéhatDVD actually received that noticdut
the Goonetillekeshallengethe termination noticas technically deficient, and therefore invalid,
on two grounds.

I. Incorrect address

First, the Goonetillekeargue, the notice was deficient because it sead to the
Premises, ndb theFort Lee address listed in the Occupancy Agreenigefs. Br. 6—10. e
addresgrovision of ttat Agreementtheyargue is a condition that must be strictly followéat
Thor to terminateId. at 8. And, they posit, he Fort Lee addressay havebeenchosenn lieu
of the Premisebecausé/artin oftentraveled to his native Sri Lanka, ahi$ wife Marie “never
went to the Tenant's place of busineskl” at 7. Thereforehey urgedelivery tothe Fort Lee
addressavedto assure that one Goonetilleke received the landloatises. Id.

Thor counterghat, under New York lawjotwithstanding a contractual notice provision
that specifies an addresstual noticeelsewheras effective,so long as the notified pg does
not claim prejudicérom receiving notice ahe non-contractualocation. Thor Br. 14. Thor

correctly recites the law![S]trict compliance with contractual notice provisions need not be

9DVD'’s non-paynent of its rent obligations between November 2013 and July 201aktin f
embraced multiple Events of Default.
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enforced where the adversary party does not claim the abseacaif notice or prejudice by
the deviation.”Baygold Assocs., Inc. v. Congregation Yetev Lev of Monseyg1n&.D.3d 763,
764 (2d Dep’t 2011) (quotingortune Limousine Serv., Inc. v. Nextel Corm$c35 A.D.3d 350,
353(2d Dep’t 2006))seealso Suarez v. Ingall282 A.D.2d599, 600 (2d Dep’'t 2001) (“Strict
compliance with the contract notice provisions was not required betteugkaintiff does not
claim that she did not receive actual notice, or was prejudicecelethation.”);Baker v
Norman 226 A.D.2d301, 304 (1st Dep’t 1996) (“Strict compliance with the contract’s aotic
provisions was not required, for defendants do not claim that they dida®ive actual notice or
that they were in any way prejudiced as a result of this maingviation.”) (quotindellicarri

v. Hirschfeld 210 A.D.2d 584, 58%3d Dep’t 1994)).

Here,it is undisputed that DV[actually and timelyeceivedThor’s termination nate.
Martin, DVD'’s president and ownerdaittedthat in“early May 2014, he received the notice
of termination Martin Decl. 1 18°

Under New York law, then, unless prejudice is shown filoefact that notice was given
at a site not specified in the contrabe Goonetilleks’ challengeo thesite of notice fails. The

Goonetillekelaim prejudice to therrin their capacity as guarantorSeeDefs. Br. 14(“The

10The evidencealsoshowed that a loweranking DVD employe@amed “Neil’receivedthe
terminationnotice at /D’s Premiseon April 24, 2014.Allen Mukaida, a paralegal at Matalon
Shweky Elman PLLC, the law firm that represents Thor, attesi#uywt contradictionthat,on
that day he ®rved a copy of the notice on DVD by (1) mailing a copit wfa certified mail

with return receipt requested, (2) mailimgia Federal Express overnight delivery, arelevant
here,(3) handdelivering itto the Premises, which was accepted by a person who identified
himself as “Neil.” Mukaida Decl. 11-5. Neil, defendants admit, was a DVD employee. Defs.
Resp. 56.1 1 11, 1™hor therefore argues that the date of actual notice should betteesat
April 24, 2014. For purposes of resolving the pending motions, howtbeeeCourtdisregards
Neil's acceptaoe of the noticéecause the choice of the Fort Lee address in the Occupancy
Agreement logically connotes that the parties intended the DMi2iowho lived there, Martin,
as opposed taworker at DVD’s adulvideo-store Premiseso receive such noticesrfDVD.
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Notice Sent to the Wrong Address Prejudiced the Guarantdbef$. Reply Br. 12 (“[T]le
delay in receiving notice prejudiced the defendants.”). They ndt&ldrée, a guarantorgdid not
receive actual notice.

That argumenis unpersuasivdor two reasonsFirst, inder the Occupancy Agreement,
the termination notice was to be servedD. Thecontractdid not requirelr'hor toserve the
termination notice otheguarantors Lease Art. 30see alsdl'r. 13—14. And, so long as the
party that receives the actual notice does not claim prejudi¢eictf sompliance with the
contract’s notie provisions [is] not required.Baker, 226 A.D.2d at 304 DVD, which is not a
party to this casdyas not claimed prejudice here by the delivery of the notidest®temises
And any suctclaim of prejudice would be unavailing, givéime admission odbVD owner
Martin that heactuallyreceivedthenoticeof required terminatioby early May 2014.

Seconddefendants’ theorthatthey were prejudiced biylarie’s not receiving the notice
at the Fort Lee address does not withstand scrubefendants arguthathad notice come to
Fort Lee on April 24, 2014Viarie would have sought legativice earlier, resulting in DVD’s
sending a noticto vacatebeforeMay 7, 2014. Defs. Br. 23But that act would not have
extinguished or affected the guarantdiability. Under the Guaranty artlelater Amendment,
to free the defendants from their guarantee, DVD had to dsrmetice to vacate at least one
month before the vacate date, which also had to be before theatom of the Occupancy
Agreement. @aranty 1; Amendment I Even if DVD had served a noédo vacate on April
24, 2014—prompted by Marie’s receimif Thor’s termination notice-DVD'’s vacate date under
its notice would have fallen on May 24, 2014, long after the May 7, 2&t®4when it wa

already obliged to surrender the Premises and after the Occupamenfemt had been
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terminated. An earlier notice to vacate, thus, would have done gatheliminate the
guarantors’ liability*?
il Capacity of signatory

Secondthe Goonetillekeargue, the notice was invalid becauttee signaturen it was
illegible andthe signatory’s “capacity tossie the Notice was not apparénefs. Br.29. They
argue that undeBiegel v. Kentug/ Fried Chicken of Long 1s.108 A.D.2d 218 (2d Dep’t 1985),
the notice was walid because the authority of its issuer to terminate wasrtanc. Defs. Br.
29-30.

Siege] howeverjsfactually far afield There the tenant defaulted, and the landlord’s
attorney sent a letter to the tenant, identifying himself as titddiad’s attorney and informing
the tenant of his defauland thenenta notice of termination to the tenaritO8 A.D.2d at 219.
But, under the lease between the landlord and tenant, only the lahdlttite right to serve his
tenant with a default noticdd. And the landlord’s attorney was not tatorneylisted in the

lease as representitiye landlord This, theAppellate Division reasonedupportedhe tenatis

1A separatessue—notraisedby the Goonetillekes-is preserdd by the timing oDVD’s
receipt of the notice. Martin attested that he received theertoti@rminate in “early May
2014” Martin Decl. 1 18. The notice advised DVD that under ¢asé¢, Tior was entitled to
terminateon five days’ notice, and stated that Thor intended to terminate ocguaahceenter
the premises on May 7, 2014. Termination Notie2. 1Assuming—as the Court must orhor’s
motion for summary judgmentthat DVD didnot receive actual notice before “early Mathe
five-day notice period would have expired attee date May 7, 2014) when Thor stated it
intended to reenter. (SpecificalMartin stated that immediately upon receiving the termination
notice he took it to his attorney, Joel Levy, who “immediately sent” Tiremotice to vacate
dated May 8, 2014. Martin Decl. 1 28- Therefore, DVD could have received Thor’s
termination noticeaslate asMay 8, 2014.)The Court hasua sponteonsidered whether the
fact that Martin may have received the termination notitex #ie reentry date that it recited
invalidated the termination notice. It did not. The notice clearlycanebctlystated that Thor’s
contractual right was to terminate five days after notice to Pvtbusput DVD (per Martin) on
notice that the fivalay clock, as of that momeiad begun to runSeeTr. 12-14. Therefore
evenviewing the facts in the light most farable to defendants, the latest date by wbieiD
could vacate the Premisessvday 13, 2014. But DVD did not vacate until July 14, 2014.
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claimthat theattorney who sent the notice of termination should havelglstated his authority
to bind the landlord by issuirgytermination noticeld. at 221. Because the landlord’s attorney
was not identifiedn the lease anddecausé¢he termination noticerasnot authenticated or
accompanied by proof of the attorney’s authoritad¢oforthe landlordthe termination notice
was inadequateld. at 223.

The facts here are different.h@ Occupancy Agreement specifies thagradin Event of
Default, Thor hatheright to submit a termination notice to DVD. And the terminatctice to
DVD wasexplicitly from Thor—unlikein Siege] where the noticeamefrom an unknown
attorney of uncertaiauthority. And the record reflects thiartin was aware that Matalen
whowas a Thor executive agll as a practicing attorneyhad authori to act for Thor. Before
sending the termination notice, Thor had sent DVD two default isotice second, sent to the
Premises on April 4, 2014, was, like the termination notice, diggeMatalon. Martin did not
guestion Matalon’s authority to issue the default notice; ratedre admitted, after receiving it,
he twice paid Thor some money toward DVD’s rent arréars.

Under these circumstancé&iegelis inapposite. And, having received and acted on the
default notices that immediately precedee tiotice of termination, Martin cannot credibly shrug
off the termination notice as lacking indicia of authenticity.e Tédrmination notice, in fact,
expressly referenced at the outset the April 4, 2014 notice afltefaose authenticity Martin

had recgnized. Nor, finally, can the Goonetillekes elude the noticenbifenging Matalon’s

12 Martin attested that, in April 2014, after returning from Sri Lankaywknt to the Premises,
where an employeeage him the Matalosigned April 4, 2014 default notice. Martin Decl.
16. Because he did not have $132,000 to apply towards the rent arreans;Ntarésponse to
that notice—on April 14, 2014, mailed Thor a check for $14,392, and on May 7, 2014dmail
Thor a second check, for $22,00d. 1 17; see alsaloint 56.1, Ex. 18.
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penmanship, for the notice said, and its context confirmed, that itypt@ime fromThor. The
Termination Notice plainly states, at the top of the notice:

TO: DVD Depot, Inc. (“Occupant”)

FROM: Thor 725 8 Avenue LLC (“Owner”)

Termination Notice 1 On the second page, at the end of the Termination Notice, shaame i
“Authorized Signatory” line with, the parties do not dispute, Matalsigsature.Id. at 2; Joint
56.1 67 Above his signature, it states “THOR 725 EIGHTH AVENUE LL@d. The
Occupancy Agreemenid not require any morelndeedjt did not require that the landlord’s
termination notice contain a signature at &hther, the ©cupancy Agreemersimply stated
that upon an Event of Default, “Landlord shall have the right to give Teméne (5) day notice
of Landlord’s termination of this Leasé.ease Art. 18.Band a notice “shall be in writingind
delivered via certaiapprovedmnethods tdheaddresses specified in the agreemienirt. 30.

To the extentite Goonetillekes disputiability under the Guaranty based on alleged
deficiencies in the termination notidbat argument, therefortils. Based on the undisputed
facts, the termmation notice was valid.

2. DVD vacated the Premises in amntimely and non-compliant manner

The Goonetillekes alternatively argue that even if Thorisitextion notice was valid,
the timing and manner by which DMiacatedsufficed to release it fra the Guaranty, pursuant
to Paragraphs 3 and 4 of the Amendment. The Court holds otherwisesdydzased on the
undisputed evidence, DVD&urrender of the Premisess neither “timely” nor “in accordance
with the Occupancy Agreement” and the Guarantyhase provisionsequired.

As to the Goonetillekes’ claim of timelinegke termination notice gave DVD until May

7, 2014 to vacatand surrender the Premisd3VD undisputedly vacated aluly 14, 2014).e.,
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68 days later. To be sure, on Thor's motion for summary judgrten€Court must view the
evidence in the light most favorable to the GoonetillekKHse Courtherefore assumes that
DVD (via Martin) did not actually receive the termination notice ur#ly May.” But even
construing “early May” to mean M&; DVD had only until May 132014, to surrender the
Premises. July 14, 2014 falls 8ays later than that.

Paragraph 4 of the Amendment required DVD to “timely” vacat@tbhmises

[The priorlandlord] has not, as of the date hereof, entered a judgment apainst

Guarantors. [The prior landlord] and [Thor] shall not enter a judgoreseek any

liability against Shanthioa Goonetilleke, Marie Goonetillelel Extraordinary

DVD, Inc., or eitherof them, unless [the prior landlord], [Thor] or [DVD]

terminates the Occupancy Agreement pursuant to the terms taedd@iVvVD] does

not actually, voluntarily and timely vacate the Premises, witlegacution of a

warrant or use of selielp, and otherwise in accordance with the Occupancy

Agreement.

Amendment § 4. The Goonetillekes argue that the timelinessewgant of this paragraph is

met provided that the tenant vacated without the f@e“a warrant or use of selffelp.” But

that is not a corct reading of Paragraphits text clearly requires both that DVD timely vacate
the premiseandthat DVD have done so without the need for a warrant othediif. Paragraph

4 cannot fairly be read to mean that the Goonetillekes are releasethkir Garanty no matter
how delinquent DVD’s surrender was, so long as Thor was not cadpetself or via legal
process—to obtain this result by physical compulsion.

The Goonetillekes alternatively argue thatBagagraph 4erm “timely” does not mean
within five days of receipt of the termination noticistead, they argue, it meamsgeparture
“reasonably soon after thatontractual deadlineBut the Occupancy Agreement, and Paragraph
4 of the Amendment in particular, do rsatqualify the word “timely’ And the Stipulation,

which is part of the Occupancy Agreement, is expressly to thteacgn It contains a clause that

provides that “timas of the essence” as to the deadlines in the agreement, spBcificalding
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the deadline in which DVD is to vaeathe Premises Even if this were not so, New York
landlordtenantcase lawwould not avail the GoonetillekedVhere an agreement sets a defined
dealline, the contractual word “timelyiias been held to connote aatiwithin that defined time
frame Seege.g, Corona Grill Corp. v. 1029 Sixth,LC, 11 A.D.3d 282, 283 (1st Dep’t 2004)
(“tenant failed to fulfill its promise to timely vacate” whete subtenant failed to vacate by the
specifiedleasetermination date)FederalRealtyLtd. P’ship v. Choices Women’s Med. C#89
A.D.2d 439, 440, 4422d Dep’t 2001 )tenant did not “timely surrender the premisesien
tenant surrendered the leased premises @dterthatease expired)cf. Madison Ave. Leasehold,
LLC v. Madison Bentley Assocs. LL3D A.D.3d 1, 67 (1st Dep’t 20064

In any eventeven ifamodest deviation from the deadliteevacatevere compatible
with the contractual requirement of a “timely” surrender ofpttemisesa 8-daysurrendefalls
outside any such grace periofind, to the extent that the reasonablenessioh a missed
deadline to vacate would be evaluated not in a vacuum but in ligfint ®dirrounding
circumstanceshe record is devoid of evidenpestifying DVD’s missing tlatdeadline let alone
by approximatel two months. There was, for example, no evidatthicedhat the tenant was

physicdly or medically incapacitated-on the contrary, DVQvas a corporate entignd there is

13The Stipulation states thafTtME IS OF THE ESSENCE’ for [DVD and defendants] to
comply with the terms and conditions of this stipulation” and “thetd is no such five (B)ay
grace period for . . . the date of [DVD] to vacate.” Stipulatid3 fcapitalization and emphasis
in original). The Stipulation governs the terms of the Lease and the Guaf@ed$tipulation
9.

14 For this reason, even if Thor’s notice ofrtémation had been void and the deadline to vacate
had been set by DVD’s notice to vacate, DVD’s surrenddreoptemises was still untimely,
coming seven days after the July 7, 2014 date set in the notice te.vaca
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no claimthat its principad were incapacitatedNordoes the summary judgmentoed contain
evidence that Thor had communicated to DVD an extension of the deadliaesttet>

DVD therefore failed to “timely” vacate the Premises. The Golbelets’ guaranty of
their debt to Thor was, therefore, not excused under Paragraph 4.

Separately, Paragraph 4 required that DVD vacate the Premiseswathen accordance
with the Occupancy AgreementlUnder Article 29 of the Lease, which is a component of the
Occupancy Agreement,DVD was required to “surrender the Demised Premises to [Thor] upo
the expiration or sooner termination of this leaseant and broom cleah Lease, Art. 29
(emphasis added)At argumentthe Goonetillekestounsel conceded that DVD did not
surrender the Premisessach condition.Tr. 31-39. That concession is supportedthg
summary judgment record: The parties have stipulated, and photageaptence confirms,
thatwhenDVD surrenderedhe Premises, it lefiehind nine or 10 television screens, a
refrigerator, metal shelving fixtures, about 50 units of DVDy@ta, andoxes of merchandise.
Joint 56.1 { 91see also idatExs. 1314; Tr. 38 (defense counsehcknowledgment that the

Premises “were not a hundred percent vacant and broom cléan”).

15At argument, defense counsel was fadito state what “measuring stick” the Goonetillekes
would use to measure timeliness, if not the deadline in thermgrd, and whether any case law
supported defendants’ claim. Defense counsel stated that thecGoldrtook to case law as to
the timeiness of an alien’s application contesting removal from théedrBtates, but
acknowledged that there is “no definition” of timeliness. Ultinyatdefense counsel stated that
while missing the contractual deadline by 68 days would be reaspmasdingit by a year

would not be. Tr. 4342.

16 The Amendment provides that the Occupancy Agreement, which corfdis¢slease,
Stipulation, and Addendum, “represents the entire agreemengdretive parties as to the
Premises, and has not been amended, modified, or supplemenégd,aesxc. . sdorth” in the
Amendment. Amendment at 1.

7 Under the Amendment, the requirement that the Premises be lefht\aamhbroom clean,” of
course, equally applied to a surrender of the Premises pursuaehtmnég notice to vacate.
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For this reason too, under Paragraph 4, the Goonetillekes werteased from the

Guaranty!8
3. Enforcing the Guaranty does not work an impermissible forfeiture

In a final argument against liability, the Goonetillekes arguetthaward more than $2
million to Thor for breach of the Guaranty wouldibequitable and constitute ampermissible
forfeiture. Defs. Br. 1134, 24-29; Defs. Reply Br. 2, 8, 104, 13-17. The Goonetillekes
argue thatparticularly becauste $2 millionincludes reversals of conditional rereductions,
awarding such amages would serve only aspunitive measurdor “failing to strictly comply
with the occupancy agreement.” Defs. Reply Br. 15.

TheNew York Court of Appealsiecision n Fifty States Management Corp. v. Pioneer

Auto Parks46 N.Y.2d 573 (1979suppies the framework for reviewing this clainin Fifty

Therefore, even if Thor's notice of termination were held void@henetillekes cannot claim to
have been released from the Guaranty.

181n an attempt to avoid the contractual requirement that DVD leave ¢ngidess “vacant and
broom clean,” the Goonetillekes claim that Thor abandoned thetoigihtforce the Occupancy
Agreement when, on July 2, 2014, with DVD still occupying the Premii$®r brought this suit
upon the Guaranty. The Goonetillekes appear to argue that, agdbatibVD’s notice to
vacate and not Thor’s termination notice was controlling, Thacipatorily repudiated the
Occupancy Agreement. This argument fails. Fifbbr’s position, which the Court has held
correct, is that its termination notice was valid. Far from bamntgipatory, Thor’s lawsuit,
having been brought six weeks or more after DVD had been obligedtéabe, was wholly
retrospective. Second, ineM York, the doctrine of anticipatory repudiation applies in quite
different circumstances: “[W]hen a party repudiates contractuesdorior to the time
designated for performance and before all of the consideratsodaa fulfilled,” “the

repudiatio entitles thenonrepudiatig party to claim damages for total breaciNbrcon Power
Partners, L.P. v. Niagara Mohawk Power Cqrg2 N.Y.2d 458, 46263 (1998) (tation and
internal quotation magomitted) see also 200 E. 87th St. Assocs. v. MTS, T8& F. Supp.
1237, 1253 (S.D.N.Y. 1992)But that does not describe Thor’s conduct. Thor filed this lawsuit
believing, correctly, that it had terminated the Occupance@&ment weeks earlieAnd the
Goonetillekes admit that DVD was by then in defaautid do not identify any contractual duties
that Thor, by bringing this lawsuit to seek recovery for DVD’sabhe abandoned.
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Statesa landlord and a tenant entered into gy@8r commercial leasenderwhichthe tenant
was topay monthly rent.ld. at 576. The landlord required a guarantor for the lease, and
included a clause in the lease, which gave the landlord the option terateéuture rent due for
the balance of the 2¢ear lease if the tenant defaulted dmellandlord followed certain default
notice(andother proceduralequirementsld. After thetemant defaulted on its monthly rent
the landlordsent a initial default notice and gave the tenant an opportunity to ddreThe
tenant, however, defaulted as to a second month, and the landlord broygheking the
acceleration of rergaymentsn accordance with the leaskl. On appeal, the tenant challenged
enforcement of the acceleratiolauseasa “penal forfeiture.”ld.

The Court of Appeals rejected that claim and ruled for the landloatkitowledged that
“equity will often intervene to prevent a substantial forfeituresioned by a trivial or technical
breach.”Id. at 576-77 (citing J.N.A. Realty Corp. v. Cross Bay ChelsEaN.Y.2d 397, 397-98
(1977). But, it noted, in the “vast majority of instances” involving ckaiproviding for the
acceleration oénentire debt upon the obligor’'s default, the clauses “ha[d] been enfdrized a
in accordance with their terms,” where there is no “elemefraafl, exploitive oveeaching or
unconscionable conduct on the part of the landlord to exploit a tetnéach.”1d. at 577
(collecting cases) TheCourt of Appeals also acknowledgtdt generally, where a lease
included an acceleration clausiggered by a breach of wawf the lease’serms, that provision
would be deemed an “unconscionable penalty and will not be enforcecbhyt aicequity.” Id.

However, the Gurtof Appealsnoted, the case at hand did not present such a scenario.
The tenant’s breach consistedaaflefault of monthly rental payments, which “is an essential part
of the bargain as it represents the consideration to be réddeiveermitting the tenant to remain

in possession of the property of the landlorttl” at 578. And,he Court of Appealsoted,
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“[t]here can be no claim that the sum reserved under the accelerktise here bears no
relationship to the damages sustained by landlord as a resudtlmieinch.”Id. at 578. As the
Court of Appeals explained, onttee tenant defaulted on fisst monthly rent, the landlord,
through the acceleration clause, “was merely afforded itsamio#al option to receive the rental
payments reserved for the remainder of the lease term as a coodiefendant’s continued
occupancy.”ld. And becawse the tenant had not atteteqb to cure its first default with respect
to monthly rentandinsteaddefauled agairthe following month, “[i]t would be a perversion of
equitable principles to relieve a party of the impact of its imeatidefault.” Id. at 579. The
Court of Appeals thereby rejected the tenant’s argument tbelieaathg the entire debivas a
forfeiture, and enforced the acceleration claude.And, while recognizing that enforcing the
acceleration clause could cause the tenant fisralship, the Court of Appedigld thathat
“does not, standing alone, serve as a basis for construing theratioe clause as a penalty
under the guise of applying equitable principles to a routine coomh&nansaction.”ld. at 579.
The decisionn Fifty Statescompels rejection of the Goonetillekes’ claim of an improper
forfeiture. To begin with, Thor does not seek here to enforce an acceleratetats®. While
the Occupancy Agreement contained such a provision, Thor has electedgeeitsiuch relief

against the guarantot®.The relief Thor seeks is entirely retrospectiviel compensatoryit

19 Under the Occupancy Agreement:

No expiration or termination of this Lease pursuant to [an Event ofulllefa .
shall relieveTenant of any of its liabilities and obligations hereunder, including
without limitation the liability for Rent and additional rent for théienstated term

of this Lease, all of which shall survive such expiration, ternonatiepossession
and/or reletting of any of the Demised Premises.

Lease Art. 18.E. At argument, Thor’'s counsgblainedthat Thorhad elected to foreghis
relief, and to pursue the guarantors solely for debts traceable to theé pedingJuly 14, 2014.
Tr. 27.
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consists of backent and of renteductions (and reduced payments towardsestte taxes)
that the prior landlord had extended to DVD, in the middle of the leasgiteconsideration of
DVD'’s continued tenancy and compliance with the terms of the Occupanegmgnt.See
Addendum 12; Lease Art. 6° DVD did not, however, meet those conditions. There iBing
penal, oinequitble,whatsoevein holding DVD, or its closely related guarantors, the
Goonetillekes, to those terms.

Further, even more than kifty Statesthe tenant-and the guaranterhadextended
opportunities to cure before the lease was terminated, tingg#e concomitant contractual
consequencedDVD defaulted on its monthly rental payments, for two manth®r sent DVD
two default noticesalthough the Occupancy Agreement did not oblige it to do so; and abided a
growing backrent tab beforénvokingits right, under th®ccupancy Agreement, to notify DVD
of Thor’s termination of the Occupancy Agreemenhe Goonetillekeslo not allege that they or
DVD, in negotiating the Occupancy Agreement and Amendmemg defrauded, exploited, or
treated unconscionably by Th@r its predecessdandlord.

The Court accordingly rejects the Goonetillekes’ claimmimpermissible forfeiture.
Imposition of guarantor liability on them for t8&,067,288.99 of pastue rent, rent reductions,

ard realestate taxes, which DVD owed tbdr after itsdefauls and terminationywas“merely

20 |n 2009, insettling the landlordenant lawsuit, the prior landlord, defendants, and DVD
executed the Addendum, whiolducedent to $420,000 per year for the period beginning May
1, 2009 through April 30, 2010; rent for that period had previously $8&6,451.52inder the
Lease SeeleaseArt. 4. Rent for each succeeding year was to increase by 3%, compounded.
Addendumat 2. The modified rent alswas inclusive of all taxeg]. at -2, whereas under the
original terms of the Lease, taxes wayde collected separately from resgel ease Art. 6 But
the Addendum providesipon an Event of Default, “the Rent and taxes as set forth in the Leas
shall be deemed to be reinstated, without regard to modificdtgsmte as herein set forth; and
... asum equal to the difference between the original rent and taxiesthdan the Lease,

without regard to the within modification of same, from and aftay ¥, 2009 shall become
immediately due and payableld. at 2.
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the contracted-for financial consequence of the tenants’ own failure to do that which they
promised to do.” 1029 Sixth, LLC v. Riniv Corp., 9 A.D.3d 142, 150 (1st Dep’t 2004).

Accordingly, the Court grants Thor’s motion for summary judgment on its breach of
guaranty claim, and denies the Goonetillekes’ motion for summary judgment on that claim. The
Court finds that the Goonetillekes owe—and have not paid—Thor $2,067,288.99 in rent arrears,
past-rent reductions, and real-estate taxes.

CONCLUSION

For the reasons set forth above, the Court grants Thor’s motion for summary judgment on
its breach of guaranty claim, and denies the Goonetillekes’ motion for summary judgment on
that claim. The Goonetillekes are liable to Thor on that claim for $2,067,288.99.

The Court further directs Thor to submit a letter by October 7, 2015, notifying the Court
as to whether it intends to pursue its separate costs of enforcement claim; if so, in what manner
and on what timetable; and whether there are any additional matters that the Court must address
before closing the case. Defendants are directed to respond by letter by October 14, 2015.

The Clerk of Court is respectfully directed to terminate the motions pending at docket

numbers 67 and 74.

SO ORDERED.

PMN@W

Paul A. Engelmayer
United States District Judge
Dated: October 2, 2015
New York, New York
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