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UNITED STATES DISTRICT COURT —— |
SOUTHERN DISTRICT OF NEW YORK :
______________________________________________________________________ N DATE FILED: 06/05/2015
KARILIN FRICA SANCHEZ, et al.,

Plaintiffs, : 14-CV-5006(JMF)
v- : OPINION AND ORDER

ASA COLLEGE, INC, et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiffs bring this ptiative class action against ASA College, Inc. (“ASA8) forprofit
corporation that offers certificate and associate’s degree programsenadeated fields such as
business and healthcaind several of its bEers (together, “Defendants”). Plaintiffs, all former
ASA students, allegthattheywere*“victimized by a massive scheme to draw millions of dollars
of federal and state financial aid to ASA . . .[Dgfendants] systematically and fraudulently
misrepresenting the nature of ASA’s certificate and degregrams.” (Am. Compl. (Docket No.
33) 11). Defendants’ predatory and fraudufaaictices, they contend, violated the Racketeer
Influenced and Corrupt Organizations Act, Title 18, United States Code, Sections 1961-68
(“RICO”), and Section 349 of New York’s General Business Law (@®BL"). Defendants now
move to dismiss Plaintiffs’ First Amended Compldite “Complaint”). For the reasons that
follow, Defendants’ motion is GRANTED.

BACKGROUND

The following facts, taken from the Complaint, are assumed to be true for the pwposes

this motion. Segeg., LaFaro v. N.Y. Cardiothoracic Grp., PLLE70 F.3d 471, 475 (2d Cir.

2009). As noted, ASAs afor-profit corporaton that offers certificate and associatéegree
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programs in career-oriented fields such as business and healthcare. (Am. Compl. {17, 52)
operates few campuses in Brooklyn and Manhattan, and one campus in North Miami Beach,
Florida. (d. 117). In order to generate revenu&SA relies primarily— indeed, almost
exclusively— on federal and state financial adarded to incoming studenior example,rom
2010 to 2011, over $76 million of ASA’s reported $78 million in revenue came from federal and
state loans and nedxhsed grants.ld. 11 5354). Over seventy percent of ASA’s students drop
out within two semestersccordingly the school’s efforts to recruit and enroll new students are
vital to itsfinancial success(ld.  62).

Plaintiffs allege that, écause of the pressure to enroll nevdstids, ASA and its officers
use “a system of marketing, redrag, and enrollment” that “relies on misrepresentations,
pressure, and a false sense of urgen@y’q 78). Thescheme, according to Plaintiftsggins
with resource allocation. Specificalthhe Complaint alleges thaéveraDefendants— namdy,

Alex Shchegol (“Shchegol”), ASA President and Chief Executive Officgho oversees all of
ASA’s operations; Alla Shcheg@ogether with Schegol, théShchegols), who oversees ASA’s
facilities and information technologies and directs revenues tswhe sameRobert Faynblut,
who directs and oversees ASA’s personnel activities; Roberto Dumaual, whe At
recruiting strategies and interacts with government entities on behafAf@hanthi Konkoth,
who oversees ASA’s regulations atmmpliance Lesia WillisCampbell, who directs ASA’s
externship and job placement activitiaagdJoseValencia andMark Mirenberg, past or present
directors of ASA’s financial operations and allocation of revenues (cotbdgtihe “Resource

Allocation Defendants”)— prioritize recruitment above all else funding marketing and



admissions personnel in lieu of allocatirayfficient resources” to career s&e$ or job
placement activities(ld. 1163, 67-73, 127-28, 291-p3

Plaintiffs dso allege thaASA'’s recruitment and admissions personnel are trained to use
misleading and fraudulent tactics to induce prospective students to enroll in ASA. thinde
direction of various Defendants ramely,Shchegol, Faynblut, and Dumauas, well & Victoria
Kostyukov andDuwayneCarthan who directASA’s recruiing and advertising strategies
(collectively, the “Recruihg Defendanty — ASA personnel are traingd, among other things,
falsely represent to undocumented prospective students that they will reoekveesmits or
green cards upon completing ASA’s progranis. {1 63-65, 67, 73-74, 78, 82-83
Additionally, Shchegol, Kostyukov, Dumau@lathan,Valencig Mirenberg Willis-Campbell
and Konkah (together, the “Marketing Defendants”) desiged disseminated promotional
materials that miskad prospective students agab placement rates(ld. 11100-10). For
example ASA marketingmaterials state thatudents have an overall 83% job placement rdte (
1 105); that 79.1% of ASA graduates are employed within one year of gradictfha@7); and
thatASA’s Medical Office Assisting program has a 100% job placementlcht§ 109).

Those statistics, calculated Bhchegol andlVillis-Campbell (collectivelythe“Job

Placement Defendants§lo notreflect the reality of students’ employment prospegpisn

! There are inconsistencies between the Complaint and Plaintiffs’ memorahtwrvath

respect to which individual Defendants were involved in which aspects of the scheme; f
example, Plaintiff's memorandum identifies fewer Defendants as being iviol\eertain
activities related to Defendants’ fraudulent schen@on{pare, e.gPIs.” Mem. Law Opp’n Defs.’
Mot. To Dismiss First Am. Compl. (Docket No. 55) (“Pls.” Mem.”w8th Am. Compl. 11 100-
02). Although the Court could arguably deem Plaintiffs to have abandoned those pataguisir
against the unnamed DefendafsPouyon v. N.Y. Med. Health Care, P.894 F. Supp. 2d 245,
266-67 (E.D.N.Y. 2012) (treating the plaintiff's failure to adequately resporgktddfendants’
arguments in her nmeorandum of law as a withdrawal of that clajmrder amended on
reconsideration on other ground2013 WL 5423800 (E.D.N.Y. Sept. 25, 201B)e Court will
consider the facts as set forth in the Complaint.



graduation because they exclude subsets dA8#estudent population (for example, those who

did not seek job placement assistance from ASA), and include graduates who aredppanpai

time, or temporary jobgs well agobs for which ASA did nothing to prepare thesa¢h agobs

outside the students’ field of study or jobs students held prior to attending ASAJf111-15).

ASA also misrepresesither aspects of the ASA experience in order to attract students, including
the extent of job placemeassistanceffered to ASA students and graduates ([1118-40);the
transferability of ASA creditsd. 19150-52); and the role successful completion of ASA’s
programs may have on students’ abilities to sit for licensing exams or purtie career paths

(id. 11153-59).

According to the ComplainASA’s misrepresentatiorgo beyond efforts todisterthe
school’s image For exampleunder the direction of Shchegol, Kostyukov, Dumaual, Mirenberg,
Valencia, FaynblutandVictoria Shtamér, who oversees ASA'’s financial aid activities
(collectively, the' Financial Aid Marketing Officerg; ASA misinforms current and prospective
students about the extent and nature of their future debt burden. Among otheAtBidails to
explain the difference between grants and lpandfails to translate financial documents into the
native languages of non-English speaking studeids J{ 66, 186-200 In addition,ASA
misrepresestthefull cost of its programs by, for example, misleading students as to the amount
of time it will take to complete a given certifite or associate’s degrefd. 11160-82).

Plaintiffs assert thatunder the direction of Shchegol, Kostyukov, Shtamler, Dumaual,
Willis-Campbell, Vé&encia, MirenbergKonkoth, Carthan, and John/Jane Does 1 and 2, who
oversee ASA's federal and state financial aid transactions (collectivel§Atihorization
Defendants”) ASA hasalso defrauded government agencies responsible for @ouyesiSA or
rendering its students eligible for state and federal financial(&d{1233-39, 245-50, 278-80,

285-91). For exampleto remain eligible fofederal financial aid throughitle 1V of the Higher



Education Actthe “HEA”) — whichis administered by the United States Secretary of Education
(the “Secretary”}— ASA falsely represents that its programs are in compliance with HEA
requirements, includindor examplethat it provides accurate disclosures to students regarding its
programs’ quality and costld( 1221-24, 226).Additionally, in order to maintain legal
authorization to operate in New York —eqquirement foiTitle IV eligibility — and to maintain
eligibility for state financial aifunding,ASA and itsofficers misleadthe Commissioner of the
New York State Department of Educatiahg “NYSED”) as to the nature and outcomes of ASA’s
programs. I¢. 19233-35. For example, ASA falsely represents that ey@ogram offered and
advertised is approved by the NYSED when, for example, it advertised adéaBserapy
program for over a year before it received the requisite apprddalf(23637).

Finally, because an institution may lose its Tlieeligibility if too many students default
on their loans within aertain timeafter graduation, Plaintiffs allege tHalhchegol, Shtamler,
Faynblut, Carthan, and Anthony Dalton, who oversees ASA’s default reductionisgateg
(collectively, the “Default Manipulation Defendantslaunched an initiative in 2011 to lower the
default rates oASA’s students. Il. 1 75, 25158). The initiative focused on encouraging
former ASA students to enter into forbearance on their loans — postponing paymentsrioda p
of timeduring which the loans would continteaccrue interest(ld. 1 25759). According to
Plaintiffs, “ASA employeesvere trained and directed to use fraud, misrepresentation, and
concealment to pressure borrowers to enter forbearance . . . whether or notricehe@sin the
borrowers’ interest,” and repeatedly told ASA borrowers that their bank aceoounis be frozen
and their wages garnished if they did not enter into fodmear:. [d. 11 263, 265). ASA
employees were trainett todisclose other repaymeaptions available to studentsreveal the

possible negative consequences of enterirgforbearance. Id. 11265-66).



The namd Plaintiffs filed this lawsuit on July 3, 2014. (Docket No. 1). In substance, they
allege that Defendantfaudulent scheme inducégem irto enrollingin ASA certificate and
associate’s degree programs, unaware of the financial costs they weraghandithe poor
employment prospects they were facing upon completion of thegonggr(d. 11 302488).

Several of the named Plaintiff®r example, were misled as to the true cost of ASA’s programs,
and manyhad student loans drawn out in their names without their knowlettyef1(308, 317,
336, 343, 449, 465, 474, 488). Others, such as Nelson Forastieri, were indervedl @mASA
because they were told that certain ASA programs would render them eligiodekt in careers
that, in fact, required greater certificatiofid. Y 353-66).Even dter attending classes at ASA,
all thenamed Plaintiffs remain unemployed, in low-skill jobs, or in positions they had before
attending ASA. Id. 11 323, 344, 372, 394, 412, 434, 458-59, 484). They seek, among other
relief, an injunction directing Defendants to cetis®r allegedlyunlawful activities and “to cancel
all debts purportedly owed to ASA by Named Plaintiffs and Class members, andltease
collection thereof”; actual and/or compensatory damages; and treble damagesptor RICO.
(Id. 1 537).

DISCUSSION

A motionto dismisspursuant to Rule 12(b)(6) challenges the sufficiency of the allegations
in the complaint.See ATSI GQamc'ns, Inc. v. Shaar Fund, Ltd93 F.3d 87, 98 (2d Cir. 2007).

To survive such a motioa,complaint must, as a general matter, “state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twomblg50 U.S. 544, 570 (2007). A claimfagially
plausible “when the plaintiff pleads factual content that allows the court totdeasgasonable
inference that the defendant is liable for the misconduct allegeshtroft v. Igbal556 U .S. 662,
678 (2009) (citingrwombly,550 U.S. at 556)More specifically, the plaintiff must allege

sufficient facts to show “more than a sheer possibility that a defendant edsiatdwfully.” 1d.



If the plaintiff has not “nudged [his or her] claims across the line from conceit@bplausible,
[the] canplaint must be dismissedTwombly,550 U.S. at 570.

Here,Plaintiffs bring claims against the ASA Officers for violations of the civil&IC
statuteandconspiracy to violate the same. Additionally, tladlgge that all Defendants violated
Section 349 bNew York’s General Business La@GBL") by virtue of their misleading
advertisements and recruitment activities. Defendants move to dismiss all elajmsg, among
other things, thallaintiffs fail to allegehat any ASA Officers acted with the resjte intent in
committing any RICO predicate acBefs.” Mem. Law Supp. Mot. To Dismiss First Am. Compl.
(Docket No. 50) (“Defs.” Mem.”) 19-21}hat the Amended Complaint fails to allegey
predicate acts of fraud with particulatigys required by Real9(b) of the Ederal Rules of Civil
Procedureid. at 1719); and that — should the Court exercise supplemental jurisdiction over
Plaintiffs’ statelaw claim in the event Plaintiffs’ RICO claims are dismissed, which Defendants
argue it should not —Plaintiffs fail tostate a claim under Secti@49 of the GBL id. at 30-36).
The Court will address each argument in trn.

A. Substantive Civil RICO
1. Applicable Law
Before turning to the specifics of Plaintiffs’ claims, it is necessary to exglaiprincipals of

law that apply herePlaintiffs’ primary federal claim isoir violation of the substantive civil RICO

2 Defendants also assert that dismissal is warranted because the HEA graetsdta\s
“exclusive authority” to remedy any Title IV violahs and, thus, that the HEA precludes

Plaintiffs’ claims based on failures to comply with its provisions. (Defgfmv10-15). In light

of that argument, the Court granted leave to the United States of America tddienaent of

interest, which arges that the HEA does not, in fact, preclude private causes of action based on
fraud or misrepresentation by Title IV participants such as AXA. (Dddket4 at 5-18see also

Docket No. 56). Because the Court grants Defendants’ motion on other grounds, however, it need
not address the issue.



statute Section 1962(c) That sectiormakes it unlawful for any person employed by or
associated with any enterprise engaged in, or the activities of which afferdtate or foreign
commerce, to conduct participate, directly or indirectly, ithe conduct of such enterprise’
affairs through a pattern of racketeering activity or collection of unibsdbt.” 18 U.S.C. 8
1962(c) Ultimately, to prevail on their civil RICO claim, Plaintiffsiust show (1) a substantive
RICO violation under § 1962; (2) injury to the plaintiff's business or property, and (3utttat
injury was by reason of the substantive RICO violatidm.fe U.S. Foodservice Inc. Pricing

Litig., 729 F.3d 108, 117 (2d Cir. 2018grt. danied sub nom. US Foods, Inc. v. Catholic
Healthcare W, 134 S. Ct. 1938 (2014internal quotation marks omitted). To satisfy the first
prong, “a plaintiff must show that the defendant conducted, or participated in the conduct, of a
RICO enterprise’s affes through a pattern of racketeering actiyit@rawford v. Franklin Credit
Mgmt. Corp, 758 F.3d 473, 487 (2d Cir. 2014), with a “pattern of racketeering activity” defined
as two predicate acts of racketeering within ten years, 18 U.S.C. § 1961(5).

As defined in RICO, “racketeering activity” encompasgmsoussubstantive criminal
offenses, including mail fraud in violation of Title 18, United States Code, Section 1341,rand wi
fraud in violation of Title 18, United States Code, Section 18kxd. § 19611). “[B]ecause
the mere assertion of a RIC@ien has an almost inevitable stigmatizing effect on those named as
defendants and because the allure of treble damages, attorney’s fees, ahpifesgicaon
presents a powerfuhcentive for plaintiffs to attempt to fit garden variety fraud claims within the
standard of civil RICO, courts have noted that they have an obligation to scrutiniZCi®i
claims early in the litigation to separate the rare complaint that actusibg st claim for civil
RICO from that more obviously alleging common law frdublolmes v. Parade Place, LLGlo.
12-CV-6299 GBD) (DF), 2013 WL 5405541, at *14 (S.D.N.Y. Sept. 26, 20(li%ernal

guotation marks omitted¥ee alsdPatrizzi v. Bourne in e, Inc, No. 11.CV-2386 PAE), 2012



WL 4833344, at *3 (S.D.N.Y. Oct. 11, 201Zurther, because “virtually every ordinary fraud is
carried out in some form by means of mail or wire communication . . . RICO claimgspdeon
mail or wire fraud must bparticularly scrutinized because of the relative ease with which a
plaintiff may mold a RICO pattern from allegations that, upon closer scyakngot support it.”
Gross v. Waywell628 F. Supp. 2d 475, 493 (S.D.N.Y. 2008jernal quotation marks ond).

In this casePlaintiffs contend that the ASA Officers’ “pattern of racketeering activity
consisted ofliscrete actsf mail fraud and wire fraud- namely,mailings, emails, and phone
calls that either are frauduleintand ofthemselves or are in furtherance of Defendastbeme to
defraud prospective students ayavernment enties. (Am. Compl. § 514-510 In order to plead
mail or wire fraud as a predicate act, Plaintifsmplaint‘must show (1) the existencd a
scheme to defraud, (2) defendant’s knowing or intentional participation in the scineh(g) the
use of interstate mails or transmission facilities in furtherance of the s¢h&@@K.F.C., Inc. v.
Bell Atl. TriCon Leasing Corp84 F.3d 629, 633 (2d Cir. 1996e als®erin v. N. Leasing Sys.,
Inc., No. 06CV-1625(JSG) 2009 WL 7823216, at *7 (S.D.N.Y. Dec. 18, 2009). Moreover,
because the allegguledicate acts sound in frad@laintiffs’ allegations must also satisfy the
heightened pleading requirements of Ra(le) of the Federal Rules of Civil Procedungich
demands thafi]n alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistak€£&d.R. Civ. P. 9(b);seeLundy v. Catholic Health
Sys. of Long Island Inc711 F.3d 106, 119 (2d Cir. 2013)hat, in turn,normally“requires a
plaintiff to adequately specify the statements it claims were false or misleading, givelpestas
to the respect in which the plaintiff contends the statements were fraudulentyista and where
the statements were made, and identify those responsible for the statermeré€Bank of N.Y.
Mellon Corp. Forex Transactions Litigd91 F. Supp. 2d 479, 492 (S.D.N.Y. 20{id)ernal

guotation marks omitted¥ee als®WP Media USA Inc. v. Hollywood Fan Sites, |.N©. 14-



CV-121 gPQ, — F. Supp. 3d —, 2014 WL 6077247, at *14 (S.D.N.Y. Nov. 14, 2014).
Additionally, Raintiffs “must do more than say that the statementsvere false and misleading;
they must demonstrate with specificity why and how that is Rmmbach v. Chang55 F.3d
164, 174 (2d Cir. 2004).

In applying Rule 9(b) to civil RICO actions, “courts in the Second Circuit haveeappli
different standard in cases where a plaintiff claiha mails or wires were simply used in
furtherance of a master plan to defraud, but does not allege that the communibatizsedves
contained false or misleading informatiorAhgermeir v. Coheril4 F. Supp. 3d 134, 145
(S.D.N.Y. 2014) (internal quotation marks omitted). In those situations, “Rule 9(b) sequlye
that the plaintiff delineate, with adequate particularity in the body of the comyptee specific
circumstances constituting the overall fraudulent schenmer® Sumitomo Copper Litig995 F.
Supp. 451, 456 (S.D.N.Y. 199&kge also Zito v. Leasecomm Coiyo. 02CV-8074 (GEL),
2004 WL 2211650, at *12 (S.D.N.Y. Sept. 30, 2008hat is becausenailings in furtherance of a
scheme araot technically “‘averments of fraud’ within the language of Rule 9@md“[o]nce
the plantiff alleges with particularity the circumstances constituting the fraudulbetrse, neither
the reputational interests nor the notice function served by Rule/@(itj be advanced in any
material way by insisting that a complaint contain a list oétstor telephone calls.Spira v.

Nick, 876 F. Supp. 553, 559 (S.D.N.Y. 199But “[ijn cases in which a plaintiff claims that
specific statements or mailings were themselves fraudulenthemselves contained false or
misleading information, the complaint should specify the fraud involved, identify thega
responsible for the fraud, and where and when the fraud occutrete”Sumitomo Copper Litig.
995 F. Supp. at 456ee alsdVorld Wrestling Entm’t, Inc. v. Jakks Pac., Ire30 F. Supp. 2d

486, 498 (S.D.N.Y. 20073ff'd, 328 F. App’x 695 (2d Cir. 2009).
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Further, n pleading a RICO claim against multiple defendahis;bare minimum of a
RICO charge is that a defendant personally committed or aided and abetted rtiesmmof two
predicate acts.’McLaughlin v. Andersqr§62 F.2d 187, 192 (2d Cir. 1992). In cases involving
wire fraud or mail fraudthatstandaraccan bemet through allegations thtite defendants
“committed the predicate acts of mail and wire fraud bgoting [the enterprise] and its
employees to use the mails and/or wires to further the fraudulent sch8eray’2009 WL
7823216, at *8. Thus, “itis . .. unnecessary for the Plaintiffs to allege that each of viduadi
Defendants personally comiteid at least two of the predicate acts of mail and/or wire fralat,”
see also Angermigfi4 F. Supp. 3d at 15JAt a minimum,however, “[w]here multiple defendants
are asked to respond to allegations of fraud, the complaint should inform each deferfdant of t
nature of his alleged participation in the frau@iVittorio v. Equidyne Extractive Indus., Inc.
822 F.2d 1242, 1247 (2d Cir. 1987). That means that a plaintiff may not rely solely upon
defendants’ “positions of control” in an enterprise, and may not link individual defertdants
fraudulent activities “by stating only that [d]efendants were officetdssamreholders” of the
organization.Productores Asociados De Cafe Rio Claro, C.A. v. Barhett 98CV-499 (DAB),
1999 WL 287389, at *3 (S.D.N.Y. May 7, 1999).

Finally, Plaintiffs must alsdallege that each defendant had a specific intent to defraud
either by devising, partipating in, oraiding and abetting the schemé&argum v. Citrin
Cooperman & Cq.No. 12CV- 6909 (SAS), 2013 WL 6087400, at *4 (S.D.N.Y. Nov. 19, 2013)
(internal quotation marks omittedyee also United States v. Guadagb@3 F.3d 122, 129 (2d
Cir. 1999) (holding that “fraudulent intent” is “[e]ssential to a scheme to defjauglile 9(b)
allows aplaintiff to allege intent “generally” rather than “with particularity,” Fed. R. Civ. B),9(
but “the relaxation of Rule 9(b)’s specificity requirement for scientestmot be mistaken for a

license to base claims of fraud on speculation and conclusory allegatMasghn v. Air Line
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Pilots Ass’n, Int’] 395 B.R. 520, 548 (E.D.N.Y. 2008) (quotiSbields v. Citytrust Bancorp, Inc.
25 F.3d 1124, 1128 (2d Cir. 1994aff'd, 604 F.3d 703 (2d Cir. 201@nd aff'd sub nom. Vaughn
v. Air Line Pilots Assi, 377 F. App’x 88 (2d Cir. 2010). Accordingye facts allegeth a
complaint based on mar wire fraud “must give rise tostrong inference of such intent” in one
of two ways. Greene v. Hanover Direct, IndNo. 06€CV-13308 (NRB), 2007 WL 4224372, at *5
(S.D.N.Y. Nov. 19, 2007)ff'd, 326 F. App’x 57 (2d Cir. 2009)irst, a plaintiff may plead facts
establishing “a motive to commit fnd and an opportunity to do soSchmidt v. Fleet Banko.
96-CV-5030 (AGS), 1998 WL 47827, at *6 (S.D.N.Y. Feb. 4, 1998). Secopldjriff may
identify “circumstances indicatg conscious behavior by the defendant, though the strength of the
circumstantial allegations rstibe correspondingly greaterGerstenfeld v. Nitsberd90 F.R.D.
127, 131 (S.D.N.Y. 1999) (internal quttan marks omitted) To satisfy the‘conscious
misbehavior” standard, a plaintiff must shovetkless conduttby thedefendantsiwhich is at
the least, conduct which is highly unreasonable and which represents an extremuesd#pm
the standards of ordinary care to the extent that the danger ieskeibwn to the defendant or so
obvious that the defendant must have been aware dhité CarterWallace, Inc., Sec. Litig.
220 F.3d 36, 39 (2d Cir. 200Q0internal quotation marks omittediee als®80544 Canada, Inc.
v. Aspen Tech., In633 F. Supp. 2d 15, 29 (S.D.N.Y. 2009).

2. Analysis

Applying those standards here, Plaintiffs’ claims against each set of ialiiddfendants

fail as a matter of law. First, the Complaint fails to allege that various categbinelsvidual
Defendants— namely, theResource Allocation Defendants, the Financial Aid Defendants, the
Marketing Defendants, the Recruiting Defendants, the Authorization Defendadtthe Default

Manipulation Defendants — possessed the requisite fraudulent iteobnd, Plaintiffs’ claims

12



against the Job Placement Defendants fall short of Rule 9(b)’s particudgpiyements. The
Court will discuss each failing in turn.
a. ClaimsAgainst the Resour ce Allocation Defendants, the Financial Aid

Defendants, the Marketing Defendants, the Recruiting Defendants, the
Authorization Defendants, and the Default Manipulation Defendants

Plaintiffs argue that they have met their burden of establishing scithenespect to all
Defendants because they have “alleged ample fimetswhich the only reasonable conclusion is
that each Officer, aware of the falsity of ASA’s job claims, played aneaatie in furthering
ASA’s scheme.” (Pls.” Mem. 23)it follows that, despite their extensive allegations about the
profit motives behind ASA’s schemsegg, e.g. Am. Compl. 11 52-62Rlaintiffs do not rely on
the “motive and opportunity” prong of the téstestablishing intent— andperhapgor good
reasonas”a generalizegrofit motive that could be imputed to any company has been
consistently rejected as a basis ihferring fraudulent intent” in mail and wire fraud cases.
DeSilva v. N. Shore-Long Island Jewish Health Sys,, T7€ F. Supp. 2d 497, 528 (E.D.N.Y.
2011)(internal quotation marks omittedee alsdBrookdale Univ. Hosp. & Med. Ctr., Inc. v.
Health Ins. Plan of Greater N.YNo. 07CV-1471(RRM) (LB), 2009 WL 928718, at *6
(E.D.N.Y. Mar. 31, 2009)Instead Paintiffs rely on the‘conscious misbehaviorsr
“recklessness” prong establish the reggite fraudulent intent.Plaintiffs fail to make such a
showing, however, with respect to most of théegories oDefendants.

First, Plaintiffs allege that thegdequately pleathe Resource Allocation Defendants’
fraudulent intent with rggect to ASA’s scheme because those Defendantsv that ASA does
not allocate sufficient resources to deliver ongh@mises that it makes to potential and current
students” (Pls.” Mem. 25), yet continue to “invest[] as little of ASA’s revaasipossible in
student services, such as instruction and career placement assistanog,ohriasruiting,

advertising, and profit(tAm. Compl. § 291). Those allegations barely supaoiinferencef

13



fraudulent conduct, however, and certainly do not support an inference of fraudulent intent.
Specifically, Defendantghoice to allocate funds to somiepartmets over othersabsent any
non-conclusory allegations that they were doing so with the knowledge that the decisidn woul
helpfurther ASA’s schemgs better characterized as a business decisiorotiamfurtherance
of fraud. See, e.gButz v. BlissNo. 84CV-7030 (JMW), 1987 WL 14634, at *23 (S.D.N.Y. July
15, 1987)“[A] reviewof [theindividual defendants’jscheme of fraud’ reveals a serids o
legitimate business decisighgather than fraud) Plaintiffs alsocontend that the Shchegols have
“repeatedly authorized immense expenditures of ASA gssstensibly for the construction and
maintenance of ASA facilitieéwhile in fact divertng those assets to pay for the purchase,
construction, improvement, and maintenance of properties owned by [the Shchegols] in their
personal capacities.” (Am. Compl. { 292hose allegations are certaimhore damning than the
allegations against the other Resource Allocation Defendants, but tHewitee to one
paragrapltandareunsupported bginysuggestiorihatthe Shchegols’ behavior was in knowing or
intentional furtherance of ASA’s scheme to deftatudents anthe accrediting agencies
Accordingly,Plaintiffs’ claims againsthe Resource Allocation Defendantsist bedismissed
Plaintiffs fareno better withrespecto five other groups dbefendants— the Default
Manipulation Defendants, the Authorization Defendantsfthancial Aid Defendants, the
Marketing Defendants, and the Recruiting DefendaRiist, “[n]ot all statements may form the
basis of a fraud claim.Nelson v. Publishers Circulation Fulfillment, In&lo. 11CV- 1182
(TPG),2012 WL 760335, at *4 (S.D.N.Y. Mar. 7, 2012). For example, “[u]nder . . . the federal
mail and wire fraud statutes, opinions and puffery or ultimately unfulfilled m&srare not
actionable as fraud.Td. (citing Lasker v. NY. State Elec. & Ga€orp, 85 F.3d 55, 59 (2d Cir.
1996) (internal quotation marks omitted). Thus, a plaintiff may not base a fraudociaim

“subjective claims about products, which cannot be proven either true or falege”Warner

14



Cable, Inc. v. DIRECTV, Inc497 F.3d 144, 160 (2d Cir. 2007) (internal quotation marks
omitted) Here,someof Defendants’ alleged misrepresentationscdrthat ilk. Plaintiffs
challenge, for example, tiMarketing Defendants’ dissemination of materials stating that ASA
has “outstanding job placement assistance” (Am. Compl. § tG#) insistence that students
must “act now” to enroll in ASAid. § 83); anctertain of the Financial Aid Marketing
Defendants’ representations that students“camediately embark on meaningfabreer [sic]”
upon graduation from ASAd. 1 166(alteration in original) Such statements afepinions

about [ASA’s] business” as well as ‘f@ression[s] of corporate optimism,” however, and do not
give rise toa fraud claim.Hampshire Equity Partners Il, L.P. v. Teradyne, Jido. 04CV-3318
(LAP), 2005 WL 736217, at *4 n.4 (S.D.N.Y. Mar. 30, 20(&ting cases)aff'd, 159 F. App’x
317 (2d Cir. 2005) Nor are “exaggeratids] or overstatemefd] expressed in broad, vague, and
commaendatorylanguage,” which arecbnsidered to be offered and understood as an expression of
the sellers opinion only. Time Warner Cable, Inc497 F.3d at 159 (internal quotation marks
omitted);see als&emeckis v. Global Credit & Collection Cor.79 F.3d 632, 636 (7th Cir.
2012) (holding that, in theair Débt Collection Practices ActfDCPA”) context,a statement that
a consumer must “act now” to pay his debt constitutes puffery, or “rhetoricdddig create a
mood rather than to convey concrete information or misinformation.” (internal quoteaditis m

omitted))3

3 Additionally, some of the statements at issue are not even plausibly abduethlse.

For example, ASA’s promotional materials state that “students can earnatesobiegrees in 16
months —the equivalent of four semesters of study under ASA’s accelerated caldAdar,”
Compl.§ 166), a statement that Plaintiffs allege is false and misleading becausetordyoh
students earn Associate’s Degrees in six semd#teffs167). Nevertheless, that many students
donotearn degrees in four semesterr even six semesters does not render ASA’s
assertions that students “can” earn degrees in four semesters false atingslea
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Secondio the extent that Plaintiffs identify statements that are provably false or
misleading, theyail to marshal any specific fadtsdicating thathe Default Manipulation
Defendats, the Authorization Defendants, the Financial Aid Defendants, the Marketing
Defendants, and the Recruiting Defendavmse aware of the falsity of thepresentationsand
fail to plead any factsegarding wher— and how — these Defendants would havenbeade
aware of ASA’s overall scheme to defraafdvhich they are alleged to have acted in furtherance
Instead Plaintiffs primarilyinsist that, becauss various Defendants’ role in ASA’s
organizational structure, Defendants “know or should know” of the overall scheme and thus
knowingly or intentionally acted to further itSée, e.g.Pls.” Mem. 23 (“Marketing and
Recruiting Defendants know or should know that ASA’s claims about job outcomessare.fal
[because] they are aware because they aiategrally involved in ASA’s internal operations —
that the majority of ASA graduates who are employed do not have jobs in their fieddyf s
... ), id. at 24 (“[T]he fact that ASA’s recruiting and financial aid activities are ssetjaand
improperly intertwined . . . supports an inference that Financial Aid Defendaraware that
ASA perpetrates fraug). As noted above, however, Plaintiffs cannot rely solely upon
Defendants"positions of control” inthe allegednterprise to establidnowing or intentional
participation in a fraudBarnett 1999 WL 287389, at *3ee alsaShields v. Citytrust Bancorp,
Inc., 25 F.3d 1124, 1129 (2d Cir. 1994) (dismigsafraud claim because tp&intiff's complaint
merely“couple[d] a factual statement with a conclusory allegation of fraudulent inged,these
“conclusory allegaons —thatDefendants ‘knew but concealed’ some things, or ‘knew or were
reckless in not knowing’ other things — do not satisfy the requirements of Rulg.9Rinintiffs
also argue that theefault Manipulation Defendants “know that a great number of former ASA
students were unemployed or underemployed, and unable to afford the monthly payniesits on t

loans,” and that this knowledge suppdhts irference thatthe Officers intentionally participated
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in ASA’s scheme to defraud.” (Pls.” Mem. 25). But merely cil@iendants’ awareness of
ASA'’s poor job placement outcomes doesgiwe rise to a plausible inference tlaaty
Defendant&nowingly orintentionally participatedh a scheméo defraud ASA students and
government entitiesSeeS.Q.K.F.C. 84 F.3d at 633.

As for the Authorization Deindants, Plaintiffs largely recii@efendants’ alleged
misrepresentations federal and state agenciesincluding representations that ASA “complies
with all applicable federal and state statutes and regulations and accragemzy standartis—
and insist in conclusory fashion that Defendants “know or should know” that these regiressnt
are false becae the representations conflict with ASA’s actual practices. (Am. CifhRi5-

29, 231-32, 234-40)Plaintiffs also allege that NYSED alerted ASA that some of its practices
were nonompliant with regulationand that Shchegol and Konkoth told NYSERttthe

company was adopting procedures to bring it into compliance, but the Complaint is devoyd of
facts to support Plaintiffs’ assertion that the efendantsknew that their statements to

NYSED were false and that the corrective action plansdbegribed would not be implemented
by ASA.” (Id. 1 242-44).As Plaintiffs have failed to present “at least a minimal factual basis fo
their allegations of scientértheir claims against these Defendants must also be dismissed
MLSMK Ins. Co. v. JP Morgan Chase & C@37 F. Supp. 2d 137, 144 (S.D.N.Y. 20{i@j)ernal
guotation marks omitted¥ee alsdn re One Commc’ns CorpNo. 07€CV-3905 (LTS) (AJP),

2009 WL 857535, at *11 (S.D.N.Y. Mar. 31, 20@9yhe Complaint’'s mere recitation of
[fraudulent] practicessoupled with conclusory allegations that Defendants were aware of these
practices by virtue of their positions or their access to unspecified fihdociaments, without
more, fails to state with particularity facts giving rise to a strong infereatarth Defendant

falsely represented, with scienter, that Lightship was in complianceei@bant laws and
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regulations.(internal citation omitted) aff'd sub nom. One Commc’ns Corp. v. JP Morgan SBIC
LLC, 381 F. App’x 75 (2d Cir. 2010).

b. ClaimsAgainst the Job Placement Defendants

By contrastPlaintiffs do allege sufficient facts to infer fraudat intenton the part of the
Job Placement Defendants. Specifically, Plaintiffs allege that thosedaefs providedeports
to the Accrediting Council for Independent Colleges and Schools (“ACICS”) — saeautired
for the school to remain accredited A¢1CS — identifying an unemployed student as having a
salary of $45,000 andbelingmany students as ineligible for placement (and hence excluded
from the employment statisticaho were not, in factineligible. (Am. Compl. 1 278-79). When
an ASA employee informed Shchegol and Willis-Campbell of the error, they “nwad#ort to
investigate or corrétthe misinfomation contained in the reports and continued to circulate
distorted statistics to ACICSId. 1 28Q. Thoseallegatiors aresufficient to establish fraudulent
intent. Seeln re Health Mgmt., Inc. Sec. Litig®70 F. Supp. 192, 204 (E.D.N.Y. 1997) (finding
that certain specific allegations of one defendant’s knowledge of fraudulent estiitluding
“letters from outside auditors following the Fiscal 1994 and 1995 audits, alerting fpotertial
fraudulent activiy], is sufficient to plead a ‘strong inferenad’[the defendard] conscious

misbehavior and recklessis&s*

4 Relying on cases applying the Private@éies Litigation Reform Act (“PSLRA")15

U.S.C. § 78(u)-4, Defendants contend that Plaintiffs cannot rely on an unnamed employee’s
knowledgeto establistscienter (Reply Mem. Law Further Supp. Defs.” Mot. To Dismiss Am.
Compl. (Docket No. 59 Pefs.”’ Reply Mem.”)12-13). The PSLRA, howevaequires that a
plaintiff “state with particularity facts giving rise to a strong ieface that the defendant acted
with the required state of mirid15 U.S.C. 8§ 78uk(b)(2). By contrastRule 9(b) requires opla
“minimal factual basis” for scienter, and allows a pldi to aver intent generallyMLSMK Ins.
Co, 737 F. Supp. 2d at 14internal quotation marks omittedAccordingly, there is no merit to
Defendants’ contention.

18



NeverthelessPlaintiffs’ claims against the Job Placement Defendants fail for a separate
reason: Tey fail to“state with particularity the circumstances constituting fraud.” Fe@iR P.
9(b). As noted abov®laintiffs’ claims againsthe Job Placement Defendants are premaed
Defendants’ falsification of ASA’s job placement rategates that were pulshed in largely
unspecified ASA “marketing and promotional materials” and “regular repat&CiCS. (Am.
Compl. 11 105-15, 2780). As thase materials are alleged to be fraudulent in and of themselves,
rather than merely in furtherance of ASA’s overall fraudulent scheme, Rulesg(bjasthat
Plaintiffs’ allegationsof fraudbe pleaded with particularitySeeln re Sumitomo Copper Litig.

995 F. Supp. at 456. The Complduts tosatisfy that standardTo be sure, it does include

few exampleof various marketing materials containing the inflated statigtic§{ 10509), but

it includes virtually naletails as to when and where ¢gbeanaterials were disseminated. More
glaringly, the Complaint includeso specific information abouthen the “regular reports*>
reports that, as indicated above, the Job Placement Defendants allegedly ka&éaudealent —
were sent to ACICS, meaning that they could have been sent at any point before 2011, when ASA
ceased to baccredited by ACICS.Id. 11 277-80). Thasallegationslo not satisfy Rule 9(ty
heightened pleading standar8ee, e.gUnited States v. All Right, Title & Interest in Real Prop.
& Appurtenances Thereto Known as 35-37 E. Broadway, N.Y.10002 listed as Block 280,
Lot 42 in Office of Cnty. Clerk & Register o’fM\Cnty, N.Y, No. 12CV-4034 (HB), 2013 WL
4006073, at *6 (S.D.N.Y. Aug. 6, 2013) (holding taHiégations that fraudulent representations
occurred “during or about the summer of 2008” were insufficient under Rule §€b)#lso
DeFazio v. Wallis500 F. Supp. 2d 197, 206 (E.D.N.Y. 2007) (finding the plaintiff's claims of
fraudulent mailings failed under Rule 9(b) because they “do not explain what tiauféat]
forms are; what information they contained; when the documents were mailed; cgwho s

them”).
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Plaintiffs insist thathe“existence of an overall scheme to defraud, and each RICO
defendant’s participation, is all that Plaintiffs must plead watttipularity under Rule 9(b).”
(Pls.” Mem. 16). Wer@laintiffs alleging“that the mails or wires were used in furtherance of a
master plan to defraud, as opposed to [alleging thathailings themselves are . fraudulent,”
USA Certified Merchants, LLC v. Koep262 F. Supp. 2d 319, 332 (S.D.N.Y. 2003), their
argumenmmightwell have merit.See, e.gAiu Ins. Co. v. Olmecs Med. Supply, Mo, 04CV-
2934 (ERK), 2005 WL 3710370, at *11 (E.D.N.Y. Feb. 22, 2005). And indeed, where a plaintiff
has already pleaded predicate acts against individual defendants bads¢ailed allegations of
their involvement in the schenoetheir use of the mails or wires to further the scheme, some
courts have found a failure to plead indival communications with particularitioes not warrant
wholesale dismissal of a plaintiff's claimSee, e.gBeth Israel Med. Ctr. v. Smitb76 F. Supp.
1061, 1071 (S.D.N.Y. 1983)In view of the complaint's detadedescription of the defendants’
scheme . .the failure to describe particular letters or telephone calls is not fatal to the
complaint’). Here,however, Plaintiffsallegationsof mail and wire fraud against tdeb
Placement Defendants rest entirely communicationthat are themselves alleged to have been
fraudulent. $eeAm. Compl. § 519(e), (j)). Isuch circumstance$Rule 9(b) requires that the
complaint allege the essential ‘when, what, why and to whom’ — when and to whom the
statement was made, what it contained, and wigsgt false or misleading- with particularity.”
Spira 876 F. Supp. at 559V ere it otherwisethe Job Placement Defendants would have to craft
a responsive pleading addressing an indefinite number of unspecified fraudulenéizcam
documents that, whout any time framesould number in the thousand&f. U.S. ex rel. Kester v.
Novartis Pharm. Corp.23F. Supp. 3d 242, 258 (S.D.N.Y. 2014)(timately, whether a
complaint satisfies Rule 9(ldepends upon,” among other factothe determingon of how

much circumstantial detail is necessary to give notice to the adversapamrynable him to
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prepare a responsive pleadin@iiternal quotation marks omitted)As Plaintiffs fail to provide
the requisite details regarding the fraudulent documents produdbd bBgb Placement
Defendantsand those documents form the bedrocRlaintiffs’ claims against those Defendants,
theclaims must be and are dismisSed.
B. Civil RICO Conspiracy

Plaintiffs also bring a civil RIC@onspiracy claim pursuant Tatle 18, UnitedStates
Code, Section 1962(d)l'o establisha violation of that provision, “a plaintiff must show that the
defendant agreed with at least one other entity to commit a substantive Ré@€ecfCrawford,
758 F.3d at 487. Courts, including the Second Cirbaieheldthatwhere, as here plaintiff
fails to state a substantive RIQ@G&im, any claim of conspiracy under Section 1962(d) must fail as
well. SeeDiscon, Inc. v. NYNEX Corm®3 F.3d 1055, 1064 (2d Cir. 1996%ince we have held
that the prior claims do not state a cause of action for substantive violations oftRéGPesent
claim does not set forth a conspiracy to commit such violationa€ated on other grounds25

U.S. 128 (1998)Kilkenny v. Law @ice of Cushner & Garvey, L.L.PNo. 08CV-588 KMK),

5 Plaintiffs do not argue that they should be excused from Rule 9(b)’s pleading respusem
because the facts are “peculiarly within” Defendants’ knowleskge, e.g.Wexner v. First
Manhattan Cq.902 F.2d 169, 172 (2d Cir. 1990) (holding that “[d]esfhigegenerally rigid
requirement that fraud be pleaded with particularity, allegations may be cas&formation and
belief when facts are peculiarly within the opposing party’s knowledge,” but rtb@ng[t]his
exception to the general rule must netrbistaken for license to base claims of fraud on
speculation and conclusory allegations”), although the Complaint could be readdstag)g
much. Gee, e.g Am. Compl. T 278 (“Shchegol and Willidampbell made repeated false
statements to ACICS, on occasions that Named Plaintiffs cannot identify batehaown to
ASA Defendants . . 7)). Plaintiffs, however, were able to plead with specificity the exact
contents of the false statements in one of the reports to A@CHZ79), so there is no basis on
the current record to conclude that the nature and dates of the false statemen@I@ve
“peculiarly” within Defendants’ knowledgeSeeWilson v. Toussje260 F. Supp. 2d 530, 537-38
(E.D.N.Y. 2003) (concluding that, “based upon the proffered materials, the Court canmet, at t
time, ascertain whether” th/exnerexception to pleading with particularity “applies to any
portions of fhe plaintiffs] RICO claims”).
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2012 WL 1638326, at *8 (S.D.N.Y. May 8, 2012) (“Elause Plaintiff has failed to plausibly
state a substantive RICO claim, he also, therefore, has failed to state a R&p@acyrclaim.”);
DeSilvg 770 F. Supp. 2dt525 n.13(“Because plaintiffs lack standing to bring a claim under
either Section 1962(a) or Section 1962(c), plaintiffs’ Section 1962(d) claim alsoeuestsarily
fail, because to establish a conspiracy violation under § 1962(d), a plaintiff disstachequately
state a claim under 88 1962(a), (b), or’jc)In any event, Plaintiffs’ conspiracy claim fails for
other rasons, as they fail to “provide specific factual allegations supporting an irégetbat
Defendantsentered into an agreement to facilitate the goals of [the] enterpBsarhidlv. Fleet
Bank 16 F. Supp. 2d 340, 354 (S.D.N.Y. 1998agreed with on other grounds by Pavlov v.
Bank of N.Y. C925 F. App’x 70, 71 (2d Cir. 2002ee also, e.gHecht v. Commerce Clearing
House, Inc.897 F.2d 21, 25 (2d Cir. 1990Because the core of a RICO civil conspiracy is an
agreement to commit predicatets, a RICO civil conspiracy complaint, at the very least, must
allege specifically such an agreement.l)is not enough to allege in conclusory fashion that
Defendants “conspired” to defraugSeeAm. Compl. §§ 515, 517)After all,in order to survive a
Rule 12(b)(6) motion,“[t]hreadbare recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffidgBal, 556 U.S. at 678. As Plaintiffs’ conspiracy
allegations are not only conclusory, laldo ‘do not permit the court to infer more than the mere
possibility of misconduct,id. at 679 this claim must be and is dismissed.
C. State-Law Claims

In light of the Court’s dismissal of Plaintiffs’ federal clainiseCourt declines to exercise
swpplementajurisdiction over Plaintiffs’ statéaw claims Pursuant to Title 28, United States
Code, Section 1367, a district court has discretion over whether to exercise jonsulietr state-
law claims “that are so related to claims in the actiohiwisuch original jurisdiction that they

form part of the same case or controversy under Article IIl of the UniteglsSTainstitution.” 28
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U.S.C. 8§ 1367(a). The Supreme Court and the Second Circuit have made clear, however, that, as a
general rule, “whe the federal claims are dismissed the ‘state claims should be dismissed as
well.”” In re Merrill Lynch Ltd. P’ships Litig.154 F.3d 56, 61 (2d Cir. 1998) (quotidgited
Mine Workers v. Gibhs383 U.S. 715, 726 (1966)). Here, there is no basis totdegparthat
general rule. Given the relatively early state of the case, the traditiona¢Svafijudicial
economy, convenience, fairness, and comity” that the Court must consider do not counsel in favor
of exercising jurisdiction Carnegie-Mellon Univ. v. Cohjld84 U.S. 343, 350 (1988).
Accordingly, Plaintiffs’ statdaw claim is dismissedand the Courtherefore does not reach the
guestion of whether Defendants violated Section 349 of the (&@E28 U.S.C. § 1367(ckee
also, e.g.Purgess v. Sirrock, 33 F.3d 134, 138 (2d Cir. 1994) (recognizing that if the plaintiff's
federal claims are dismissed before trial and there has not been a substantditueepan
resources on the state claims, state claims should generally be dismissdjl as wel
CONCLUSION

It may well be that Defendanitsve engageith — and continue to engage in — unsavory
business practices, but that is not the question before the GQuostead, the solguestionfor the
Courtis whether Plaintiffs have adequately pleaded ttiaims under the rigorous standards that
apply under Rule 9(b) artd RICO claims, especially RICO claims where the alleged predicate
acts are mail and wire frauddaving found that they have nafd that Plaintiffs must seek relief
for anystatelaw violations in state court, the Court is compelled to grant Defendants’ motion to
dismiss and dismighie Complaint in its entirety.

Thatis not, however, thend ofthe matter,asPlaintiffs request— albeit inafootnotein
theirmemorandunof law — for leave toamend theirComplaint in theaventthatthe Courtfinds
it deficient (Pls.’"Mem. 41 n.28). UnddRule 15(a)(2)of the FederaRulesof Civil Procedure,

which governgllaintiffs’ request, leavéo amed a complaintshould befreely given “when
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justice so requires.Fed.R. Civ. P.15(a)(2). The Second Circuit has held that a Rule 15(a)
motion — as the Court construes Plaintiffs’ request — “should be denied only for such @sasons
undue delay, bad faith, futility of the amendment, and perhaps most important, thegesult
prejudice to the opposing partyAetna Cas. & Sur. Co. v. Aniero Concrete G®4 F.3d 566,

603 (2d Cir. 2005) (internal quotation marks omitted).

In light of thatstandard — and givathe Court’s basis for dismissal of Plaintiffs’ claims
against tle Job Placement Defendants in particatagranting Plaintiffs leave to amend is
warranted in this caseSeeOfficial Publns, Inc. v. Kable News CA#884 F.2d 664, 669 (2d Cir.
1989) (noting that “wherf] complaint is deficient under Rule 9(b), leave to amend is usually
afforded” (internal quotation marks omitted)). To be sBraintiffs already had one opportunity
to amend their Complaiivllowing Defendants’ first motion to dismisand were expressly
warned thathey would“not be given any further opportunity to amend the complaint to address
issues raised by the motion to disniis@Docket No. 30) Neverthelesgshe Court cannot
conclude that a second opportunity would be futile. Indeed, although some of Defendants’
arguments for dismissal in its first motiare identical tahose made in the instant motion,
Defendants largely attacked Plaintiffs’ fiGbmplaint on more general grounds, such as on its
tendency to attribute all allegedly fraudulent statements to “ASA Defendarutstsafailure to
includeanyrepresentations made Befendants itheir submissions to accrediting ageneies
deficiencieghat Haintiffs by and large curedThat is,thisnot a case where there is a “repeated
failure to cure deficiencies by amendments previously allowldré Eaton Vance Mut. Funds
Fee Litig, 403 F. Supp. 2d 310, 319 (S.D.N.Y. 2005) (internakgton marks omittedpaff'd sub
nom. Bellikoff v. Eaton Vance Corg81 F.3d 110 (2d Cir. 2007).

Accordingly, Plaintiffs are hereby given leave to file a second amended complaint within

thirty days of the date of this Opinion and Order; Plaintiffs will not be given any further
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opportunity to amend to address the defects addressed in this Opinion and Order. fifsRlainti
amendDefendantshall havethree weeks in which to respond to the new colaipt. If Plaintiffs
do not amend, the case will be dismissed without further notice to the parties.

The Clerk of Court is dectedto terminate Docket No. 46.

SO ORDERED.
Date June 5, 2015 d&i %,/_
New York, New York ESSE MFURMAN
nited States District Judge
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