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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________ X
MARISA HOLMES,
Plaintiff,
-V- No. 14 CV 5253-LTS-SDA
THE CITY OF NEW YORK et al.,
Defendants.
_______________________________________________________ X

MEMORANDUM OPINION AND ORDER

Plaintiff Marisa Holmes brings thiction under 42 U.S.C. § 1983 against the
City of New York and individual DefendamKenneth O’'Donnell, Anthony Bologna, and
Fernando Centeno-Talavera (edfiively, the “Defendants”) for glation of herights under the
United States Constitution arising from hereat on September 24, 2011, during demonstrations
by Occupy Wall Street (“OWS”) in lower Manhattaihis Court has subject matter jurisdiction
pursuant to 28 U.S.C. § 1331.

On March 4, 2016, the Court grantedf@elants’ motion to dismiss as to
Plaintiff's claims for maliciouprosecution, assault, battery, amdaessive force. (Docket entry
no. 76.) On February 8, 2017, the Court deRikdntiff's motion for leave to amend her
malicious prosecution claim. (Docket entry no. 12Bhe Court also decled to reconsider its
dismissal of Plaintiff's excessive force claim. (Id.) Defendants now move for summary
judgment dismissing Plaintiff's fadsarrest, trespass, abuse ofgass, fabrication of evidence,
and First Amendment retaliation claims. ([Retentry no. 134.) Defendants also move for
summary judgment dismissing Ri&ff’s claim for municipal lialiity against the City of New

York, her claim for supervisory liability agast Individual Defendants O’Donnell and Bologna,
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and her claims against Individual Defendantso§ob and Centeno-Talaver@d.) Plaintiff
cross-moves for summary judgment on herdagest, fabricatioof evidence, First
Amendment interference, and municipal ligp claims. (Docket entry no. 138.)

On July 14, 2017, after oppositions to the parties’ cross-motions for summary
judgment had been filed, Plaintiff requestedJe to assert previously withdrawn municipal
liability claims based upon a June 28, 201 AvNeork City Civil Complaint Review Board
report. (Docket entry no. 165The Court denied Plaintiff’'s cgiest, which was made after the
close of discovery and at the reply stage of samrjudgment briefing, agnfairly prejudicial to
the defense and contrary to theerests of efficiency andglicial economy. (Docket entry no.
168.)

The Court has considered carefully the ipaitsubmissions. For the reasons that
follow, Defendants’ motion for summary judgmesgranted in part and denied in part.

Plaintiff's motion for summary judgent is denied in its entirety.

BACKGROUND
Unless otherwise indicated, tfalowing facts are undisputed Plaintiff is a
documentary film-maker and journalist whonked with the OWS media group. (Docket entry
no. 139, PI. 56.1 St. 1 6; docket entry no. 162, Holbwd. § 2.) Defendant Kenneth O’Donnell
is a New York Police Department (“NYPD”) @éetive and a lawyer in the NYPD legal bureau.

(Pl. 56.1 St. 1 1.) Defendant Fernando Centerlav€aa is a police ofter with the NYPD and

1 Facts characterized as undisputed ardtifteshas such in the parties’ statements
pursuant to S.D.N.Y. Local @i Rule 56.1 or drawn from @dence as to which there has
been no contrary, non-conclusory factual pnoff€itations to th parties’ respective
Local Civil Rule 56.1 Statements (“Def. 561" or “Pl. 56.1 St.”) incorporate by
reference the parties’ citations to ungierty evidentiary submissions, including video
evidence whose authetity is undisputed.
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Defendant Anthony Bologna isdeputy inspector with the NYPD(Docket entry no. 13, Am.
Compl. 1 7.)

On the morning of September 24, 2011, Pl#iatirived at Zuccdt Park and left
with a march. (Docket entry no. 136, Def. 56.11%t1-2.) Plaintiff had her camera out and was
filming the march as it was happening. (Id.  Bhje march left Zuccotti Park, continued south
on Broadway, and then turned onto Wall Stréid. 1 4.) From Wall Seet, the march turned
north onto Nassau Street. (Id. 19.) Plaimificeeded north on Nassau Street until she reached
the corner of Nassau and Ce@areet. (Id. 1 10; déet entry no. 163, PIl. Resp. to Def. 56.1 St.
(“Pl. Resp.”) 1 10.) At the corner of Nassad Cedar, Plaintiff encountered a man, known as
R.S., kneeling in the street and giving a spedbtef. 56.1 St. § 11.) Plaintiff noticed R.S. and
began to film his speech. (PI. 56.1 St. § 20kdbentry no. 159, Def. Resp. to PI. 56.1 St.
(“Def. Resp.”) 1 20.) The parties disputeetiier NYPD officers on the scene were attempting
to direct individuals gatherezh the roadway towards the sidewdlking this time. (Compare
Pl. Resp. 11 46, 71, 134 with Def. 56.1 St. {1 46, The parties do not sipute that, shortly
after R.S. finished his speech, he was plaswater arrest. (Def. 563t. 1 20.) The parties
dispute the events that transpired next.

Defendants allege that, following R.Sagest, Bologna dered several NYPD
officers, including O’Donnell, to clear the streédtprotestors. (Id. 1 54.) Defendants contend
that Plaintiff ignored O’Donnel$ order to leave the streetsiead walking around O’Donnell to
the location where R.S. was being handaltiad filming the arresting officer from
approximately one-half of an inch away. (ld. §)5Defendants allegedhafter Plaintiff made
contact with one of the officers arresting R.SD@nnell warned Plaintiff to get out of the street

again, at which point Plaintitirned around, swatted at O’'Donnglhand, and told him not to
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touch her property._(ld. 1 58-60.) O’Donneégriplaced Plaintiff under arrest with the
assistance of Centeno-Talave(dd. 1 61, 72.)

Plaintiff alleges that, after allowing Phiff to film R.S. for over two minutes,
O’Donnell told her to get out of the street juspatice officers began touff R.S. (Pl. 56.1 St. §
29, 31; Holmes Decl. 1 19-20.) Plaintiff allsghat O’Donnell “fixated” on her over others
present in the roadway, addressing her by nasigng her to leave the roadway, and then
blocking the lens of her camera to prevent PIgifrom continuing to film R.S.’s arrest. (PL.
56.1 St. 11 31, 34; Holmes Decl. 1 20, 22.) Hfasontends that she then moved alongside the
officers carrying R.S. towards the south sidewalk of Nassau Street, and that she was in the
process of leaving the roadwaydampliance with O’Donnell’s guest when she was arrested.
(Pl. 56.1 St. 1 32; Holmes Decl. 11 21, 30-32.) mafiadmits that, at one point while she was
filming R.S.’s arrest, an NYPDfficer's elbow bumped into heamera. (Pl. 56.1 St. § 44;
Holmes Decl. 1 76.)

In addition to their disparate accountgld events precettj Plaintiff's arrest,
the parties also proffer conflioty evidence as to whether Plafihdubsequently resisted arrest
(compare Def. 56.1 St. § 51, 61-62, 104-105, 107-109 with PI. Resp. § 51, 61-62, 104-105, 107-
109 and Holmes Decl. 37, 41-44, 70-71, 73-7479883, 84), and whether Plaintiff was
blocking vehicular traffic prioto her arrest (compare Pl. 561 1 24-25, 61-65 and Holmes
Decl. 11 54, 66 with Def. Resp. 11 24-85%;65 and Def. 56.1 St. 1 101, 110, 112, 114-115).
Defendants contend that Plaffitesisted arrest by trying toreak away from the arresting
officers and using force to physity prevent her arms from g behind her back. (Def. 56.1
St. 11 51, 61-62, 104.) Defendants alsatend that Plaintiff furthreresisted arrest by throwing

her arm up, clutching her left arm against hexsthand spreading her legs apart. (Id. 1 105,
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107-109.) Finally, Defendants allege that Pl#imiocked a postal van and another vehicle from
proceeding on Nassau Street. (Def. 56.1 St01Y 110, 112, 114-115.) Plaintiff disputes each
of these allegations (see PIl. Respl{@l-65, 104-105, 107-109; Holmes Decl. | 41-44, 70-71,
73-74, 78-79, 83), and also argueatther large backpack madenitpossible for her to place her
hands behind her back (see Pl. Resp.  106; HdDaek 37), and that Nassau Street was closed
to vehicular traffic that day (see PIl. 56.1.24-25, 61-65; Holmesdal. 1 54, 66). Itis
undisputed that Plaintiff was in the roadway wWHRI&. was giving his speech, and that Plaintiff
was arrested while on the roadway. (Pl. R§22; Def. Resp. T 21; Holmes Decl. 1 30.)
Plaintiff's arrest was processed by CGami-Talavera. (Def. 56.1 St.  76.)
Plaintiff was charged with resting arrest, obstruction of govenental administration in the
second degree, and disorderly conduct. (Doeké&l no. 140-2, Criminal Compl.) The criminal
complaint, which was signed and sworn to by @ndell, states that Plaiff “was obstructing
vehicular traffic by standing in the middle of thteeet,” that Plainti “pushed [O’'Donnell’s]
arm away,” and that Plaintiff “refused to gher] hands behind [her] back, kicked [her] legs
back and forth, wrapped [her] arms arouner[Hibody, and threw [her] arms up and down
thereby making handcuffing difficult.”_(Id. 4t2.) The obstruction of governmental
administration charge against Plaintiff was ultimately dismissed on motion of the District
Attorney; the two other charges reedismissed after adjournmentdontemplation of dismissal.
(See docket entry no. 161-2, Apr. 16, 2012 Hr'g RIlaintiff made five court appearances in

connection with these charges. (See doehkéty no. 161-3, Crim. Amarance History.)
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DISCUSSION
Summary judgment is appropriate whHéme movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). Material facts are those that “might affect the outcome of the suit
under the governing law,” and there is a genuine dispute where “the evidence is such that a

reasonable jury could return a verdict foe ttonmoving party.” Rojas v. Roman Catholic

Diocese of Rochester, 660 F.3d 98, 104 (2d ZTil.1) (quoting Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986) (internal quotation marks omitted)). In evaluating a motion for
summary judgment, the Court mdsonstrue all evidence in tHigght most favorable to the
nonmoving party, drawing all inferences and resw\all ambiguities in its favor.”_Dickerson v.

Napolitano, 604 F.3d 732, 740 (2d Cir. 2010).

Plaintiff's False Arresand Trespass Claims

Defendants argue that Plaintiff's falarrest and trespass claims should be
dismissed because O’Donnell had probable cauagést Plaintiff. The existence of probable

cause is a complete defense to an action fee farrest under sectid®83. Weyant v. Okst, 101

F.3d 845, 852 (2d Cir. 1994). In general, probable cause exists when officers “have knowledge
or reasonably trustworthy infomttion of facts and circumstandbst are sufficient to warrant a
person of reasonable caution in the belief thatperson to be arrested has committed or is
committing a crime.”_ld. “Whether probableus existed for the charge actually invoked by

the arresting officer at the time of the arrestrslevant.” Ackerson v. City of White Plains, 702

F.3d 15, 20 (2d Cir. 2012) (internal quotationsl @itations omitted). Accordingly, Defendants
need only show that there was probable causerést Plaintiff forany single offense.

Marcavage v. City of New Yorl§89 F.3d 98, 109-110 (2d Cir. 2012).
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Here, Defendants argue that probable caxssted for a violation of New York
Vehicle and Traffic Law 8§ 1156(ajihich provides that “[w]hersidewalks are provided and
they may be used with safety it shall be unlawful for any pedestrian to walk along and upon an
adjacent roadway.” A violation of section 1156&glefined as a “traffic infraction” under New
York law. See N.Y. Veh. & Traf. Law 88 1101, 1800(a). A traffic infraction, however minor,

can establish probable cause for a custodiakar United States v. Scopo, 19 F.3d 777, 782 (2d

Cir. 1994); see also N.Y. Veh. & Traf. Law 8 166or purposes of arrest without a warrant,
pursuant to article one hundredtjoof the criminal procedurews a traffic infraction shall be
deemed an offense.”). Based on the undispatetkihat Plaintiff wastanding in the roadway,

probable cause existed for her arrest. Baeer v. City of New York, 2017 WL 2483813, at *3-

4 (S.D.N.Y. June 7, 2017) (finaly probable cause for violatiaf section 1156(a) based on the

fact that plaintiffs “voluntarily entered the sttdrom the sidewalk”); Pinto v. City of New York,

2017 WL 5508917, at *4 (S.D.N.Yar. 2, 2017) (same). At a minimum, reasonable police
officers could have disagreed as to whethertheas probable cause to arrest Plaintiff for a
violation of Vehicle and Trafé Law 8 1156(a), thus entitling Bendants to qualified immunity.

See Gonzalez v. City of New York, 2017 VWB9985, at *2 (S.D.N.Y. Jan. 13, 2017) (granting

gualified immunity where plaintiff was walking the roadway when a sidewalk was provided,
in violation of section 1156(a)).

Accordingly, Defendants’ motion for summary judgment dismissing Plaintiffs’
false arrest claim is gramteand Plaintiff’'s correspondingass-motion for summary judgment

on this claim is denietl.

2 Plaintiff makes no attempt to distinguish reispass claim from her false arrest claim.

Accordingly, Defendant’s motion is also grashigith respect to Plaintiff's trespass claim
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Plaintiff's Fabrication of Evidence Claim

To prevail on a fabrication of evidenclkaim, a plaintiff must show that “an (1)
investigating official (2) fabricates evidence (Bat is likely to influence a jury’s decision, (4)
forwards that information to prosecutors, and (8)ghaintiff suffers a depration of liberty as a

result.” Jovanovic v. City of New York, 48&d. App’x 149, 152 (2d Cir. 2012). The existence

of probable cause is not a defense taoaid¢ation of evidence claim._Id.

Plaintiff makes no argumetthat Defendants Bologrend Centeno-Talavera
fabricated evidence, and thus her fabricatioevaflence claim must be dismissed as against
those Defendants. (See Am. Compl. { 53-62aintiff does argue, however, that O’'Donnell
fabricated statements in the criminal complé#natt Plaintiff “was obstrcting vehicular traffic by
standing in the middle of the street,” that Ridf “pushed [O’Donnell’s] arm away,” and that
Plaintiff “refused to put [herhands behind [her] back, kickedejfh legs back and forth, wrapped
[her] arms around [her] body, and threw [herharup and down thereby making handcuffing
difficult.” (Criminal Compl. at 1-2.) Plairfii denies that she pushed O’Donnell’'s arm away,
refused to put her arms behind her back, kidkedlegs back and forth, wrapped her arms
around her body, or threw her arms up and dofi#tolmes Decl. | 37-38, 42-44, 70, 73-74, 84.)
The parties also dispute whether Ridi was in fact blocking vehidar traffic prior to her arrest.
(Compare PI. 56.1 St. 11 24-25, 61-65 and Holbwed. 11 54, 66 with Def. Resp. 1 24-25, 61-
65 and Def. 56.1 St. {1 101, 110, 112, 114-115femants contend that video evidence
submitted in connection with the parties’ motialesnonstrates that O’Donnell’s statements in
the criminal complaint were not false. Thee® evidence, however, isclear and does not

establish Plaintiff’'s conduct to the extent thizt no reasonable juroould conclude that

to the extent that claim is also premisedthe facts and circumstances surrounding her
arrest.
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O’Donnell’s statements were not false. Indeed?lamitiff notes, contrary to his statement that
Plaintiff pushed his arm away, Donnell testified at his deposn that Plaintiff did not make
contact with him at any point._(Sdecket entry no. 140-1, O’'Donnell Dep. 133:16-18.)
Because reasonable inferences could be drawer eitlly on the basis of the current record, and
because Plaintiff’'s conduct during her arresttisnately material to a jury’s decision where
Plaintiff is charged with redisig arrest, neither party is ettdéid to summary judgment on this

claim with respect t@efendant O’'Donnell.

Plaintiff's Municipal Liability Claim

To prove a claim for municipal lidlty under section 1983 plaintiff must
establish three elements: (1) that an official poticgustom is in place; (2) that there is a causal
link between plaintiff's alleged constitutional injury and the policy or custom; and (3) that

plaintiff in fact suffered a constitutionaljury. See Zahra v. Town of Southold, 48 F.3d 674,

685 (2d Cir. 1995) (citations omitted). “Where tuntention is not that the actions complained
of were taken pursuant to a . . . policy that wamdly adopted or ratified but rather that they
were taken or caused by an official whoseamdirepresent officigolicy, the court must
determine whether that officialad final policymaking authority ithe particular area involved.”

Jeffes v. Barnes, 208 F.3d 49, 57 (2d Cir. 2000) héWer the official in question possessed

final policymaking authority is a ¢gl question, . . . which is to lamswered on the basis of state
law.” 1d. (citations omitted).

Here, Plaintiff points to no state law local custom tht would support the
conclusion that the City has vested O’Donméth relevant final policymaking authority.

Plaintiff argues that O’Donnell is a final policyker because, as a member of the NYPD legal
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bureau, his legal advice is binding upon all merslof the NYPD regardless of whether they
outrank him. However, Plaintiff has presentecenmence to suggestahO’Donnell gave legal
advice in connection with Platiff's arrest on September 24, 2011. Aside from O’Donnell’s
position in the legal bureau, Plaintiff has adduced any evidence to demonstrate that
O’Donnell has the authority to bind the Cityany relevant respect, or that O’'Donnell was
tasked by state law with responsibility for madkipolicy with respect to OWS or arrests in
general. Indeed, O’'Donnell’'s uncontrovertedtimony suggests he did not have authority
within the legal department twder arrests voided, nor did Gobnell have the authority in his
capacity as a NYPD detective to issue bindingimands to other police officers. (See
O’Donnell Dep. 91:4-16; 92:22-93:18.) BecauserRitiihas not established as a matter of law
that O’'Donnell is a final policymaker, Defenda’ motion for summary judgment dismissing
Plaintiff's municipal liabilityclaim is granted, and Plaintif’corresponding cross-motion for

summary judgment on th@daim is denied.

Plaintiff's First Amendment Interference Claim

Plaintiff argues that she is entitledsummary judgment on her First Amendment
interference claim against Individual Defend@ibonnell because “[t|he First Amendment
right to film in public was clearly establishadd the unlawfulness @’Donnell’s interference
with Plaintiff's filming was apparent” (Docket entry no. 141 at 7Defendants assert that they
are entitled to qualified immunitynd that, in any event, any Filktnendment right that Plaintiff
may have had to engage in the activity was nated because Defendants’ orders to clear the

street were a reasonable time, manner, and pdstaction. Because Bendants are entitled to

3 Plaintiff's First Amendment interference claim, unlike her First Amendment retaliation
claim, appears to be based on O’Donnallieged efforts to block Plaintiff's video
recording of R.S.’s arrest prito Plaintiff's own arrest.
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gualified immunity with respect tBlaintiff's interference claim, the Court does not address the

merits of Plaintiff's constitutional claimSee DiStiso v. Cook, 691 F.3d 226, 240 (2d Cir. 2012)

(“[W]here qualified immunity is clearly warranted the second step ahalysis, courts may
simply rule on that basis without employing ‘scarce judicial resources to resolve difficult and
novel questions of constitutional or statutoriempretation that will have no effect on the
outcome of the case’) (iatnal quotations omitted).

“The doctrine of qualified immunity shields public officials performing
discretionary functions from civil liability sofar as their conduct de@ot violate clearly
established statutory or constitutional rightswbich a reasonable person would have known.”

Bradway v. Gonzales, 26 F.3d 313, 317-18 (2d £394) (quoting Harlow v. Fitzgerald, 457

U.S. 800, 818 (1982)). To determine whether#tevant law was clearly established, a court
considers “the specificity with which a rightdefined, the existence of Supreme Court or Court
of Appeals case law on the subject, and the utatedsg of a reasonabidficer in light of

preexisting law.” _Terebesi v. Torreso, 768dr217, 231 (2d Cir. 2014). Even if the Second

Circuit has not explicitly held a course of contitecbe unconstitutional, the law may be clearly
established if “decisions from th@s other circuits @arly foreshadow a particular ruling on the
issue.” 1d. (internatjuotations omitted).

In September 2011, when Plaintiff wasested, neither the Supreme Court nor
the Second Circuit had directly@@ssed the constitutionality icording police activity. See

Mesa v. City of New York, 2013 WL 31002,*25 (S.D.N.Y. Jan. 3, 2013) (stating that “no

Second Circuit case has directlgdressed the constitutionality of the recording of officers
engaged in official conduct”). As of SeptemB011, the First, Ninth, and Eleventh Circuits had

concluded that the right existajt the Third and Fourt@ircuits had determined that the right
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was not clearly established. Compare GlilCunniffe, 655 F.3d 78, 82, 85 (1st Cir. 2011);

Fordyce v. City of Seattle, 55 F.3d 436, 43t (Gir. 1995); Smith v. City of Cumming, 212

F.3d 1332, 1333 (11th Cir. 2000) with KellyBorough of Carlisle, 622 F.3d 248, 261-62 (3d

Cir. 2010);_Szymecki v. Houck, 353 Fed. App’x 852, 853 (4th Cir. 2009).

The decisions that had by 2011 recogniaemht to film police conduct were not
based on facts sufficiently consistevith those now before the Court to support a determination
that Plaintiff's right to engagm the conduct with which Defendts interfered was so clearly

established in 2011 that “every reaable [police officer] would havenderstood that what he is

doing violates that right.”_Tebesi, 764 F.3d at 230 (quotingh&soft v. al-Kidd, 563 U.S. 731,
741 (2011)). By Plaintiff's own account, she waswéed to film R.S. for two minutes before
being instructed to move away as the poliegan to cuff R.S., and she was at close enough
range to come into contact witheof the officers in the course of filming R.S.’s arrest. (See PI.
56.1 St. 1 29 (“During this over twainutes of time that Plaintifivas filming [R.S.] deliver his
oration, the members of the NYRIDesent at the scene said nioghto ask any members of the
public or journalists to get out of the roadwgyolmes Decl. § 76 (“Abne point while | was
filming the police as they carried [R.S.] towaithe sidewalk a member of the NYPD moved his
elbow back and his elbow bumped into my camgyaBy contrast, the cotum Glik noted that

the plaintiff in that case filmed police officeifsom a comfortable remove.” 655 F.3d at 84. In
Fordyce, there was a material issue of facbaghether the interference manifested as assault
and battery by the police officer. 55 F.3d@®. In_Smith, the court did not detail the

underlying conduct but noted, injeeting the claim of a Firdkmendment violation, that the

right to photograph or videotape police condu¢sishject to reasonable time, place, and manner

restrictions.” 212 F.3d at 1333. The right toaw police activity at extremely close range
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during an arrest was not cleadstablished at the time Plaffis camera was blocked and she
was instructed to move awa®’Donnell is therefore ented to qualified immunity. Plaintiff's

motion for summary judgment onishclaim is accordingly denied.

Plaintiff's First Amendment Retaliation Claim

To establish a claim for retaliationdar the First Amendment, a plaintiff must
show: “(1)[s]he has an interest protected l®y/First Amendment; (2) defendants’ actions were
motivated or substantially caused by [her] exs@f that right; and (3) defendants' actions

effectively chilled the exercise of [her] First Amendment right.” Curley v. Village of Suffern,

268 F.3d 65, 73 (2d Cir. 2001T.he existence of probable cause will defeat a First Amendment
claim that is “premised on the allegation that ddBnts prosecuted a plaintiff out of a retaliatory

motive, in an attempt to silence her.” bi&ant v. French, 691 F.3d 193, 215 (2d Cir. 2012);

Mozzochi v. Borden, 959 F.2d 1174, 1180 (2d Cir. 1992 individual does not have a right

under the First Amendment to be free from a criminal prosecution supported by probable cause

4 In reaching this conclusion, the Court ndtest, after September 2011, courts in this
Circuit have trended towards general rectigniof a First Amendmnt right to record
police activity, although consideraldebate still remains reghng the scope of the right
and the extent to which it is clearlytalslished._See, e.qg., Mesa, 2013 WL 31002, at *25
(S.D.N.Y. Jan. 3, 2013) (right to record offisemgaged in officiatonduct not clearly
established as of 2009); Higginbothaltf5 F. Supp. 3d 369, 381 (S.D.N.Y. 2015)
(disagreeing with Mesa amdcognizing First Amendmenigfit to record police activity
that was clearly established as of NioNxer 2011); Pluma v. City of New York, 2015
WL 1623828, at *7 (S.D.N.Y. Mar. 31, 2015)git to photograph and record police
activity not clearly establisldeas of December 2011); Ches v. City of New York, 2017
WL 530460, at *21-25 (E.D.N.Y. Feb. 8, 2017@¢ognizing clearly estdished right to
film police officers, provided plaintiff wanot interfering with police activity, in
connection with June 2012 arrest); Galez v. City of New York, 2015 WL 6873451, at
*7 (S.D.N.Y. Nov. 9, 2015) (right to record lpze activity not cleast established as of
July 2012); Gerskovich v. locco, 2017 WL 3236445, at *8-9 (S.D.N.Y. July 17, 2017)
(recognizing, in dicta, clearly establisheght to record police officers conducting
official police activity in public areas as of September 2012).
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that is in reality an unsucceabhttempt to deter or silenceiticism of the government.”)
Because, as explained above, probable causie@fa Plaintiff's arrest, Defendant’s motion

for summary judgment dismissing Plaintiff's First Amendment retaliation claim is granted.

Plaintiff's Abuse of Process Claim

An abuse of process claim under Newkaw lies against a defendant who “(1)
employs regularly issued legal process to celrpprformance or forbearance of some act (2)
with intent to do harm without excuse or justition, and (3) in orddp obtain a collateral

objective that is outsalthe legitimate ends of the process.” Cook v. Sheldon, 41 F.3d 73, 80 (2d

Cir. 1994); Board of Educ. of FarmingdaleRarmingdale Classroom Teachers Ass'n, 38 N.Y.2d

397, 403 (1975) (“Where process is manipulated teeselsome collateral advantage, whether it
be denominated extortion, blackmailretribution, the tort of abesof process will be available

to the injured party.”). Defendanargue that probable cause teear Plaintiff defeats her abuse
of process claim, or at therydeast entitles thero qualified immunity. Although many district
courts in this Circuit have hettiat a finding of probable cause n arrest vitiates a claim for

abuse of process based on that arrestesge Pinter v. City of New York, 976 F. Supp. 2d 539,

570 (S.D.N.Y. 2013), the Second Circuit receaitknowledged that its own precedent has been
mixed, causing “considerable confusion within @incuit regarding whether probable cause is a

complete defense to a claim of abuse of pgeasder New York law.”_Mangino v. Incorporated

Village of Patchogue, 808 F.3d 951 (2d Cir. 2015¢c&ise of the lack of clarity in the law,
officers of reasonable competeramild disagree as to whetharesting or instituting charges
against Plaintiff constituted an abuse of pesc@here there was probaldause for Plaintiff's
arrest. Defendants are thus, at a minimum, entitled to qualified immunity. Accordingly,

Defendants’ motion for summary judgment is grdras to Plaintiff's abuesof process claim.
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Plaintiff's Claims Against Blmgna and Centeno-Talavera

Defendants argue that all claimsaagt Centeno-Talavera and Bologna fail
because neither Defendant was personally ingbinehe alleged deprivation of Plaintiff's
constitutional rights. Even assuming, however, that Centeno-Talavera and Bologna were
personally involved in Plaintiff's arrest, fordlreasons explained aboyeobable cause bars
Plaintiff's false arrest, trespass, and First Ameeadinetaliation claims against both Defendants,
and both Defendants would be entitled to qualifrachunity with respect to Plaintiff's First
Amendment interference and abuse of process clalimgs, Defendants’ motion for summary
judgment dismissing Plaintiff's false arresgspass, First Amendmt retaliation, First
Amendment interference, and abus process claims againstr@eno-Talavera and Bologna is

granted.

Plaintiff's Supervisory Liability Ghims Against O’'Donnell and Bologna

Defendants argue that Plaintiff has adeldi no facts to support a supervisory
liability claim against Individual Defendan®Donnell and Bologna. “The liability of a
supervisor under section 1983 can be shown irbomeore of the following ways: (1) actual
direct participation in the constitutionalolation, (2) failure taemedy a wrong after being
informed through a report or appeal, (3) creatiba policy or custom that sanctioned conduct
amounting to a constitutional violation, or alleygisuch a policy or custom to continue, (4)
grossly negligent supervision of subordinates who committed a violation, or (5) failure to act on

information indicating that uncotitional acts were occurring.Hernandez v. Keane, 341 F.3d

137, 145 (2d Cir. 2003). Plaintiffileges that O’'Donnell and Bologna failed to “remedy the

wrong committed by their subordinates” and fatledproperly train, supervise, or discipline
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their subordinates” (Am. Compl. 1 79), but ffeos no evidence in coeation with the instant
motion practice to support her claims. Accogly, because Plaintiff has produced no admissible
evidence to support her theory of superwdability, Defendant’s motion for summary

judgment is granted as to these claims.

CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is granted
as to count one of Plaintiff's Amended Complaint to the extent that it asserts false arrest,
trespass, First Amendment retaliation, and abugeaniess claims. Count one is also dismissed
to the extent that it asserts a fabricatioewtlence claim against Defendants Centeno-Talavera
and Bologna. Count one survives to the exteattitrasserts a fabritian of evidence claim
against Defendant O’'Donnell, and to the exteat the parties have not yet moved for, or the
Court has not already denied, summary judgroarlaintiff’'s First Amendment interference,
unconstitutional search, conversion, and failurmtercede claims. Defendants’ motion for
summary judgment is also granted as to cowwmsand three of Plairffis Amended Complaint,
which assert claims for supervisory liabilagainst Defendants O’Donnell and Bologna, and
claims for municipal liability againshe City of New York, respectively.

Plaintiff's motion for summary judgment is denied in its entirety. By separate
order entered today, the Courtadits Plaintiff to show causehy her claim for First Amendment
interference should not also be dismissed, and ditleetgarties to file a joint letter motion as to
the status of any other claims that were nalresised in the parties’ summary judgment motion
practice within fourteen days.

The final pre-trial conferese in this case is adjourned to June 22, 2018, at 10:30

a.m. The Court will renew the reference a$ttase to the Mediatiggrogram, and the parties
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must promptly participate in atdement conference. If no setnent is concluded, the parties
must confer and make submissions in advantkeofinal pre-trial conference as provided in the
Pre-Trial Scheduling Order. (Docket entry no. 1T7his Memorandum Opinion and Order

resolves docket entry numbers 134 and 138.

SOORDERED.

Dated: New York, New York
March29,2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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