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d/b/a FNL MEDIA LLC, and BENJAMIN
WEY,
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PAUL G. GARDEPHE, U.S.D.J.:

Plaintiff Hanna Bouveng brings this action against Defendants NYG Capi@l LL
d/b/a New York Global Group (“NYGG”), FNL Media LLC, and Benjamin W&faintiff's
claimsarise out oher employment at NYGG drher relationship with Wey, NYGGhief
executive officer.SeeSecond Amended Complaint (“SAC”) (Dkt. No. 40)he SACasserts
claims for sexual harassment, hostile work environment, gender discriminatioefaliadion
under the New York State Human Rights Law (“NYSHRL”") and the New York Citydtum
Rights Law (“NYCHRL”"), andstate law claims for assault, battery, intentional infliction of
emotional distress, defamation, and breach of contratty 61-227) Defendants have
moved to dismiss a nuwer ofPlaintiff’s claims, pursuant t6ederal Rule of Civil Procedure
12(b)(1) and 12(b)(6). (Dkt. Nos. 48-49) For the reasons stated below, Defendants’ motion will

be granted in part and denied in part.
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BACKGROUND

EACTS!

Plaintiff Hanna Bouveng —taventy-five year old Swedish citizen —as
employed by Defendantsursuant to a J1 visa from approximately October 1, 2013 until April
22,2014. (SAC (Dkt. No. 40) 11 2-Defendant NYGG israinvestment advisor and venture
capital firm based iManhattan (Id. 11 34) Defendant FNL Media is a wholly owned
subsidiary of NYGG that publishes The BMagazine (The Blot or “Blot” ), an onlinedigital
publication. [d. 1 56) NYGG and FNL Media operate as a joint enterprise and share the same
managementwnership, andfficesin New York City. (d. {1 7) Defendant Wey is thaief
executiveofficer of NYGG andthe publisher of The Blot. I¢l. 11 910)

In early July 2013, Wey and Bouveng met for lunch inWradl Street area.
Bouveng's understanding was that the purpose of the lunch was to discuss empiotgrent/
possibilities for Bouveng in New York.d. { 26) Wey told Bouveng that what hedlly
want[ed] [was] a girlfriend.]” (Id.) Bouveng stated that she was not interested in having a
relationship with Wey and the lunch endetll.)( Nonetheless, the next day Wey offered
Bouveng a job at NYGG, and Bouveng accepted his offdr.y 27)

Fromabout October 1, 2013, until she was fired on or about April 22, 2014,
Plaintiff worked at NYGGasDirector of Corporate Communicationsld(§ 30) Throughout
Plaintiff's employment, Wey repeatedly commented on her appeaganchased tight clothes

for her, placed his arm aroureerwaist, kissed her on the cheek, and ogled Hdr.{35-37,

1 For purposes of Defendants’ motion, the facts pleaded in the SAC are presumed to be true.
SeeBldg. Indus. Elec. Contractofsss’n v. City of New York 678 F.3d 184, 187 (2d Cir. 2012)
(“In assessing the legal sufficiency of [plaintiff's] claim[s] [on a motiomismiss], [the court]
must accept factual allegations in the complaint as true and draw all reasoreableces in

favor of the non[-Jmoving party."citing DiFolco v. MSNBC Cable LLC, 622 F.3d 104, 111

(2d Cir. 2010)).




39, 41-42 Wey—a married father of threeinitially insisted that Plaintifbccompany him to
dinner at least two nights a weeftd. 1 12, 40)As time passed, Wey began to insist that
Plaintiff “spend most if not all evenings with him, both during the work week and on
weekends ..’ (Id. 140 Wey omplained to Plaintifbout his marriage and stated that he
wanted to leave his wife for her; took her to social gatherings; and told hehé&abuld only
advancan her careef by sticking close to him. (Id. 11 38, 40, 44, 488) Eventually, Wey told
Plaintiff that he wanted to kiss her and make love to Hdr.(45) Plaintiff “did her best to
brush off and ignore [Wey’s] {eertures].” (d.)

In November 2013aftera meeting with a potential client, Weyought Plaintiff
to his penthouse hotel room and attempted to kiss kkr{f(5051) Plaintiff “stood up and told
[Wey] she had to go back to the office,” but Wey “suddenly pulled Plaintiff . . . into a bedroom,
then towards him, grabbed and embraced her with both arms, and kissed her passionately on the
neck.” (d. Y 52) Plaintiff told Wey to stopnd“stormed toward the dodr.(Id.) The two then
returned to NYGG offices. (d.)

Soon after this incident, Plaintiff accompanied Wey on a business trip to Boston.
(Id. 111 5354) During dinneone night, Wey “repeatedly reached under the table and touched
Plaintiff's thigh.” (Id. § 54 After dinner, Plaintif= who was inebriated “discovered that
[Wey] had only booked one hotel room with a king bedd. { 55) Wey then attempted to have
sexwl intercourse with Plaintiff, despite her resistandd.) (Weyeventuallystopped, however,
and “did not assault her again during their stayd’) (

In November 2013, Wey began urging Plaintiff “to move out ftbenapartment
she shared with friends to her own place in lower Manhattdd. ] 66) Wey “promised that

NYGG would help Plaintiff find an apartment.1d( (emphasis omitted)Dn December 1, 2013,



Plaintiff moved into an apartment that Wey found for her in lower Manhattaich was “a
shat walk from [NYGG's] offices” (1d. 1 57) Wey told Plaintiff that “NYGG would help her
pay the additional costs of living alone at the apartment as part of her conperasal that he
would act as her guarantor.ld((emphasis omittedl) Plaintiff assumed that this meant NYGG
was giving her a raise, but she never received a rdde1(57%58) Instead, dring the first
week of December 2013, Wey invited himself over to Plaintiff’'s apartment, dech#mateshe
sit close to him, and “began massaging her shoulders and then kissing her ltedk39)
Plaintiff rejected Wey'sadvancesand hdeft the apartment.ld.) In the weeks that followed,
Wey “glared at and refused to speak to Plaintiff’ at warld Plaintiff “worried that she was
going D be fired, lose her apartment, and lose her J1 Vidd.'J 60)

In mid-Decembe2013, while on a business trip to Dubai, Plaintiff and Wey
again shared a bedld. § 62) One night, Wey got into the bed naked, “repeatedly called out
Plaintiff's name, ad pawed at her, but Plaintiff was non-responsivéd: {{63) The next night,
Wey got into the bed naked again, “hugged Plaintiff from behind, and pressed his erection
against her,” but Plaintiff refused his advancdd. [ 64) Plaintiff again worrethat she would
lose her job, buafter these incidentd/ey “behaved toward Plaintiff . . . as if nothing had
happened.” 1¢. 1 6566)

At adinner one night after the trip to Dubai, Wey gave Plaintiff a $2,000 Prada
handag as a “yeaend bonusrom NYGG,” and then “plied Plaitiff with drinks.” (Id. § 66
(emphasis omittegl)After dinner, Wey accompanied Plaintiff to her apartment, and forced her to

have sexual intercourse with himd.( 67) Plaintiff was “alarmed, disgusted, and devastated.”

(1d.)



Overthe next two months, Wey “plied Plaintiff . . . with alcohol” and forced her
to have sexual intercourse with him on approximately three additional occadthris7(@)
“After the last episode in approximately early February 2014, Plaintiffemained steadfast in
her refusato succumb to Wey’s sexual advances, regardless of the consequeittes.” (
(emphasis omittegl)

Plaintiff alleges thatWey retaliated against her as a resuiifeyrepeatedly
threatened to fir@laintiff, toruin her reputation on Wall Street, and tcaage for hed1 vsato
be withdrawn. Id. T 71) He began $talking' Plaintiff, her family,and her friends via text
messages, emails, phone calls, and in-person vigitsy{(7275) Weyalsoemailed NYGG
executives suggesting that Plaintifight nd be qualified for her job, and toRlaintiff in mid-
April 2014 that if they did not have “an intimate relationship” by August 1, 2014, he would turn
overher apartment to oth&YGG employees. I4. 11 7576, 78, 84)

On April 22, 2014, Wey enterd@laintiff’s apartment, found male friend
sleeping on the couch, demanded that the friend leave immediatebyrdemddthat Plaintiff
vacate the apartmentld( 1 9091) That same day, Weégrminated Plaintiff’'s employment and
told her thaNYGG would no longer sponsor her visdd.({ 92)

Weythen begaisending emailand making phone calts Plaintiff, her family,
and her friendsssertinghatPlaintiff was sleeping with “a Black man” and “dangerous
criminal,” alleginga “sex scandal,” andaimingthatPlaintiff was terminated for cause due to
her “alcohol abuse” and constant partyintg. {| 96106, 109) On April 29, 201#laintiff's
lawyerssent a cease and desist letteWtey. (Id. T 110) His harassment d?laintiff, her
friends, and her faity continued, howeveiséeid.), and on July 21, 2014, Plaintiff filed the

instant lawsuit. (Dkt. No. 1)



Theday after Plaintiff filed this actio’)Vey began postingracebook messages
and photographs in which he “taggd®laintiff, her friends and herdmily.? (Id. § 123) Many
of these photos showed Plaintsffface together withtock images of explicit pornography and
drug use. Ifl. 1 123) The photos weeecompanied by messagifamng, harassing, and
seeking tantimidate Plaintiff, her friend, and her family. (1d. 1 124)

BetweenJuly 24, 2014 and the filing of the SARYGG andWey published a
series of articles concerning PlainiiffThe BlotMagazine, all of which Wey allegedly wrote or
edited. [d. 1 129) For example, o July 24, 2014, Defendés published an article entitled:
“Want to Trap Swedish Women? Ask Criminal James Chadvéd’ § 131) The article
describs Plaintiff as a “Swedish party girl who had just landed in New York’s nightclubs after a
year of providing ‘entertainment’ in the nightclubs and casino houses of Hong Kong and
Macau,” and includes photographsRi&intiff's father, aunt, and brotherld( (quotation marks
omitted))

After anAugust 1, 2014ourt conference during whichPlaintiff's counsel
informed this CourthatPlaintiff had returned to Swed&ecause o#Veys harassment
Defendants published an article entitled, “BREAKING NEWS: Sexual HamgsAtcuser
Hanna Bouveng Fled America,” along with a photograpBlaintiff and Chauvet next to a

photograph showintines of cocaine(ld.  136-37 (quotation marks omitted)his article

2 “\When you tag someone [on Facebook], you create a link to their profile. . . . For example,
you can tag a photo to show who’s in the photo or post a status update and say who you're with.
If you tag a friend in your status update, anyone who sees that update can click foierydis

name and go to their profile . . . . When you tag someone, they’ll be notified. Also, if you or a
friend tags someone in your post, the post could be visible to the audience you selected plus
friends of the tagged person . . ..” What Is Tagging and How DoesrkMFACEBOOK,

https://www.facebook.com/help/124970597582337 (last visited June 1, 2015).

3 James Chauvet is the Afric@merican man Wey faud in Plaintiff's apartment on April 22,
2014. (SAC (Dkt. No. 40) 11 90-91, 95, p6



asked “Hanna Bouveng left the U.S.? Which legitimate person would do that if steerkatl
case? Who is she hiding from? From the truth@d? [ 13738 (quotation marks omitteyl)In
another August 1, 201atticle Defendants stathat Plaintiff“evaded responsibilities and
America’s judicial justice, after having falsely accuséal Street financier Benjamin Wey of
‘sexual harassment.”Id. 1 139(quotation marks omittefl)In an August 3, 2014 Blot article,
Defendantsssert that Bouveng had been fired from NYGG “for alcohol abuse, drug use and
connections with drug dealers.td({ 141 (quotation marks omittgdPn August 14, 2014,
Wey sent a similar defamatory article to the chief executive officer of MegpSweden, Inc.,
the*largest employment placement agency in Swéd@d. § 143) Defendants alspublished
defamatoy remarks concerninglaintiff's lawyers, describing their firm as “shady,” “ambulance
chasers,” “a bunch of scumbags,” “low lives,” and “as bad and dirty as it gé&ds ¥ 142
(quotation marks omitteyl)

In August 2014 -afterPlaintiff hadreturnedto Sweden Wey traveled to
Sweden. Ifl. 11 136, 146) On August 19, 2014, Wappearedt a bar irPlaintiff's small
hometown, approachd®laintiff’'s 19-yearold cousin and friends, and asked them about
Plaintiff. (1d. §147) After learningof Wey's presencen SwedenPlaintiff applied to the
Swedish policdor a restraining order.Id. 1 14749) On August 25, 2014, Wey approached
Plaintiff in a caféin Stockholm “stared at [her] lecherously,” and “said in a creepy voice:
‘Wow.” (Id. 1 150) Plaintiff reported this incident to the police, and they provided her with a
surveillance alarm phone and instructed hexdiovate the devicé she saw Wewgain (Id.
151-52)

On August 28, 2014, Plaintiff and Defendants enteredantagreement (the

“Agreement”)in which Defendants agreed (&) “refrain from adding and, to the extent within



their control, remove Internet postings concerning Bouvdtigiritiff's law firm, Morelli Alters
Ratner], the Bouveng Action, the Weiss Action, ‘Swedish Party Girls,” and a nuhb#rer
individuals*; and(2) “cease from initiating communications via email, correspondence, text
messages, telephone calls, Facebook postings and/or messages, tagagrgnin3witter and
other social media with Bouveng and the Bouv€ogtacts’'® (Id.  153; Stipulation and
Agreemen (Dkt. No. 32), Ex. A 1 B In return,Plaintiff agreed to withdrawerAugust 12, 2014
motion fora preliminary injunctiorand agreed not to refile the motion or seek similar injunctive
relief. (Stipdation and Agreement (Dkt. No. 32), Ex. A 4) The Agreement protades
liquidated damages in the amount of $10,000 in the everdlygtarty violatesthe Agreement.
(Id. 1 7) Plaintiff asserts, however, that beginning on September 17, 2014, and continuing to the
present, Defendants repeatediglated the Agreemeniy posting numerousffending articles
on The Blot and on Twitter. (SAC (Dkt. No. 40) Y 156)

On October 2, 2014, Defendants filed a lawsuit against Plaintiff in New York

County Supreme @urt alleging that Plaintifhad fraudulently induced Wey to enter ithe

4 The “Weiss Action” refers to a lawsuit thdbnatan Weiss brouglatgainst NYGG, FNL

Media, and Wey. Weiss v. NYG Capital LLC et alNo. 14 Civ. 8743 (PGG) (S.D.N.Y. Nov. 3,
2014)) NYGG and FNL Mediamployed Weiss as a graphic desiginem October 2013 until

June 2014, and he worked alongside Bouveng dtineigtime SeeWeiss v. NYG Capital LLC

et al, No. 14 Civ. 8743, Complaint (Dkt. No. 1) 11 2, 23. In his law¥Véiss alleges that he
witnessed Wey’s sexual harassment of Bouveng, and tlieggmted this sexual harassment to
lawyers investiging Hanna Bouveng’s complaints . 7 .(Id. § 17) Weisgontends that, as a

result, Defendants sulgjeed him to unlawful retaliation by terminating his employmeid. (1

17-18) On November 3, 2014, Weiss sued NYGG, FNL Media, and Wey for retaliation pursuant
to Title VII, 42 U.S.C. § 20008{a). (d. 11 4447)

> The “Bouveng Contacts” includePlaintiff's father, Nils Sundqvist; Plaintiff's aunt, Helena
Bouveng; Plaintiff's brother, Oskar Bouveng; and Plaintiff's friends and actguetiesChemme
Koluman, Nina Chelidze, James Chauvet, Sophie Darsot, Yonatan (Yoni) Weiss, anith Sherw
M. Zanjanian. (Stipulation and Agreement (Dkt. No. 32), Ex. A  3a)




Agreement antiadsubsequently breached the Agreem&rftd. § 157) On October 20, 2014,
Defendants delivered copiestbe complainin that caseo Plaintiff’s father in Swedeand to
one of Plaintiff’'sclosefriendsin New York City Accompanying the complaint was an
anonymous cover lettstating: “YOU HAVE BEEN SUED IN THE SUPREME COURT OF
THE STATE OF NEW YORK. ATTACHED IS A COMPLAINT THAT HAS BEEN FILED
AGAINST YOU — A PUBLIC RECORD.” (d. T 158(emphasis in origindl) Plaintiff asserts
that thepurpose of this lawsuit and related correspondence was to intimidate prospective
witnesses and further retaliate agalpistintiff. (1d.)

Il. PROCEDURAL BACKGROUND

Plaintiff filed the instant action on July 21, 2014. (Dkt. No. 1) On July 25, 2014,
she moved by order to show cause for a preliminary injunction. (Dkt. No. 4) On August 12,
2014,Plaintiff filed the First Amended Complaint. (Dkt. No. 15) On August 29, 2014, the
partiessubmitteda joint letter advising this Court of the Agreemgnirsuant to which [Rintiff
withdrew her motion foa preliminaryinjunction. (Dkt. No. 27)

Plaintiff filed the SAC on October 24, 2014. (Dkt. No. 4lhat same day
Plaintiff submtted a letter requesting leave renew her motion fax preliminary injunction
based on Defendantallegedongoing retaliation against hei(Dkt. No. 42) This Court
conductedh two-day hearing on Plaintiff’'s motion for a preliminary injunction on December 15
and 16, 2014. (Dec. 15-16, 2014 Hearing Tr. (Dkt. Nos. 58, 60))

The SAC asserts clainagjainst all Defendantsr (1) quid pro quosexual
harassment under tiNY SHRL and theNY CHRL,; (2) hostile work environment under the

NYSHRL and the NYCHRL(3) gender discrimination under the NYSHRL and the NYCHRL,;

® On October 7, 2014, this lawsuit was removed to this Court. Wey v. Bouveng, No. 14 Civ.
8079 (PGG) (S.D.N.Y. Oct. 7, 2014) (Dkt. No. 1).




(4) retaliation under the NYSHRL and the NYCHR®E) assault(6) battery (7) intentional
infliction of emotional distres¢8) defamation/slandeand (9) breach of contractSAC (Dkt.
No. 40 19 161227 Plaintiff seeks compensatory damagémore than $30anillion and
punitive damages of $400 millionld( at 6466)’ Plaintiff also seeks injunctive relief in
connection with her retaliation allegation under the NYCHRU. (1 195-98)

Pending before the CourtefendantsRule 12(b)(6)motionto dismiss (1) the
NYSHRL andNYCHRL claims against FNL Medjq2) the assault arightteryclaims against
NYGG and FNLMedig (3) the cefamation claim against NYGG,; (4) the intentional infliction of
emotional distress clai against all Defendants; and @aintiff's request for injunctive religh
connection with heNYCHRL retaliation claim (Dkt. Nos. 48-49) Pursuant to Fed. R. Civ. P.
12(b)(1),Defendants havalso movedo dismiss Plaintiff 9oreach of contract claim for lack of
subject matter jurisdiction.ld.) In the alternative, Defendants move to dismiss the breach of
contract claim against FNL Media for failuredtate a claim pursuant to Rule 12(b)(6d.)(

DISCUSSION

LEGAL STANDARDS

A claim is “properly dismissed for lack of subject matter jurisdiction under Rule

12(b)(1) when the district court lacks the statutory or constitutional power to adguidita

Makarova v. United States, 201 F.3d 110, 113 (2d Cir. 2000) (citing Fed. R. Civ. P. 12(b)(1)).
When subject matter jurisdiction is challenged, a plaintiff “bear[s] the burdehaiving by a

preponderance of the evidence that subject matter jurisdictists.&x APWU v. Potter, 343

F.3d 619, 623 (2d Cir. 2003) (quoting Lunney v. United States, 319 F.3d 550, 554 (2d Cir. 2003)

(citation omitted). In deciding a motion to dismiss for lack of subject matter jurisdiction, “a

7 The page numbergferencedn this Order correspond to the page numblessgnated by the
Electronic Case Filing system.
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district court . . . may refer tevidence outside the pleadings.” Makarova, 201 F.3d at 113

(citingKamen VAT & T Co., 791 F.2d 1006, 1011 (2d Cir. 1986)).

A Rule 12(b)(6) motion challenges the legal sufficiency of the claims assered i
complaint. “To survive a motion to dismisscomplaint must contain sufficient factual matter,

accepted as true, to ‘state a claim for relief that is plausible on its faksh¢roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). To

meet his standard, a complaint’s factual allegations must permit the Court, “drhwofing
judicial experience and common sense,” “to infer more than the mere possihiityaoinduct.”
Id. at 679. “In considering a motion to dismiss . . . the courtast¢ept as true all facts alleged

in the complaint,’Kassnew. 2nd Avenue Delicatessen Inc., 496 F.3d 229, 237 (2d Cir. 2007)

(citing Doughertyv. Town of N. Hempstead Bd. of Zoning Appe&82 F.3d83, 87 (2d Cir.

2002)), and must “draw all reasonable inferences in favor of the plairitiff(titing Fernandez

v. Chertoff, 471 F.3d 45, 51 (2d Cir. 2006)). For purposes of a motion to dismiss, the “complaint
is deemed to include any written instrument attached to it as an exhibit or any stai@men
documents incorporated in it by reference,” and the court may consider any docwimnehtis

integral to the complaint.’Int’l Audiotext Network, Inc. v. Am. Tel. and Telegraph C&2, F.3d

69, 72 (2d Cir. 1995) (citations and quotation marks omittédlditionally, “[i]t is well
established that a district court may rely on mattepubfic recordin deciding a motion to

dismiss under Rule 12(b)(6) . . Pani v. Empire Blue Cross Blue Shield2 F.3d 67, 75 (2d

Cir. 1998) (citations omitted).

Il. NYSHRL AND NYCHRL CLAIMS AGAINST ENL MEDIA

FNL Media argues thahe NYSHRL and NYCHRIclaims against it must be

dismissed because FNL Media “was not Plaintiff's ‘employer’ within thenmnegeof hese

11



statutes, and therefore [FNL Media] does not fall within any of these stgtudégitions.”
(Def. Br. (Dkt. No. 49) at 11)

A. Applicable Law

The NYSHRLand the NYCHRL maké “an unlawful discriminatory practice . . .
[flor an employer . . . because of an individual’s . . . sexa dischargédrom employnent such
individual or to discriminate against such individual in terms,conditions or privileges of
employment.” N.Y. Exec. L. 896(1)(a);seealsoN.Y.C. Admin. Code § 8-107(1)(a)Jnder
the NYSHRL it is likewise“an unlawful discriminatory practice. . [flor ary employer. . . to
discharge, expel or otherwise discriminate against any person becaushbdias opposed any
practices forbidden under this article or because he or she has filed a complaingdestifi
assisted in any proceedingdan this article.” N.Y. Exec. L. § 296(1)(eAn antiretaliation
provisionin the NYCHRLsimilarly prohibits employers from “retaliat[ing] or discriminat[ing]
in any manner against any person because such person has . . . opposed emygobedtien
under this chapter .. ..” N.Y.C. Admin. Code 8§ 8-107(7)).

Under the “single employer” doctrinplaintiffs mayassert claimsinder the
NYSHRL and the NYCHRIlagainst parties who are not their direct emplayéishough

generally “a corporate entity is liable for the acts of a separate, relatgdogryitunder

extraordinary circumstancésvurray v. Miner, 74 F.3d 402, 404 (2d Cir. 1996), under the

“single employérdoctrine a plaintiff can hold a party liablefas or heremployer‘where there
are ‘sufficient indicia of an interrelationship between the immediate coepengployer and the
affiliated corporation to justify the belief on the part of an aggrieved empling the affiliated

corporation is jointly responsible for the acts af tnmediate employer.”Chin-McKenzie v.

Continuum Health Partners, 876 F. Supp. 2d 270, 294 (S.D.N.Y. 2012) (quoting Schade v. Coty,

12



Inc., No. 00 Civ. 1568, 2001 WL 709258 (JGK), at *6 (S.D.N.Y. June 25, 2001) (citations
omitted)). “The most common example of singleemployer’ or ‘single integrated entitis a

parent and a wholly owned subsididrf§chevarria v. Insight Med., P.C., No. 18C3710

(KPF), 2014 WL 7250956, at *13 (S.D.N.Y. Dec. 22, 20@eHjing Arculeo v. OnSite Sales &

Mktqg., LLC, 425 F.3d 193, 198 (2d Cir. 2005)). Application of temle employerdoctrine
may also be appropriate whéseparate corporations . operate under common ownership and

management.’Lima v. Addeco, 634 F. Supp. 2d 394, 400 (S.D.N.Y. 2009) (citirmyléqg 425

F.3d at 198; Parker v. Columbia Pictures Indus., 204 F.3d 326, 341 (2d Cir. 2000)), aff'd sub

nom. Lima v. Adecco &/or Platform Learning, Inc., 375 F. App’x 54 (2d Cir. 2010)h€re

two entities are deemed part of a single integratedpige, then both entities are ‘subject to

joint liability for employmentelated acts.”1d. (quoting_Laurin v. Pokoik, No. 02 Civ. 1938

(LMM), 2004 WL 513999, at *4 (S.D.N.Y. Mar. 15, 2004)).
To “determine whethdwo or more entities constitute a ‘singl@goyer’ under
the New York[State]Human Rights Law,” courts “apply a fotaetor test.” Turley v. ISG

Lackawanna, In¢774 F.3d 140, 155-57 (2d Cir. 201 Under this test, [two corporations]

8 In Turley, the Second Circuit explained tlitst“case law instructfcourts]to apply the same
four-factor inquiry pisedin Title VIl case$to determine whether two or more entities constitute

a ‘single employer’ under the New York [State] Human Rights Latwtley, 774 F.3d at 156
(citing Brown v. Daikn Am. Inc., 756 F.3d 219, 226-28 (2d Cir. 2014)). The cootedthat
“[a]pplying the [same}est under both federal and stat#gties serves the stated goal of the New
York Court of Appeals ‘to resolve federal and state employment discriminasionscl
consistently.” Id. (citing Aurecchione v. N.Y. State Div. of Human Rights, 98 N.Y.2d 21, 25
(2002); Hicks v. Baines, 593 F.3d 159, 164 (2d Cir. 2010); Argyle Realty Assocs. v. N.Y. State
Div. of Human Rights65 A.D.3d 273, 277 (2d Dep’t 2009)) (footnatmitted).

Courts must, of courseahalyze NYCHRL claims separately and independently from any
federal and state law claimsMihalik v. Credit Agricole Cheuvreux N. Am., Inc., 715 F.3d 102,
109 (2d Cir. 2013jcitations omitted)seealsoVelazco v. Columbus Citizens Found., 778 F.3d
409, 411 (2d Cir. 2015). With respect to the ftagtor “single employer” test, however, caurt
have employed the Title VIl standard to NYCHRL claimSee e.qg, Echevarria2014 WL

13



cannot be found to represent a single, integratedpige inthe absence of evidence of
(1) interrelation of operations, (2) centralized control of labor relations, (3) common
management, and (4) common ownership or financial controld.’at 156 (quoting Brown v.

Daikin Am., Inc., 756 F.3d 219, 226 (2d Cir. 2014) (quoting Cook v. Arrowsmith Shelburne,

Inc., 69 F.3d 1235, 1240 (2d Cir. 1995))). “Although no one factor controls the analysis, the
second, ‘centralized control of labor relations,’ is the most significddt.(citing Cook, 69 F.3d
at 124041) (internaffootnoteomitted). Moreover, “[whether two related entities are
sufficiently integrated to be treated as a single employer is generalgstaagquof fact not
suitable to resolution on a motion to disniisBrown, 756 F.3d at 22€citations omitted)
B. Analysis

The SAC contains sufficient factual allegations to demonstifze NYGG and
FNL Media constitute a “single, integrated enterprisgeeCook, 69 F.3ct 1240 (quotation
marks and citation omitted)rhe SACstates that “Defendant FNL Media . . . was and remains a
division of and/or the wholly-owned subsidiary of Defendant NYG@Gtid that “Defendants
NYGG and FNL Media LLC operated as a single or joint enterprise.” (2XC No. 40) 1 5-7
(emphasis omitte§l) The SAC also pleadbat “[t] hroughout Plaintiff’'s employment,
Defendants NYGG and FNL Media shared the same offices on Wall Street, as welsaséh
management, ownership, and interrelated operatiohd.’f] ¥ (emphasis omitted)The SAC

furtheralleges that Defendalteyis the “highestanking executive, manager, supervisor and

7250956, at *12-1.3Fried v. LVI Servs., Inc., No. 10 Civ. 9308 (JSR), 2011 WL 2119748, at *1-
7 (S.D.N.Y. May 23, 2011); Fowler v. Scores Holding Co., 677 F. Supp. 2d 673, 680-81
(S.D.N.Y. 2009); Dias v. Cmty. Action Project, Inc., No. 07 Civ. 5163 (NGG) (RER), 2009 WL
595601, at *1-3 (E.D.N.Y. Mar. 6, 2009).

° Although Defendants argue that this “allegation is false” (Def. Br.. (@t 49) at 7 n.2), on a
motion todismissthis Courtmust accept as true factual allegations concerning the relationship
betweerNYGG and FNL Media.SeeKassner496 F.3d at 237.
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employee” of both NYGG and FNL Mediald( 1 910) The SACgoes on to statdat
“[t]hroughout [Plaintiff's] employment with Defendant [NYGG], Plaintiff . also worked for
Defendant FNL Media LLC.” I¢l. T 2(emphasis omittedl)“While Plaintiff . . . was formally
employed by Defendant NYGG, throughout her employment with Defendant NY G@ashe
assigned by [Defendant Wey] to work for Defendant FNL Media, including on its basine
developnent.” (Id. T 8(emphasis omitted)) Plaintiff also “attended internal meetings with
[Defendant Wey] and General Counsel James Baxter and various Defendantefdidl. M
employees . . . concerning Blot Magazine content (which Defendant Wey djctaidget, and
marketing. . . ” (ld. (emphasis omitted) These allegations demonstrétatNYGG andFNL
Mediahave interrelated operations, common management, and common financial ownership.
SeeTurley, 774 F.3d at 156.

Defendants argue, howevénat the SAQloes nopleadfacts demonstrating that
NYGG and FNL Media shareentralized control of labor relatiorisSeeid.; Def. Br. (Dkt. No.
49) at 13(“The crucial inquiry remains whether FNL, which runs a digital newsaziag,
controlled Plaintiff's employma at NYGG, an international business consulting firm.”). The
SAC does not specifically plegldatNYGG andFNL Mediaexercisedoint control over
Plaintiff's employmenatNYGG. Howeverthe SACallegesthat(1) Weywas the highest
ranking executive dioth NYGG and FNL Media2) Weyassigned Plaintiff to workn certain
projectsfor FNL Medig (3) Plaintiff performed work foFNL Mediaat Wey’s directionand (4)
Wey made the decision to terminate Plaintiff's employmg8AC (Dkt. No. 40) 71 8-1@9,
92)

Given that the question &fw]hether two related entities are sufficiently

integrated to be treated as a single employer is generally a questiohradtfauitable to
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resolution on a motion to dismis€8rown, 756 F.3d at 226GeealsoSalemi v. Bccador, IngG.

No. 02 Civ. 06648 (GEL), 2004 WL 943869, at *4 (S.D.N.Y. Apr. 29, 2Q0&4hether a parent
and subsidiary meet the standard for integration . . . is ultimately an issuefof the jury.”),
the SAC'’s allegations are sufficient at the motion to dismiss stageendanENL Media’s
motion to dismis#laintiff's NYSHRL and NYCHRL claimsvill be denied.

[I. ASSAULT AND BATTERY CLAIMS AGAINST NYGG AND ENL MEDIA

Defendand arguehat the assault and battery claims against NYGG and FNL
Mediamustbe dismissed because “they are based on allggedtional torious conductpy
Wey that cannot be attributed to NYGG and HNedia],” given thattheseactswere not within
thescope of Wey’s duties and were not in furtherance of NYGG and FNL Media’sstistere
(Def. Br. (Dkt. No. 49) at 13Plaintiff concedes that NYGG and FNL Media cannot be held
liable for either assault or battery based/ey’s alleged“kissing, fondling, grabbing, pulling,
groping, molesting and/or forcing sexual relations upon Pl&ain{jPItf. Opp. Br. (Dkt. No. 52)

at16; SAC (Dkt. No. 40) 1 2Q4eealsoAdorno v. Corr. Servs. Corp., 312 F. Supp. 2d 505, 517

(S.D.N.Y. 2004) (“New York courts have repeatedly found no vicarious liability fansla
involving sexual misconduct, includy sexual assaul).(citations omitted))BecausdPlaintiff's
battery claim is based entirely on allegations of Wey’s sexual contach&i(BAC (Dkt. No.
40) T 204) that claim will bedismissed as tbothNYGG and FNL Media.

Plaintiff argueshoweverthatthe SAC states a claim for assault against NYGG
and FNL Media based on Wey's behavior towdrtEntiff atthe time of her termination. (PItf.
Opp. Br. (Dkt. No. 52) at 16-20yhe SAC alleges that, on April 22, 201%Wey

summoned Plaintiff . .from [a job trainingprogramnear her apartmenio meet
him outside. Defendant then confronted Plaintiff in a sinister manner, asking:

“Did you have a good time yesterdayPlaintiff respaded affirmatively.
Defendant then told her he was just at her apattarehfound aBlack mari
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there. Plaintiff said*Yes, that's my friend JamésDefendant then shouted at
Plaintiff: “You fucking bitch! You're a liar. | want you out of the apartment
today! . . .Defendant then told Plaintiff coldly:I’'m terminaing your

employment and no longer sponsoring your visa.”. . . . Thereatfter, . . . Defendant
escorted Plaintiff . .to her [apartmenthuilding, and asked the Building Manager
to accompany them to Plaintiff's apartment. The apartment was empty, and the
embarrassed Building Manager was allowed to leave. However, Defendant
refused to leave the premises until Plaintiff packed her things and left . . er [Lat
that day,] as Plaintiff. . and [her friend] left the apartment, [Defendant Wey]
screamed ate top of his lungs: You can tell that Black guy James to go fuck
himselff” and slammed the door in their face.

(SAC (Dkt. No. 40) 191, 93, 95 Plaintiff argues that Wey'sonduct constitutegssaultand
that he was acting in the coursie andwithin the scope ohis employmentwhen he fired Ms.
Bouveng and evicted her from her apartment.” (PltfOpp. Br. (Dkt. No. 52) at 17)

A. Applicable Law

“Under New York law,[a]n “assault” is an intentional placing of another person

in fear of imminehharmful or offensive conta¢t Girden v. Sandals Int’l, 262 F.3d 195, 203

(2d Cir. 2001) (quoting UniteNat'l Ins. Co. v. Waterfront N.Y. Realty Corp., 994 F.2d 105, 108

(2d Cir. 1993)). The plaintiff must show that the defendant intended ‘eitherflict personal
injury or to arouse apprehension of harmful or offensive bodily contact.” Wabhlstrom v.

Metro-N. Commuter R. Co., 89 F. Supp. 2d 506, 528 (S.D.N.Y. 2000) (quoting Rivera v. Puerto

Rican Home Attendants Servs., Inc., 930 F. Supp. 124, 133 (S.D.N.Y. 1996)). “Thus, although

plaintiff need not prove actuabntact, she must allege sopteyscal menace against [her]
body” Id. (internal quotation marks and citation omitted) (alteratiowahlstrom).
B. Analysis
Wey’s conduct on the day that erminated Plaintiff's employment denot
amount to actionable assaultca®pting the SAG allegations that Wescreaned profanities at

her, “[h]arsh words or verbal threats, standing alone, do not constitute assaultSolnavt

17



Town of Greenburgh, No. 10 Civ. 3142 (CS), 2012 WL 2719663, at *16 (S.D.N.Y. July 9, 2012)

(collecting cases):‘[W] ords not accompanied by circumstances inducing a reasonable
apprehension of bodily harm, such as movements of drawing back a fist, aiming a blav, or t

show of a weapon, do not constitute an assault.” Castro v. Local 1199, 964 F. Supp. 719, 732

(S.D.N.Y. 1997) (quoting Williams v. Port Authority of New York and New Jersey, 880 F. Supp.

980, 994 (E.D.N.Y. 1995)). The SAC does not alllegsdemonstrating that it would have
been reasonable for Plaintiff to believe that she was in danger of imminent bodily3ee
Castrg 964 F. Supp. at 732 (“the actions that plaintiff asserts constitute an agsauritiff's
interpretation of [defendars] remarks as a threat, [defendant] ‘slamming’ the table with his
hand and moving his chair closer to plaintiff during the course of the exchaveye “forward
looking’ and were not accompanied by gestures that would cause plaintiff to regdueizagsle
that she was in danger of imminent bodily harmiNey’s alleged conduct at the time of
Plaintiff's termination does not constitute assalccordingly, Plaintiff's assault claim against
NYGG and FNL Media will be dismissed.

V. DEFAMATION CLAIM AGAINST NYG G

The SAC alleges that Defendants defamed PlaioyifEsuing “written
statements. . via emails, text message, Facebook posts and blog messages on Defendants’
internet magazine ‘The Blot.” (SAC (Dkt. No. 40) § 216he SAC states that Defendants
“broadcast [these statements] to Defendant NYGG'’s business contactdQB@jef
Manpower Sweden, Inc., to the U.S. State Department, to Plaintiff’'s fornpoens and to
Plaintiff's family and friends, as well as to the public at large.” (d. § 214(emphasis

omitted) Defendants argue that the defamation claim against NM@§ be dismissed
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“because it is based on alleged acts by Wey that cannot be attributed to [NYGGathesr tn
law.” (Def. Br. (Dkt. No. 49) at 15)

A. Applicable Law

“Under New York law, an employer can be held vicariously liable for a
defamatory statement made by one of its employees, but only if the emplagiedia

statement in the course of performance of her dutiesrks v. Town of Huntington, 251 F.

Supp. 2d 1143, 1166 (E.D.N.Y. 2003) (citiRgusman v. Baugi248 A.D.2d 8, 10 (2d Dep't

1998);Seymour v. New York State Electric & G&45 A.D.2d 971, 973 (3d Dep’t 1995);

Murray v. Watervliet, 130 A.D.2d 830, 831 (3d Dep’'t 1987); Riviello v. Waldron, 47 N.Y.2d

297 (1979)) seealsoGarrison v. Toshiba Bus. Solutions (USAX., 907 F. Supp. 2d 301, 307

(E.D.N.Y. 2012) (“An employer is liable for the defamatory conduct of an eraplapder a

respondeat superitineory only if the employee, in committing the act complained of, was acting

within the scope of his employment.”) (citations omitted).
“In determining whether an employee is engaged in conduct within the scope of
his employment, the following factors aréereant”:

“(1) whether the employee’s act fell within the discretion and control of the
employer; (2) whether the employee acted under the express or impliedtguthori
of the employer; (3) whether the employee’s act was in furtherance of the
employer’s inteests; (4) whether the employee’s acts were in the ‘discharge of
duty’ to the employer; (5) whether the act was in execution of the employer’s
orders or part of the work assigned by the employer; and (6) whether the acts
were ‘so closely connected’ with whthe employee was hired to do, and ‘so

fairly and reasonably incidental to it, that they may be regarded as methods, even
though quite improper ones, of carrying out the objectives of employment.”

Cruz v. Marchetto, No. 11 Civ. 8378 (RWS), 2012 WL 4513484, at *7 (S.D.N.Y. Oct. 1, 2012)

(quotingPerks 251 F. Supp. 2d at 1166)[W]here an employee’s actions are taken for wholly

personal reasons, which are not job related, his or her conduct cannot be sawlitoirfictthe
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scope of employment[!] Perez v. City of New York, 79 A.D.3d 835, 836 (2d Dep’'t 2010)

(quotingBeauchamp v. City of New YorklB A.D.3d 465, 466 (2d Dep’'t 2004peealsoTC v.

Valley Cent. Sch. Dist.777 F. Supp. 2d 577, 602 (S.D.N.Y. 20¢When an employee’s

conduct is motivated by ‘personal reasons unrelated to the employer’s inmrelst¢onduct is

outside the scope of employment[.]”) (quotilegardi v. Siscp119 F.3d 183, 188 (2d Cir.

1997)), on reconsideration sub nom. DC v. Valley Cent. Sch. Dist., NoCrE8336 {(WWE),

2011 WL 3480389 (S.D.N.Y. June 29, 2011). “An employee’s act is within the scope of

employment if ‘the act was done while the servant was doing his master’s worlfteo now

irregularly, or with what disregard of instruction.”_Lipkin v. U.S. S.E.C., 468 F. Supp. 2d 614,
623 (S.D.N.Y. 2006) (quotingiviello, 47 N.Y.2dat 302).
B.  Analysis
Plaintiff argues that NYGG is vicariously liable for Wey's defamatory statés
because Wey (1) is “the highesinking officer & Defendants NYGG and FNL &tlid’;
(2) * dictated and controlled all ntent disseminated on The[]Blot™”; and (3) “sent many of his
defamatory emails in his capacity as CEO [of NYGG], informing busir@ksaguesPlaintiff's
friends, family and the State Department of his purported rationale for firm@buveng from
her employment.” (PItf. Br. (Dkt. No. 52) at 20)
The SAC alleges, for examphkbat Wey,
under the guise of NYGG’s “Legal and Regulatory Compliance Department,” . . .
emailed a list of NYGG business contacts, including Plaintiff Hanna Bouveng’s
friend Chemme [Koluman] . . ., that Plaintiff's employment and visa sponsorship

were terminated “for cause,” due to “dishonest acts, possible illegal drug use or
lies that could expose [NYGG] to potential violations of laws and regulations.”
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(SAC (Dkt. No. 40) 1 105 (emphasis omitted)gfendant NYGG argues that all of Wey's
messages, including this one, “were of a personal nature and had no apparent busin&s$ purpos
(Def. Reply Br. (Dkt. No. 57) at 11) This Court disagrees.

Wey's alleged defamatory statements “may be regarded as methods, even though

quite improper ones, of carrying out the objectives of [his] employm&eeCruz 2012 WL
4513484, at *7 (internal quotation marks and citation omittdd)to the messages that Wey
allegedly emailed to NYGG'’s business contacts, Wey purported to send these cormomsnica
on behalf of NYGG's “Legal and Regulatory Compliance Department.” (SAC ({Dkt40) §
105 (quotation marks omitted)) In these messages, Wey informed NYGG’s busimessscof
his reasons for having terminated NYGG's Director of Corporate CommunicatienllYBG's
CEO, Wey would appear to have the authority to send such communications to NYGG's
business contacts.

To the extent that Weég aher alleged defamatory statements address the merits
of this lawsuif attack Bouveng'’s credibility, or otherwise undermine Bouveriggal claims, a
jury could conclude that these statements were made to protect NYGG fronyledwliin the
course and perfmance of Welg dutiesas NYGGs CEO. These statemenéssert that this
lawsuit has no merit because Plaintiff is unwordhiyelief, given her alleged drug use, alcohol
abuse, and moral depravit§gee e.qg, id. 1 138 (Blot article entitled “BREAKING NEWS:

Sexual Harassment Accuser Hanna Bouveng Fled America,” stating that ““HannenBdeit
the U.S.? Which legitimate man would do that if she had a real case? Who is she hiding
from? From the truth? It sure seems like it.””) (emphasis in origimgkly; 139 (Blot article
stating “that after learning she was subject to immediate arrest and depdaiagotering the

United States illegally, Plaintiflanna Bouvengpacked up her belongings and fled America,’
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and ‘evaded responsibilities and America’s judicial justice, after hdalagly accused [] Wall
Street financier Benjamin Wey of “sexual harassment.””) (eraghamitted) seealsoPItf.
Prelim. Injunc. Hearing Ex. 182at 2 (Blot article dated October 18, 2014, entitled “Hanna
Bouveng, Sexual Harassment Extortionist Fled America, Back to Swederftgdr(tAackmailing
an investigative journalist and Wall Street financier Benjamin Wey with a failedh#tion
extortion plot, the frivolous ‘sexual harassment’ accuser and extortionistjsbwearty girl
Hanna Bouveng was caught at New York’s JFK international airport trgifige America.”);
id. (“A bizarre twist in the Swedish party girl Hanna Bouveng’s frivolousuaékarassment’
claim against a well respected Wall Street financier and investigative reportandenyey,
new development has just emerged: like a burglar stealing under the cover ddudsk the
accuser of ‘sexual harassment[,]’[] the chain smoker and party girl Hannarigpflee America
on July 25, 2014 and rushed back to her hometown of Vetlanda, Swed8nid. at 3 (“Legal

experts say that the fleeing of Swedish vixen Hanna Bou[veng] from thedBtates was

10 “In considering a motion to dismiss, the Court may consider documents attactmeexdnibit
thereto or incorporated by reference, documents that are ‘integral’ tafptaalaims, even if

not explicitly incorporated by reference, and matters of whiditial notice may be taken.”
Thomas v. Westchester Cnty. Health Care Corp., 232 F. Supp. 2d 273, 275 (S.D.N.Y. 2002)
(internal citations omitted). “To be incorporated by reference, the Complasttmake a clear,
definite and substantial referencethe documents.’ld. at 275-7§citations omitted).

The SAC- filed on October 24, 2014 (Dkt. No. 40aHleges that,

[clommencing on or about July 24, 2014 through approximately the present,
Defendants NYGG and Defendant Benjamin Wey commenced publishing a series
of retaliatory and defamatory articles concerning Plaintiff Hanna Bapireits

digital publication, TheBlot Magazine. On information and belief, these articles
were and continue to be written and/or edited by Defendant Benjamin Wey.

(SAC ([Dkt. No. 40) 1 129 (emphasis omitted)he SAC also alleges thgs]ince

approximately September 17, 2014, Defendants NYGG and Defendant Benjamin Wey have
repeatedly violated thélgust 28, 2014] Agreement by publishing at least eight more highly
offensive, defamatory, threatening and retaliatory articles to date in ThgBdzine.” [d.

156 (emphasis omitted)) The SAC'’s allegations sufficiently identify theli@c 18, 2014 Blot
article to permit this Court to consider it in connection with Da#ers’ motion to dismiss.
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caused by her scane@dldled lawyers David Ratner and Martha McBrayer at the ambulance
chaser law firm Morelli Alters Ratner, acting in concert to evade legal coesees, after she
had lied in a sworn affidavit submitted to the highly regarded New York Federa Padad)
Gardephe, on the same day when Bouveng fled America.”); id. (“Further, agctoginblic

recordsthereis not ashredof evidencepresented to the federal court that would support any of

Hanna Bouveng's ‘sexual harassment’ allegations against theagelided investigative
reporter and Wall Street financier.”) (emphasis in origindl)at 6 (“HANNA BOUVENG,
FRIVOLOUS LAWSUIT IN SHAMBLES”) (emphasis in originalid. at 7 (“‘If Hanna
Bouveng were so innocent, people may start wondering why she would want to leaveaAmeri
and give the impression of a failed extortion attempt on a highly respecte8tvgat
investment banker.”) (quoting “Dr. Zhang Qianfan, Professor of Law at P&kangersity”).

Given that (1) Plaintifbrought legal claimagainst NYGG; (2) Wey is the CEO
of NYGG,; (3) Wey is allegedly the author of all the defamatory statersenterning Plaintiff;
and (4) the defamatory statemeotsicerningPlaintiff appear designed to undermirlairtiff’s
legal claims a jury could find — based on the allegations of the SAlGatWey made these
statements as part of an effortstoeld NYGG from legal liability. In seeking to cast doubt on
the merits of Plaintiff’'s suit and to undermine Plaintiff's credibility, Wey is sgriiiYGG’s

interests and acting in his capacity as NYGG’s CEO. Hgemh v. Schroder Inv. Mgmtl.

America Inc, No. 02 Civ. 7955 (DLC), 2003 WL 21136096, at *2 (S.D.N.Y. May 15, 2003)
(permitting plaintiff to assert a defamation claim against the parent company offfddmrmer
employer and the CEO of that parent company, based on CEQO'’s statementgszamarticle
concerning the reasons for plaintiff's termination). Even if Wegmarks concernir@laintiff

weremade in part out of spite, that wouldt change the fact that his communications were
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made as part of his employment and in furtherance of NYGf&sasts SeePerez v. City of

New York, 79 A.D.3d 835, 836 (2d Dep’t 201(An act is within the scope of employment
when it is performed while the employee is engaged generally in the business of higemplo

or if his act may be reasonably said to be necessary or incitiestathemployment’, owhere

the act hashe purpose 1o further theemployersinterest or to carry out duties incumbent upon

the employee in fiinering the employer's business[.]””) (citations omitted) (emphasiscBdde

Griebsch v. WeaveNo. 7:05€V-0958, 2005 WL 2260374, at *3-4 (N.D.N.Y. Sept. 16, 2005)

(employee’s allegedly defamatory statements about plaintiff were withsctpe of her
employment, even if she made those statements “intentionally,” “for egiuigpurpose,” or
with “personal motives”).

In considenng a motion to dismiss, “the Court must accept\wkihded factual
allegations as true, ‘drawing all reasonable inferences in the plaintifts. fasDiMatteo v.

Sweeney, Gallo, Reich & Bolz, LLP, No. 13 Civ. 8451 (PAC), 2014 WL 4449797, at *2

(S.D.N.Y.Sept. 9, 2014) (quoting Standard Inv. Chartered, Inc. v. Nat'l Ass’n of Sec. Dealers,

Inc., 637 F.3d 112, 115 (2d Cir. 2011)Moreover, the determination of whether a particular
act was within the scope of the servant’s employment is heavily dependectuad f

considerations, and therefore the question is ordinarily one for the jury.” E.E.O.C. v. Die

Fliedermaus77 F. Supp. 2d 460, 473 (S.D.N.Y. 1999) (cititigiello, 47 N.Y.2d at 302)see

alsoWalker v. Weight Watchers Int’'B61 F. Supp. 32, 35 (E.D.N.Y. 1997) (“Determination of

whether an employee was ‘doing the master’s work’ is such a fact speqtiiry that it is most
often a jury question.”) (citation omitted). Accordingly, NYGG’s motion to disrRkintiff's

defamation claim will be deed.
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V. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS CLAIM

Defendants argue that Plaintiff's intentional infliction of emotional distress
(“lIED”) claim “should be dsmissed against all defendants because it is duplicative of her other
tort claims” (Def. Br. (Dkt. No. 49) at 1)/ They also argue that thi&D “claim[] against
NYGG and FNL should . . . be dismissed for the additional reasofittishtbased on alleged
acts by Wey that cannot be attributed to NYGG or FNL as a matter of l&)” (

A. Applicable Law

“To make out a claim fointentionalinfliction of emotionaldistressunder New
York law, a plaintiff must plead: (1) extreme and outrageous conduct; (2) intent & caus
reckless disregard of a substantial probability of causing, severe emotgireds]i(3) a causal
connection between the conduct and the injury; and (4) severe emotional didtsEsg. Sony

BMG Music Entmt, Inc., 557 F. Supp. 2d 418, 426 (S.D.N.Y. 2008)dtion omitted).“New

York sets a particularly high bar for conduct that is so ‘extreme and outragjeaiLis’is

actionable under this tort.”_Sharabura v. Taylor, No. 03 Civ. 1866 (JG), 2003 WL 22170601, at
*4 (E.D.N.Y. Sept. 16, 2003) (citation omitted].P]laintiff must plead and prove conduct
which is so extreme and outrageous that it ‘transcends the bounds of decency as roée rega

as atrocious and iokerable in a civilized society.’ Pawlicki v. City of Ithaca993 E Supp. 140,

14546 (N.D.N.Y.1998) uoting_Shapiro v. Gg. of Nassau202 A.D.2d 358, 358Lst Dept

1994)(citation omitted).

“[AJlthough the New York Court of Appeals has not set forth detailed guidelines
for when the [IED] tort may be available, it has cautioned that a claim for IIED makenot
sustainablewhere the conduct complained of falls well within the ambit of other traditional tort

liability.” Turley, 774 F.3dat 159 (quoting Fischer v. Maloney, 43 N.Y.2d 553, 557-58
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(1978); seealsoLan Sang v. Ming HaB51 F. Supp. 2d 504, 530 n.10 (S.D.N.Y. 2013) (“IED

claims are routinely dismissed where they [fallell within the ambit of other traditional tort

liability.”) (quoting Gonzalez v. Bratton, 48 F. App’'x 363, 365 (2d Cir. 2002k (mel

guotationmarks and citation omittedjalteration inLan Sang Hanly v. Powell Goldstein, LLP,

No. 05 Civ. 5089 (KMW), 2007 WL 747806, at *6 n.9 (S.D.N.Y. Mar. 9, 2@aED claims
are, in general, ‘[p]recluded where the offending conduct is &edrby a traditional tort

remedy.”) (quoting Mclintyre v. Manhattan Ford, Lincdifercury, Inc, 256 A.D.2d 269, 270

(1st Dep’t 1998))alteration inHanly), aff'd, 290 E App’x 435 (2d Cir. 2008).
“New York courts havi for example,] . . . exclude[d]aims for intentional
infliction where a cause of action for defamation may be asserted on the fdetcase.”

Turley, 774 F.3d at 15€citing Brancaleone v. Mesagn290 A.D.2d 467 (2d Dep’'t 2002);

Herlihy v. Metro. Museum of Art, 214 A.D.2d 250 (1st Dep’t 1995); Butler v. Del. Otsego

Corp., 203 A.D.2d 783 (3d Dep’t 1994NVhere an “lIIED claim alleges an injury distinct from
the defamation injury, [however,] the IIED claim does not impermissibplicate the
defamation claini,and it should not bdismissedn that basisHanly, 2007 WL 747806, at *6
n.g.

B. Analysis

Here,the SAC alleges thaVey “molested, assaulted, battered, harassed,

humiliated, degraded, disparaged, defanmetirataliated against Plaintiffand thus
intentionally inflicted embional distress on her. (SAC (Dkt. No. 40) 1 209) the extent that
Plaintiff's IIED claim is based on Wey's sexual contact with hemwever -whether rape,
tortious menacing, or unwanted touchinthe traditional tort remedies of assault and battery

apply. SeeGirden 262 F.3d at 208'‘It does not matter that the penal law lays down specific
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elements for the various offenses or degrees of offenses that entail uhteaicteng. . . . In the
civil context . . . , the common meanings asSault and“battery subsume all forms of tortious
menacing and unwanted touching.” Thus, ‘a rape is an undisputed assault and battery’ under

New York law?) (quotingUnited Natl Ins. Co., 994 F.2d 105, 108 (2d Cir. 1993) and citing 6A

N.Y. Jur.2dAssault— Civil Aspects§ 2) (nternal citatioromitted) Accordingly, to the extent

that Plaintiff's IIED claim is based on Wey's actual or threatenedaseamtact with her, it must
be dismissed, because such conduct is addressed by the traditional tort reneestiaslband
battery.

Wey’'s defamatoryinternet postings, emails and text message similarly
addressed by the traditional tort remedy of defamation.

Plaintiff’'s remaining allegations including those concerningfey’s encounter
with Plaintiff in the Stakholm caf§seePItf. Opp.Br. (Dkt. No. 52) at 2P— do not meet the
“extreme and outrageous” standard that is applicable under New York law. Thisl albegleict
is not “so extreme and outrageous that it ‘transcends the bounds of decency as to beasgarded
atrocious and intolerable in a civilized societyawlicki, 993 F. Supp. at 145-46.

Plaintiff's IIED claim will bedismissedas to all Defendants

VI. INJUNCTIVE RELIEF

Defendants argue thBtaintiff's claim for injunctive relief —-assertedn
connection wittherretaliation claim under the NYCHRLE should be dismissed because (1) it
“would constitute an unlawful prior restraint on Wey'’s right of free speech intiaolaf the
First Amendmeti; and (2) “neither absence of an adequate remedy at law nor irreparable harm

is adequately pled.” (Def. Br. (Dkt. No. 49) at 20)
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“However, a request for permanent injunctive relief should not be dismissed at the
pleading stage unless the underlying claim upon which relief is sought isskdrigvarino v.

Nw. Mut. Life Ins. Co., No. 00 Civ. 3212 (MBM), 2001 WL 262574, at *3 (S.D.N.Y. Mar. 14,

2001)(citing In re Lloyd’s Am. Trust Fund Litig., 954 F. Supp. 656, 682 (S.D.N.Y. 1997)

(citation omitted))seealsoMessinger v. JPMorgan Chase Bank, N.A., No. 13 Civ. 2A44lY,

2014 WL 904528, at *2 (S.D.N.Y. Mar. 7, 201#Rather than deterining the appropriate
remedy, ‘[t]he Court’s task on a motion to dismiss is to consider theafaallegations in
[plaintiff]'s complaint to determine if they plausibly suggest an entitlement to rgligfuoting

RJ Capital, S.A. v. Lexington Capitaunding Ill, Ltd, No. 10 Civ. 24RGG), 2011 WL

3251554, at *16 (S.D.N.Y. July 28, 201{3Jterations iMessingey.

Here, Defendantdo not arguehat the claim on which injunctive relief is
sought — retaliation under the NYCHRL — is improperly @edo NYGG or Wey Moreover,
this Court has rejectdeNL Medids argumenthat the SACails to pleach NYCHRL retaliation
claim against it Accordingly,Plaintiff's request for permanent injunctive relief in connection
with her NYCHRL retaliation claim will not be dismissed.

VIl. BREACH OF CONTRACT CLAIM

A. Subject Matter Jurisdiction

Defendants argue that this Court lagkssdiction over Plaintiff's breach of
contract claim, whiclallegesthat Defendants breached the August 28, 2014 Agreement.
Defendants contend that (1) “there is no independent basis for subject matiestion’sover
the breach of contract clairand (2)this Court lacks supplemental jurisdiction over the claim
because it “stems from a settlement agreement allegedly breached by new notsgosidu

dating the complaint.’(Def. Br. (Dkt. No. 49) at 25Def. Reply Br (Dkt. No. 57) at 1B
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1. Applicable Law

“The principal federal statute governidiyersityjurisdiction, 28 U.S.C. § 1332,
gives federal district courtsriginal jurisdictionof all civil actions ‘between . . . citizens of

different States’ where the anmun controversy exceeds $75,000.” Lincoln Prop. Co. v.

Roche, 546 U.S. 81, 89 (2005) (quoting 28 U.S.C. § 1332(a)(1)) (citation omit{Eldg.

amount in controversy is determined at the time the action is commené&d@A Educ. Loan

Corp. v. Meyer, No. 12 Civ. 4248 (DLC), 2014 WL 1694928, at *2 (S.D.N.Y. Apr. 23, 2014)

(quoting_Chase Manhattan Bank, N.A. v. Am. Nat. Bank & Trust Co. of Chicago, 93 F.3d 1064,

1070 (2d Cir. 1996)):“[T]he sum claimed by the plaintiff . . . controls if the claim igpapently
made in good faith. It must appaaralegalcertaintythat the claim is really for less than the

jurisdictional amount to justify a dismissal.Doctor’s Associates, Inc. v. Hamilton, 150 F.3d

157, 160 (2d Cir. 1998) (quoting A.F.A. Tours v. Whitchurch, 937 F.2d 82, 87 (2d Cir. 1991)

(citation and internal quotation marks omitte@inphasis in A.F.A. Tours).Aplaintiff’ s good
faith belief as of the filing date may be ascertained by reference to thengleadid any facts on

that subject adduced in discovery[LhaseManhattan Bank93 F.3d at 107(citation omitted)

“If the right of recovery is uncertain, the doubt should be resolved . . . in favor of the suhject

good faith of the plaintiff.” Id. (quoting_Tongkook Am., Inc. v. Shipton Sportswear Co.,

14 F.3d 781, 784 (2d Cir. 199@jtation omitted).

2. Analysis

Here, Defendants do not dispute that Plaintiff and Defendamteiizens of
different State$,but instead argue that the breach of contract claim does not “meet the $75,000
amount in controversy requirement for diversity jurisdiction.” (Def. Br. (Dkt. No. #2%)a

TheAugust 28, 2014Agreement requires any party that breaches its termpay the innocent
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party $10,000 in liguidated damagees breach. $AC (Dkt. No. 40) § 221; Stipulation and
Agreament (Dkt. No. 32), Ex. A7) The SAC alleges that, on September 14, 2014, Plaintiff
“discoveredhat Defendants NYGG, FNL Media and Benjamin Wey had violated . . . the
Agreement four times by continuing to publish offensive, defamatory and retabaticies.”
(SAC (Dkt. No. 40) 1 222emphasi®omitted) The SAC also alleges that, since then,
Defendants “have continued to repeatedly violate the Agreement by pubbksteagtfour more
highly offensive, defamatory, threatening and retaliator[y] articleat®.d (Id. { 225emphasis
in original)) The SAC asserts that “DefendgWey] has also repeatedly posted those articles on
his Twitter account.” Ifl. § 156) Plaintiff claims that she has “incurred economic damages . . .
in an amount not less than [$120,000]" in connection with her breach of contract dthifh. (
227)

Defendants argue thBtaintiff has not adequately pled the necessary amount in
controversy.(Def. Br. (Dkt. Na 49) at 25-26) This Cotdisagrees.The Agreement provides
for $10,000 in liguidated damages for each alleged breach, and the SAC pleads ighleast e
such breaches. (SAC (Dkt. No. 40) 22122, 225) The SA@lIso pleads that Plaintiff has
suffered economic damages of $120,000 as a result of Defenaléeyed breacheslid( 1 227)
These allegations are sufficient to satisfy the amount in controversy reguire

B. Failure to State a Claim Against FNL Media

FNL Mediaarguesthat, “[r]legardless of whether the breach of contract claim is
permitted in this action, it should be dismissed as to FNL, because FNL was nattargitp

the[Agreement].]” (Def. Br. (Dkt. No. 49) at 27)
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1. Applicable Law

“Generally, a ‘contract cannot bind a nparty unless the contract was signed by
the party’s agent, the contract was assigned to the party, or the sigaatoigct the “alter ego”

of the party.” Endeavor Capital Holdings Grp., LLC v. Umami Sustainable SeafandNim

13 Civ. 4143 RB), 2014 WL 3897577, at *4 (S.D.N.Y. Aug. 7, 2014) (quoting Wolfson v.
Conolog Corp., No. 08 Civ. 3790 (LTS) (MHD), 2009 WL 465621, at *3 (S.D.N.Y. Feb. 25,

2009); seealsoGlobal Entm’t Inc.v. New York Telephone Co., No. 00 Civ. 2959 (SHS), 2000

WL 1672327, at *7 (S.D.N.Y. Nov. 6, 2000). “An exception to this rule exists, however, where

a non-party manifests an intent to be boupdhe contract.” _Malmsteen v. Universal Music

Grp., Inc, 940 F. Supp. 2d 123, 136 (S.D.N.Y. 2013) (quoting Travelers Cas. & Sur. Co. v.

Dormitory Authority-State of N.Y, 735 F.Supp. 2d 42, 80 (S.D.N.Y. 2010)) (internal quotation

marks and citation oitted), appeal withdrawnNo. 13-2157 (2d Cir. Jan. 27, 2014).

2. Analysis

Here, t is clear that FNL Mediasinot a party to the Agreement. The first
paragraph of the Agreement states: “This Stipulation and Agreement . . . isl @mi@i@n this
28th day of August 2014 by and among Hanna Bouveng (‘Bouydvigrelli Alters Ratner Law
Firm ( MAR’), Benjamin Wey (Wey ) and NYG Capital LLC‘NNYG’) (collectively, the
‘Partie$).” (Stipulation and Agreement (Dkt. No. 32), Ex. A 1) The Agreement is signed by:
(1) David Ratner, on behalf of MAR; (2) Hanna Bouveng; (3) Benjamin Wey, on behalf of
himself andNYGG; and (4 Justin Sher, on behalf of Sher Tremonte LLB. 4t 7) Moreover,
the SAC does not allege thd) Wey or anyone else acted as FNL Media’s agent in signing the

Agreement (2) the Agreement was assigned to FNL Media; or (3) FNL Media manifested an
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intent to be bound by the Agreeme@eeEndeavor Capital Holdings Grp., 2014 WL 3897577,

at *4.

The SAC likewisedoes not allege that Wey or NYGG is the “alter ego” of FNL
Mediafor purposes of the alleged breaches of the Agreement. Under the “alteresgg”’dh
liability, courts hae held norparties to a contract liable for breaches of the contract where the
non-arty (1) is ddominating” or parent company to a signatory of the confraictl (2) causes

the signatory to breach the contraSeeKaliner v. Mt. Vernon Monetary Mgmt. @o., No. 07

Civ. 4643 (LMM), 2008 WL 4127767, at *2 (S.D.N.Y. Sept. 3, 2008) (“Interpreting New York
law, the Second Circuit has found it appropriate to pierce the corporate veil or to twld thi
parties to a contract liable on an alter ego theory wheddimenating company has caused a
party to a contract to breach a contract for the dominating company’s Bgating Gorrill v.

Icelandair/Flugleidir 761 F.2d 847, 853 (2d Cir. 198%at’l Mkt. Share, Inc. v. Sterling Nat'l

Bank 392 F.3d 520, 525 (2d Cir. 2004)potnote omitted)

In order to state a claim under an alter ego theory of liability, plaintiff musealleg
(1) that fhe nonparty] exercised such complete domination over its subsidiaries

in relation to the alleged breaches such that the other defendants had no separate
will of their own; and (2) that this domination was used to commit a wrong

against plaintiff which proximately caused [her] injuries.

Campo v. 1st Nationwide Bank, 857 F. Supp. 264, 270-71 (E.D.N.Y. 18¢&k)ons omitted)

Here, &hough the SAC allegdbat “NYGG and FNL Media operated as a single
or joint enterprise,” and that FNL Media is the “wholly-owned subsidiary ofridizhet NYGG”
(SAC (Dkt. No. 40) 11 5, femphasis omittegl)it does not allege that FNL Media dominated or
controlled any of the signatories to the Agreement, including Wey or NY&8Global

Entm’t, Inc, 2000 WL 1672327, at *7 (finding that a contract did not laindn-partywhere

“the only relevant allegations are that [the nonparty]is a ‘service affiliate’ or ‘subsidiaryof
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a signatory to the contract]”). h€ SAClikewisedoes not allegéhat FNL Mediacaused any
signatory to breach the Agreement by publishiofjehsive, defamatory and retaliatory articles
about [Plaintiff.” SeeSAC (Dkt. No. 40)  154.

The breach of contract claiagainst FNL Mediavill be dismissed.

CONCLUSION

For the reasons stated above, Defendants’ motion to diswgsantedss ta
(1) the assauland batterylaim againsDefendantdNYGG and FNL Media(2) the intentional
infliction of emotional distress claim against all Defendaaitst (3 the breach of contract claim
against FNL MediaDefendants’ motion to dismiss is otherwise denied. The Clerk of the Court
is directed to terminate the motion (Dkt. No. 48).

Dated:New York, New York
June 1, 2015

SO ORDERED.

[l 2 Adphe

Paul G. Gardephe
United States District Judge
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