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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BAGADIYA BROTHERS PVT LIMITED,
Petitioner
—-against- OPINION AND ORDER
CHURCHGATE NIGERIA UMITED, 14 Civ. 565(ER)
Respondent.

Ramos, D.J.:

Bagadiya Brothers PVT Limitel BBPL" or “Petitionet) bringsthis petition to cofirm
and enforce an arbitratiaaward pursuant to the United Nations Convention for the Recognition
and Enforcement of Foreign Arbitral Awards (the “Convention”), and Chapter 2 oétlexdt
Arbitration Act, 9 U.S.C. § 20&t. seq Doc. 1 at 1. To dat€hurchgate Nigeriaimited
(“Respondent” or “CNL”) hasailed to file a response or otherwise take any aince the
filing of the instant petition Before the Court iBBPL’s unopposed motiofor summary
judgmentto confirm tte arbitrators award Doc. 17. For the reasons set forth below,
Petitioner's motions GRANTED.
. BACKGROUND

BBPL is a company organized under the laws of India and CNL is a company organized
under the laws of NigeriaRule 561 Statemen{‘56.1”) 1 £2. The companies made two
contractg“Contract 1030” and “Contract 1035f%r BBPL to sellto CNL Indian parboiled rice.
56.1at 11 4 8; Pet. Mem. (Doc. 18x A, B. Both contracts contained an arbitration clause

requiring the parties to arbitrateyadisputes relating to the agreement in London, United
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Kingdom in accordance with the rules of the London Court of International Arbtirafi6.1at
117, 11; Pet. Mem. Ex A, BA dispute arose between the parties regar@iNg’s performance
of its duty to open a letter of credit and nominate a vassedrry the cargo of riceursuant to

the terms of the contracg6.1 at 1 5, 6, 9, 1®et. MemEx. C, D. BBPL commenced a
consolidated arbitration proceeding against CNL in Lorfdoibreach of bothantracts. 56.hAt

1 12; Pet. Mem. Ex. C, D. Both parties consented to the appointment of Sir Anthony Colman as
sole arbitrator and participated in the arbitration proceedings. Pet. Mem. ExGBy Iuly 25,
2011, the arbitrator isged award in favor of BBPL on both contracts. Specically, on Contact
1030, he found in favor of BBPL for 24,708,319 Indiapees INR). On Contract 1035, he
found in favor of BBPL for 8,880,561 INRBoth awards further gramterest, running from
June 1, 2007 until theate of compliance with the award, ataée of 8.5 percent per annum, and
further directthat BBPL'’s arbitration costs, amounting2@12.58 pound sterling (GBRr

each contracte borne by CNL. 564t ff 14, 18; Pet. Mem. Ex. ©.

On June 2, 2012, the arbitrator issued a Final Award on Costs for both contracts,
awarding BBPL 77,961.60 GBP, plus interest, running from April 3, 2012 until the date of
compliance with the award, at a rate3d6 percent interest per annum, and 2017.31 GBP for the
cost of the assessmerii6.1 at I 21; Pet. Mem. Ex. @NL has failed to pagny of the
amounts due under the arbitral awards. 56.1 at § 22. On July 24BBRUfiled the instant
peititon with the Court for confirmation tfie abitral avards. Doc. 1. BBPL properly served
CNL with legal process, but CNL has kad to answer theetition or otherwise ma or appear
in this proceeding. Pet. Mem. at 7; Doc. 21 Ex. 1-3. BBPL now moves, unopfursed,

summary judgent Doc. 17.



II. LEGAL STANDARD

A. Summary Judgment Standard

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material fact.” Fed. R. Civ. P. 56(a). “An issue of fact is ‘gerfuhme
evidence is such that a reasonable jury could return a verdict for the non-moving Bainnd
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit8@R Joint
Venture L.P. v. Warshawsk§59 F.3d 133, 137 (2d Cir. 2009)). A fact is “material” if it might
affect the outcomefdhe litigation under the governing lavd.

Even if a motion for summary judgment is unopposed, courts are required to “review the
motion . . . and determine from what it has before it whether the moving party isdeiatitle
summary judgment as a mattédaw.” Vermont Teddy Bear Co., In¢. 1-800 Beargram Co.

373 F.3d 241, 246 (2d Cir. 2004) (internal quotation marks omitted) (quotsigr v. Pan Am.
Life Ins. Co, 12 F.3d 410, 416 (4th Cir. 1993)). “[W]hen a nonmoving party chooses the
perilouspath of failing to submit a response to a summary judgment motion, the district court
may not grant the motion without first examining the moving party’s submission tondetaf

it has met its burden of demonstrating that no material issue of facheefaatrial.” Amaker v.
Foley, 274 F.3d 677, 681 (2d Cir. 2001). If the burden of proof at trial would fall on the movant,
that party’s “own submissions in support of the motion must entitle it to judgmemhatiex of
law.” Albee Tomato, Inc. v. A.B. Shalom Produce Cdrip5 F.3d 612, 618 (2d Cir. 1998). The
Court must “construe the facts in the light most favorable to the non-moving party and mus
resolve all ambiguities and draw all reasonable inferences against the md@maty. Omya,

Inc., 653 F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omitted) (qudilhgms v.

R.H. Donnelley, Corp 368 F.3d 123, 126 (2d Cir. 2004)).



B. Confirmation of an Arbitral Award Standard
On an unopposed motion for confirmation of an arbitration award, a court:
may not grant the motion withoutdt examining the moving party’'submission to
determine if it has met its burden of demonstrating that no material issue of factsremain
... If the evidence submitted in support of the summary judgment motion does not meet
the movant's burden of production, then summary judgment must be deared no
opposing evidentiary matter is presented
D.H. Blair & Co. v. Gottdiener462 F.3d 95, 110 (2d Cir. 2006)) (citations omitted) (emphasis in
original). Nonetheless, in the context of a petition to confirm an arbitration award, the moving
party’s burden is not an onerous ofes. of the N.Y. City Dist. Council of Carpenters Pension
Fund v. New Age Sports LI1.2018 U.S. Dist. LEXIS 476&t*4 (S.D.N.Y.2018) see also
Local 2006, Retail Wholesale & Dep't Store Union, United Food & Commer. Workers v.
Nonsense Inc2018 U.S. Dist. LEXIS 476at*4 (S.D.N.Y. 2018). Confirmation of an arbitral
award is generallg summary proceeding that converts a faraitration awad into a judgment
of the court.D.H. Blair, 462 F.3d at 110c{ting Florasynth, Inc. v. PickholZ50 F.2d 171, 176
(2d Cir.1984)). The court is required to grant the award unless it is vacated, modified, or
corrected.ld. (quoting 9 U.S.C. 9); see also Duferco Int'l Steel Trading v. T. Klaveness
Shipping A/S333 F.3d 383, 388 (2d Cir. 2003) (noting that it is “well established that courts
must grant an arbitration panel’s decision great deferenéei)application for a judicial dxee
confirming an award receives “streamlined treatment as a motion, obvlaisgparate contract
action that would usually be necessary to enforce or tinkarami arbitral award in court.Hall
St. Assocs., L.L.C. v. Mattel, Inb52 U.S. 576, 582 (2008). In order to promote the goals of
arbitration, which consist of “settling disputes efficiently and avoiding long apensive

litigation,” “arbitration awards areubject to very limited review.'Willemijn

Houdstermaatschappij, BV v. Standardchdisystems Corpl03 F.3d 9, 12 (2d Cir. 1997)



(internalpunctuation and quotation marks d¢ted) (quotingFolkways Music Publishers, Inc. v.
Weiss989 F.2d 108, 111 (2@ir. 1993). It is not necessary that the arbitrator explain the
rationale for the award; the awaskould be confirmed “if a ground for the arbitrasodecision
can be inferredrom the facts of the caseD.H. Blair & Co., 462 F.3d at 110 (internal quotation
marks omittedYquotingBarbier v. Shearson Lehman Hutton @48 F.2d 117, 121 (2d Cir.
1991)). In short, as long as there is “a barely colorable justification for thenoeiteacheti a
court should enforce an anhition award—even if it disagrees with it on the meritsandy
Michaels Realty Corp. v. Local 32B—32J, Serv. Employees Int’l Union, @l),-954 F.2d 794,
797 (2d Cir.1992) (internal citatio and quotation marks omitted).

[ll. DISCUSSION

A. Confirmation of the Awards

The Court has conducted a limited review ofdhatration agreement enteredarby the
parties and the ensuing arbitration awards. The arbitrator was acting thglscope of his
authority, as granted to him by the contracts. Pet. Mem. Ex A, B. Both contractegiaiti
that ‘[all] disputes arising out of or in connection with this Agreement . . . shall &eeadfto
and finally settled by arbitration in London, United Kingdom and in accordance witlutee R
of the London Court of International Arbitration . .Pet. Mem. K A, B. Both parties
consented to the appointment of Sir Anthony Colman as sole arbitrator and particighted |
arbitration proceedingsPet. Mem. EXC, D. The arbitrator found th#te obligationgo open
letters of credit and to nominate a vesgete conditions of the parties’ contract and that CNL
breached both obligationsd. The arbitrator considered CNL’s defense that the contracts were
frustrated and rejected this argument because CNL failed to adduce evidencstdgimgrhat
performancef the contrac had been rendered impossibleé. The arbitrator also considered

CNL’s argument that BBPL repudiated the contract and waived its entitlemaatrtodamages
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relating to CNL'’s failure to perform according to the terms of the contvatfound that silence
or inactivity on the part of BBPL did not amount to such a wailer.Thearbitratoralso
rejected BBPL'’s claim of misreprenstatioim determining damages, the arbitrator reliedhan
actual resale price diieparticular ricethat BBPL was selling as the method of determining
market price, as provided for by section 50(3) of the United Kingdom’s Sale of Goodl9 2t
Id.

Regarding legal costs and the costs of arbitration, the arbitrator found &&i$ of
both contracts — which provided that “all costs of arbitration . . . shall always be borne by the
parties incurring such costs’to be void under section 61(2) of the United Kingdom'’s
Arbitration Act1996. Id. Thus, the tribunal acted within its proper discretiodinecting CNL
to bear BBPL's legal costs and arbitration costs. The awardsedgiNL to pay simple interest
on the ontracts at aate of 8.5 percent per annum, and interest on Coatea#t of 3.5 percent
per annum.

There is no indication théhe arbitrator’'sdecision was madeapriciously exceeded the
arbitrator’s jurisdiction under theontractsor was contrary to lawSeeTrs. of New York City
Dist. Council of Carpenters Pension Fund v. Dejil Sys., @12 WL 3744802, at *3 (S.D.N.Y.
2012) (“Where, as here, there is no indication that the arbitration decision wasrhiadalg,
exceeded the arbitratgrjurisdiction, or otherwise was contrary to law, a court must confirm the
award upon the tintg application of any party.”)Nor isthereanyevidence that the award was
procured by fraud, that the arbitrator was biased, that he was guilty ofiscgnduct, or that he
exceeded his powerSeed U.S.C. 88 10(a)(1)-(4) (enumerating grounds for vacating arbitral
award). The Court finds thisbased on the record provided, together with the appropriate narrow

level of review, there iat least'a barely colorable justification for the outcome reached.”



Landy, 954 F.2d at 797. Accordingly, the Court confirms the awards. The Court alsthahds
payment of interest, as specified in the arbitral awards, is appropriate.

B. Attorney’s Feesand Costs

BBPL also seekan award of attorney’s fees and costs for the instant motion to confirm.
Doc. 1 at 10. The Court finds that the award of attorney’s fees in connection with tlts maoti
merited “[C]ourts lave routinely awarded attorney[’]s fees in cases where a party merely
refuses to abide by an arbitrate@award without challenging or seeking to vacatlerdgugh a
motion to the court."Trustees of New York City Dist. Council of Carpenters Pension Fund,
Welfare Fund, Annuity Fund, & Apprenticeship, Journeyman Retraining, Educ. & Indus. Fund v.
All. Workroom Corp.2013 WL 6498165t *6 (S.D.N.Y. 2013) (quotindbondolo v. H. & M.S.
Meat Corp, 2008 WL 2047612, at *4 (S.D.N.Y. 2008)) (collecting caseSNIL did not abide
by the arbitration award and failéol participate in this action. The Court therefgrants
BBPL'’s request for attornéyfees and expenses, and sets forth a schedule below to determine
the appropriate award.

V. CONCLUSION

For the reasonstatedabove Petitionets motionfor summary judgment to confirm the
arbitration awards GRANTED. The arbitration award is confirmed and the Clerk of the Court
is directed to enter judgment in favor of BBPL and against CNL in the amount of:

1. 24,708,319 INRwith simple interest thereon, running from June 1, 2007 until the date

of compliance, at a rate of 8.5 percent per annum, pursuant to the July 25, 2011

arbitration award for Contract 1038nd

2. 9,212.585BP for arbitration costs pursuant to the July 25, 2011 arbitration award for
Contract 1030; and

3. 8,880,561 INR with simple interest thereon, running from June 1, 200Thendiate
of compliance, at a rate of 8.5 percent per annum, pursuant to the July 25, 2011
arbitration award for Contract 1035; and



4. 9,212.58 GBP for arbitration costs pursuant to the July 25, 2011 arbitration award for
Contract 1035; and

5. 77,961.60 GBP with simple interest thereon, running from April 3, 2012 until the date
of compliance, at a rate of 3.5 percent interest per annum, and 2017.31 GBP for the cost
of the assessment, pursuant to the June 2, 2012 Final Award on Costs; and

6. Attorney’s fees and costs for the instant action as set forth in the schedule below.

Petitioner is ordered to submit a supplemental statement on attorney’s fees no later than

December 14, 2018 providing evidence regarding reasonable attorney’s fees and expenses.

Respondent will be given the opportunity to file a brief objecting to the amount of any such

award by December 28, 2018, and Petitioner’s reply will be due January 11, 2019. The Clerk

of the Court is respectfully directed to terminate the motion, Doc. 17.
It is SO ORDERED.

Dated: November 26, 2018
New York, New York

Edgardo Rarhos, U.S.D.J.




