McCarthy v. Estate of Lawrence Edward McCarthy et al Doc. 97

———
—

USDC SDNY
UNITED STATES DISTRICT COURT itk I
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
---------------------------------------------------------------------- X DOC #:
: DATE FILED:_11/10/2015
SUZANNE MCCARTHY, et al.,

Plaintiffs, : 14-CV-6194(IMF)

-V- : OPINIONAND ORDER

ESTATE OF LAWRENCE BWARD MCCARTHY, et
al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Suzanne and Lawrence McCarthy were divorced in 2@E2part oftheir divorce
settlementLawrence agreed to pay thewro daughters’ college tuition and other expenses and
agreed to maintain life insurance policies that would pay a total of $4 million emS&iand
theirdaughteraipon his death. Lawrence did not live up to that agreement. Most significantly,
after his death in 2013, Suzanne anddarghterdearned that Lawrence had only $50,000 of
life insurance payable to them. Making matters worse, they learned thatiwothears before
his death, he gave almost $360,000 to a girlfriend, Kateryna Zakharenko, and that he had another
life insurance policywith the Aetna Life Insurance Compaftietna”) for $500,000, butmay
have named Zakharenko as the beneficiary. In this suit, Suzanne and her daughtersndevon
Emma, seek a ruling that they are entitled to the procdete detna policywhich have been
deposited with the Clerk of Court. They, and Lawresi&sstate (the “Estate”), a Defendant and
CrossClaimant, also contend that they are entitlechtmey from Zakharenko on the grounds

that the payments and transfeesvrencemade to and on her behalf qualify as constructively
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fraudulent transfersThe Court held a bench trial on September 30, 2015, and now issues this
Opinion and Order setting forth its findings of fact and conclusions of law.
FINDINGS OF FACT

The fdlowing findings of fact are based on the evidence admitted at trial, ingludi
affidavits representing the direct testimony of Plaia§tizanne McCarthgnd Devon
McCarthy, which are uncontestedSéeBench TrialTr. (“Trial Tr.”) 3-4; Order (Docket No. 90)
1; Pls.” Proposed Findings Fact & Conclusions Law (Docket No. 92)). Suzatiieawrence
(the “Decedent”marriedin 1992. Direct Test. Aff Suzanne McCarth{fSM Aff.”) 1 6). The
couple had two children, Devon, who was born on February 11, 1998)andff Emma
McCarthy who was born on December 19, 199&l. { 7). On April 11, 2012, Suzanne &hd
Decedent divorced in the state of Florid&d. {f 8). In connection with the divorce, Suzanne and
the Deedent entered into a Marital Settlemé@greemen{the “MSA”), which was icorporated
into the Florida Court’s Final Judgment of Dissolutiod. {| 10;PIs.’ Trial Ex. A (“MSA”) ).
The MSArequired the Decedent to pay child support, college tuition (including room and board)
for Devon and Emma, and other college expenses. (SM Aff.I3A;6-7). In addition, iset
spousal support payments to Suzanne at $1 per month in recognition of the thet Detedent
— who had been a stockbroker at Lehman Brothers until it went bankrupt in 20@&—
unemployed at the time of the divorc&&eE@MSA 6; Direct Test. Aff. Devon McCarth{fDM
Aff.”) 19 6-7). In considerationf boththataccommodation and waiver of any claim to
additional assets fromme Decedent, the MSA required thecedent to maintain life insurance
policiesproviding $4,000,000 ibenefits with Suzanne as a ort&lf beneficiary and their two

daughters asnegquarter beneficiariesach (SM Aff. {1 15; MSA 10). More specifically the



MSA requiredthe Decedent to maintain three policies: a Liberty Mutual policy and two Mass
Mutual policies. $M Aff. 1 16; MSA 10).

Before Suzanne McCarthy and the Decedent were divanedoegan datingther
woman, including Defendardakharenko. §M Aff. § 32). As Plaintiffs later learned, he also
began paying various expenses on Zakharenko’s behalf and giving her other sums of money.
First, according to cretlcard statements, tlidecedent provided Zalarenko with a credit card
and paid for $209,453.82 in expenditures from February 2011 through March 3D 3ff(
1933-35;DM Aff. Y 26-27PIs.’ Trial Exs. E, f. Secondthe Decedent made transfers to
Zakharenkds bank account totaling $75,652.01 from January 2012 to July 2GM Aff.
1941-44;DM Aff. {9 28-29; Exs. J, K, Q). And third, tiecedent paid Zdnarenkos rentfor
the years 2012 and 2013 — approximately $3,000 per month, or $72,000 o\&ivaAff( § 48;

DM Aff. 1 30;PlIs.’ Trial Ex. L). In total,the Decedent made approximat$B57,105.83 in

transfers to, or payments on behalf of, Zakharenko between 2011 and 2013. Zakharenko and the
Decedent did not live together, and no consideration was given by Zakharenko in exchange
those transfers and paymentSM Aff. 1 47, 53.

Notably, diring the time of theseansferdo and payments on behalf of Zakharertke,
Decedent had significant outstandirafiiities. First, thdecedent owed $93,196 to the State of
New York pursuant to a consent to liability for tax years 2006-2008 Aff. § 38;PIs.’ Trial
Ex. §. With interest, that obligatiogrew to $163,108 by September 2014.)( Second, gall
relevanttimes theDecedent wasequired bythe MSAto maintain$4 million in life insurance
policiesfor the benefit of Plaintiffs (MSA 10). Third, beginning in 2012he Decedent became
unable to pay for Devon’s college expenses, as required under the (ISRAf. § 36, MSA

6). TheDecedent borrowed $60,000 to cover those expenses, and Bergetfborrowed or



paid approximately $50,000 to pay the remaind®&M @ff. § 36). Fourth, in April 2013he
Decedent was unable to pay an American Expoidiskor $93,228.67. Rls.’ Trial Ex. H). The

only significant arguablassethatthe Decedent appesto havehad during this time period was

a contingent claim for $4,500,083.35 against Lehman Brothers Holdings, Inc. in its bankruptcy
proceeding— $4,489,133.35 for compensation in the fornRRektricted StockJnits (or

“RSUS) and $10,950 for stock options, both of which the Bankruptcy Countdutassified as
highly subordinatéequity” interests (DM Aff. 1 40-42PIs.’ Trial Ex. T).

The Decedent died in December 201SM(Aff. § 27). After hisdeath, Plaintiffs
attempted to collect the promised $4 milliorifa insurance. Plaintiffs discovered that, contrary
to the terms of the MSA, the Liberty Mutual policy referenced in the MSA idsbueanne
McCarthys life, notthe Decederd. (SM Aff. § 20; Pls.’ Tnal Ex. B). Plaintiffs also discovered
that one of the Mass Mutual policies, providiog$2.9 million in benefits, had been allowed to
lapse before the Decedentleath. M Aff. 27;Pls.’ Trnal Ex. D). Suzanne hersedfived the
other Mass Mutual policy from lapsing aRthintiffs laterreceived a $50,214.83 payment under
that policy. EM Aff. 126). Eventually Plaintiffs learned that tHeecedent had obtained a
$500,000 life insurance policy from Aetna through a new employer, Cantor Fitkg¢é8 Aff.

1 50). AlthoughCantor Fitzgerald records indicate thélhe Decedent designated Suzanne as

the beneficiay of that policy (SM Aff.  57PIs.” Tnal Ex. P), the Universal Enrollment Form

filed with Aetna designated Kharenko as primary beneficiaryPIs.” Trial Ex. M). Zakharenko

gave no consideration in connection with the Aetna policy; indeed, she admitted that she did not
even learn about the policy until months after the Decedent’s death. (SM AffPfs3Trial

Ex. O).



In light of the discrepancy between Cantor Fitzgeratdtords and the Universal
Enrollment Form, Aetna refused to pay Plaintiffs the proceeds of the Aetng. pohas,
Plaintiffs did not receive $3,949,785.17 of the $4,000,000 in death benefits promised to them in
the MSA (SM Aff. 1 31). In addition, the Decedent failed to make or provide for tuition and
expensgayments for Devon and Emma, as he was required to do under the terms of the MSA.
(DM Aff. § 36). TheDecedent had to borrow $60,000 to caowart ofDevon’s spring 2013 and
fall 2014 college expensesld(). As of June 2015, Devon had to borrow or pay out of pocket
$50,000 to cover additional college expenségs.).(Further, future college expenses for Devon
and Emma are expected to be $100,000, all of whitrhave tobe paid by Plaintiffs. 1¢.).
The Estate is insolvent and unable to theeyDecederd debts, including his various obligations
to Plaintiffs under the MSA.SeePIs! Trial Ex. R).

PROCEDURAL HISTORY

Plaintiffs originally filed this case iNew York state couyhaming as Defendants the
Estate Aetna, and ZakharenkdDocket No 1). On August 5, 2014Zakharenko, represented
by Jules A. Epstein, Esq., remouwbe caseéo this Court on the ground that it presented a federal
guestion under the Employee Retirement Income Security Act of 1974 (“ERISAU.S.C.
8 1001et seq (Docket No. 1). On November 5, 20Ehortly after an initial pretrial conference
was heldthe Court so ordered a stipulation among the parties providing that Aetna would
deposit $495,000 -the proceeds of the contested life insurance petoyith the Clerk of the

Court andhat all claims and crosdaims against Aetna would then be dismissed. (Docket No.



24).1 After Aetna made that deposityifis terminate as a party on December 1, 201Bocket
No. 35).

Thereafter, the parties engaged in digggy On March 19, 2015pproximately one
month before discovery was scheduled to clda&harenks counsel, Epsteiriiled a motion
pursuant to Rule 1.4 of the Court’s Local Rules seeking to withdsamounsel for Zakharenko
on the groundhatshehad ceased communicating with him and that her “conduct and
unwillingness to follow [hishdvi[c]e [hadmadé it impossible[for him] to effectively represent
her.” (Docket Ns. 52, 54). The Court orderdtht Epsteirserve his motion to withdraw on
Zakharenko and file proof of suskrvice no later than Mar@b, 2015. (Docket No. 55). The
Court also ordered that any opposition to the motion be filed by April 8, 20d.}. Although
Epstein served the motion to withdraw Zakhaenko on March 23, 2015 (Docket No. 53h)e
never filed any response with the Court. Accordingly, by Order entered on April 17 (215,
Court grantedEpsteinis motionto withdraw, but — to ensure that his withdrawal did not cause
unduedelayin the litigation (or prejudice Zakharenko) — ordered thiatwithdrawawould not
take effect until the close of discovery. (Docket No. 68). The GlinettedZakharenko to
“take immediate steps to either: (a) secure a lawyer admitted to practice in thisoGepresent
her; or (b) prepare to represent herselfd.)( The Court’s Order was served on Zakharenko on
April 20, 2015. (Docket No. 69).

On May 1, 2015, Zakharenko filed a letter asking the Court to discEasgein“on an
urgent basis,” statindnat she was “able” to represent herselfl requesting a “chance” to da so

(Docket No. 72).Three days lateZakharenko an&pstein attended a conference, and

! The parties stipulated that $495,000, rather than the full $500,000 value of the policy,
would be deposited in full satisfaction of all parties’ claims against Aetna&sons that do not
appear to be in the record. (Docket No. 24).



Zakharenko informed the Court that she intended to prqueeske Accordingly,and as
memoralized in an Order entered the following dthe Court relieve&psteineffective
immediately (Docket No. 74). In addition, the Court granted Zakharaokaoeadditional time
to complete discoveryndordered Plaintiffs t@eubmit(and serve on Zakharenkibeir trial
papers— including the direct testimony by affidavit of any witnesses they planneal tand
exhibits— no later than June 18, 2019d.J. The Court ordered Zakharenko, “[w]ithin two
weeks of the date on which” she was served witm#fig’ trial materials, to file “a written
statement” containing, among other thingdéist ofthe evidence that she plannedffer at trial,

a list ofthewitnesses that she planniedcdl at trial (including herself)and the names of any of
Plainiffs’ witnesses that she intendidcrossexamineat trial. (d.). By the same date,
Zakharenkavas also required tdile affidavits, sworn under penalty of perjury, containing the
direct testimony beach trial witness she intend[ed]call at trial(including herself) (ld.).

The Court advised Zakharenkuat each suchffidavit “should be treated as a direct substitute
for the witness’s live testimony; that is, Ms. Zakharenko should be attentive Rutes of
Evidence €.g, hearsay and the like) and authenticate any exhibits that will be offeredrhroug
that witnesss testimony. (Id.). On May 6, 2015Zakharenkantered a formal notice of
appearance that she was representing herself. (Docket No. 76).

Plaintiffs filed their trial materialsroschedule (Docket No. 77), but servit@kharenko
proved to be more complicated. As set forth in a letter dated June 23, 2015, Plaintiffel couns
sent the trial materials @Wakharenkdyy Federal Express on June 16, 2015, but subsequently
learned thathtey were not delivered. (Docket No. 7&s detailed in that letter and another
letter dated August 18, 2015, Plaintiffs’ counsel and Federal Express wentior@ixiary

lengths to deliver Plaintiffgrial materials t&Zakharenkpand Zakharenkwas aware of at least



some of those efforts; indeed, after three failed attempts at delivery, sbedadgderal Express
that she would pick up the materials from a Federal Express location, but sheofdibesbt
(Id.; Docket No. 89).Neither the Cart nor Plaintiffs received any communications from
Zakharenko from May 4, 2015, through July 16, 201%eeDocket No. 79). Accordingly, on
July 17, 2015, the Court issuad Order setting a schedule for Plaintiffs to seek a default
judgment againsfakharenko. (Docket No. 80). Plaintiffs filed a motion fofaddt judgment
on July 30, 2015 (Docket No. 81), which the Estate subsequently joined (Docket No. 84), and the
Court ordered Zakharenko to file any opposition by August 14, 2015. (Docket No. 85).
After months of silence, Zakharenko finatBemergean August 13, 2015, filing a one-
pageletterindicating that she opposed the motion for default judgment. (Docket NOABG).
conference held on August 26, 2015, Zakharenko (who had arrivedritetesilateclaimedthat
she had never received Plaintiffgetrial papers(August B, 2015 Conference Tr. (Docket No.
95) (“Conf. Tr.”) 6-7). Zakharenko acknowledged that the home address Plaatifftheir
pretrial papers to was correct, and wlad that she had been “at home 24/7” due to ilindds. (
at3). But Zakharenkaevertheless claimed that siid notreceivethose paperBom Feceral
Express She acknowledgdtiat she was aware that Federal Expvess attempting to deliver
the materials to hebut claimedshe never received the package due to a back injury and
confusion about where the package was being h&ddatG-7). Zakharenko also denied
receiving any communicatigrsent to her by mail because the-mail address listed on the
docket was no longer functionalld(at 4. Similarly, Zakharenko claimed that the telephone
number listed on the docket was no longer functioning because her cell phone was lstadén. (
4). In short, Zakharenko produced a battery of excuses, amounting to a claim thas she

absolutely unreachable during the period of tthre Plaintiffs hadtried to deliver their pretrial



papers to her. But, as the Court pointed out at the conference, Zakharenko #tiehdizg 4h
conference in person and therefore knew that trial materials would be delwéedn early
June, triggering her deadline to responid. 4t 7-8). Even though Zakharenko was aware that
those materials were to be served on her in early June, she never accepted sbrvice of t
materials at her home, failed to update herasl or phonanformation with Plaintiffs or the
Court, and never contacted Plaintiffs or the Court to arrange for delivery of thteeaiea

The Courtultimatelydenied Plaintiffs motion for default judgment light of
Zakharenko’s appearance at the Augush 26nferenceand her expressed intent to litigate the
case. Id. at12). Plaintiffs’ counsethenhandedPlaintiffs’ trial materialso Zakharenko in
court. (d.at14). In light of Zakharenko'’s failures to obey court orders, the Court sanctioned
Zakharenko and ordered her to pay Plaintiffs’ counsel $1,000 for the extra timeahdpaffit
attempting to deliver trial materials to h€td. 16-17). Finally, to the extent relevant here, the
Court granted Zakharenko an extension of timaec pro tund¢o submit her trial materials(ld.
at28; seeDocket No. 74).Specifically, atheconferenceaand in a subsequent Order
memorializing the conferen¢®ocket No. 90), the Counhade clear tZakharenkdhat she was
required to submit ajpretrial paperby September 4, 2015, including any evidence she wished
to proffer at trial affidavits of any witnesses she intended to, @t papers indicatinghether
she intended to crog<amine Suzanne or Devon McCarthhe Court unambiguously warned
Zakharenko that she would not be able to submit evidence, call her own witnesses, or cross
examine Plaintiffswitnesses if she failed submit papers by thaate. (See e.g, Conf. Tr.at
31). Zakharenko acknowledged that she understood that deadline and the consequences of

failing to meet it. Id. at 29).



Zakharenko never submitted any materials to the Court. At the final pretriateocé
on September 22, 2015, Zakharemk@inprovided numerous excuses for her repeated failure to
submit her pretrial papers, which the Court did not find credible. The Court nevertheless
provided Zakharenko with the chance to submit proposed exhibits she brought with her to the
conference.Despite the Court’s prior orders, however, Zakharenko failed to provide an affidavit
authenticating those exhibits, and the Court declined to accept them for lack of auibantica
The Court then declared the record to be closed. The Court beftth trial— such as it was,
given ZakharenKs failure to submit any evidena@e to identify any of Plaintiffswitnesses for
crossexamination— on September 30, 2015. The Court gaakharenkaan opportunity to
object to Plaintiffs evidence, which she declined to d@.rial Tr. at3-4). Zakharenko was also
given fifteen minutes to make arguments based on the evidence before the CourtCbutthe
ultimatelyallowed Zakharenko to speak foearlythirty minutes. $eeTrial Tr. at17). During
her argument, Zakharenko made reference to numerous documents that were neved sabmitte
the Court or to opposing counsélor the sake of having a complete reconé, €Court allowed
Zakharenko to submit those documents to the Court, along with hard copies of various cases
Zakharenko relied on in her argumengeé€Trial Tr. at19; Docket No. 94).

Prior to trial, the Estate and Plaintiffs reached a conditional settlement of Raintiff
claims against the Estate. In their joint Pretrial Statement, the parties informezLithéh@tthe
Estate “agreed to accept a judgment against it in favor of Plaintiffs feutheof $3,949,785.17
less any sum awarded to Plaintiffs from the . . . claims against Defetaldrdrenko.” Joint

Pretrial Stteement (Docket No. 77) 10.

10



CONCLUSIONSOF LAW

In light of the dismissal of all claims against Aetaadthe conditional settlement
between Plaintiffs and the Estatiee only remaining disputes relate to Zakharenko. First,
Plaintiffs and the Estate argtleat Decedent made constructively fraudulent transfers to
Zakharenko and that Zakharenko is personally liable to the Estdtee value of the assets she
received— $357,105.83. Second, Plaintiffs and Zakharenko both claim entitlement to the
proceeds bthe Aetna policy Having reviewed the partiearguments in light of the evidence,
the Court agrees with the Estate and Plaintiffs and rules against Zgtdareboth issues.
A. Transfersto Zakharenko

First, Plaintiffs and the Estate principally argue that the trangfer®ecedent made to
Zakharenko from 2011 to 20Mereconstructively fraudulent because thecedent was
insolvent throughout that time period. Under Section 273 of the New York Debtor antbCredi
Law (“DCL"), which applies here, “[e]very conveyance made and every obligation incurred by a
person who is or will be thereby rendered insolvent is fraudulent as to creditors wettpanat to
his actual intent if the conveyance is made or the obdigasi incurred without fair
consideration.” In other words, a conveyance made by a debtor will be deemedativesgr
fraudulent undeBection273 “if two separate elements are satisfied: first, ‘it is made without fair
consideration,” and second, ‘the transferor is insolvent or will be rendered insolvéet by
transfer in question.”United States v. Waitg86 F.3d 152, 164 (2d Cir. 2015) (quotinge
Sharp Int'| Corp, 403 F.3d 43, 53 (2d Cir. 2005)). Here, Zakharenko does not contest that she
did not provide “fair consideration” for the transfers she received frorD¢lcedent. $eeSM
Aff. 19147, 54). Thus, the only question is whetht@e Decedent was insolvent at the time he

made the transfers to Zakharerdeadf those transfers themselvesndered him insolvent.

11



The DCL provides that a person is insolvent “when the present fair salable value of his
assets is less than the amount that will be required to pay his probable liabilgyesisting
debts as they become absolute and mature@L ®271(1). Significantly, however, “[o]nly
assets with a present salable value are taken into consideration in determolrenaoys
Claims that are inchoate, uncertain, and contested have no present value and cannot be
considered an asset of the [transferofifst Keystone Consultants, Inc. v. Schlesinger Elec.
Contractors, Inc.871 F. Supp. 2d 103, 120 (E.D.N.Y. 20{i2jernal quotation marks omitted);
see alspe.g, Morgan Guar. Trust Cov Hellenic Lines Ltd.621 F. Supp. 198, 220 (S.D.N.Y.
1985) (“It is the fair saleable value of assets, not their book value, that detemsivlesncy.”);
Edev. Ede 598 N.Y.S. 2d 90, 92 (3d Ded®93) (holding that interest subject to a life estate is
“an interest so inchoate, uncertain and contingenatare as to clearly lack a present fair
salable value”). “To be ‘salable’ an asset must have ‘an existing and not ttedoretrket.”
Moody v. Sec. Pac. Bus. Credit, In@71 F.2d 1056, 1067 (3d Cir. 1992) (discussing the
Uniform Fraudulent Conveyar Act analogue to DCL Secti@73)). Where, as here, “a
transfer has been made for no consideration, New York law recognizes a rebuésinegtion
of insolvency and fraudulent transfer, and the burden then shifts to the transfereedmever
that presumption."Chen v. New Trend Apparéhc., 8 F. Supp. 3d 406, 445 (S.D.N.Y. 2014)
(gathering cases). The transferee “need only come forward with some evidencesbut tbe
presumption, as the burden of persuasion . . . remain[s] with the paigngha the
conveyance.”In re Nirvana Rest. Inc337 B.R. 495, 505 (Bankr. S.D.N.Y. 2006).

Applying those standards here, there is no question that the Decedent was insollvent at a
relevant times, and Zakharenko has certainly not rebutted the presumption of insak/ehe

presented no evidence whatsoevehatrial. In fact, heonly substantiahrguable assets the

12



Decedent hadvere his$4.5 millionclaims against LehmaBrothers Holdings, Inc. SeePIs.’

Trial Exs. R, 7.2 Those claims, howevdnave(and, at all relevant times, had) no “present
salable value"There has never been an “existing market” for the sale of the Decedent’s
bankruptcyclaims against his former employer aimdany eventthose claimsvere ‘too

contingent and uncertain to have been salab&LI Govt Secs., Inc. v. Rhoade853 F. Supp.
1388, 1394 (S.D.N.Y. 1987).At the same time, thBecedent did have substantial debts. Under
New York law, debt is broadly defined itcclude “any legal liability, whether matured or
unmatured, liquidated or unliquidated, absolute, fixed or contingent.” DCL 8§ 270. In this case,
at all relevant timesthe Decedent owe#93,196 in taxes, plus interest, to New York Stagee(

Pls.” Trid Ex. S). His obligationsunderthe MSA also qualified a®xisting debts’ In
particular,beginning 2012, thBecedenbecame unable to pay Devercollege tuitionas

required under the MSA (MSA 6), and had to borrow $60,000 to cover part of those expenses.
(DM Aff. § 36). Devon also had to borrow or pay additional money — approximately $50,000
— to pay the remainder of her tuitiond.]. TheDecedent was also unable to make the

premium payments required to prevent his life insurance policies from lapsing bys20P8(’

Trial Exs. C, D, E), and was unable to pay an American Express invoice for $93,228.67

2 The record also includes bank records from the Decedent’'s Chase Bank checking
accounts. RIs.’ Trial Ex. I). Theaverage ending balance carried in those accounts from
December 2011 to July 2013, however, was only about $25,8@@ id.. That is, the balance
in thoseaccounts was significantly less than the Decedent’s debts at all relevant tindeeand
not have a material effect on the Court’s insolvency analysis.

3 Underscoring the contingent (and non-marketable) nature of the Decedent’s bankruptcy
claims, the Bakruptcy Court confirmed a Chapter 11 plan in 2GEEIn re Lehman Brothers
Holdings Inc, 08-13555 (JMP), No. 23023 (Bankr. S.D.N.Y. Dec. 6, 2011), which reclassified
his claims as highly subordinate equity interests. (DM A#1)] The Decedent’s dfas

therefore stand behind all other classes of interests in obtaining distribotiothie bankruptcy
estateid.  42), making the prospect of any recovery remote or nonexistent.

13



beginning in April 2013. RlIs.’ Trial Ex. H). Those unpaid debts and obligations indicate that,
during all relevant times, Decedent wast only unabléheoreticallyto “pay his probable

liability on his existing debts as they bec[ame] absolute and matured,” DCL 8§ ,23it(asn
factunable to pay actual liabilities on his existing debts as they camd-thadly, dthoughthe
“operative reference point for determining insolvency is the time at whidnathgfer took

place” and “insolvency of the transferor . . . cannot be presumed from subsequent insatheency
later point in time,In re Chin 492 B.R. 117, 12{Bankr. S.D.N.Y. 2013) (internal quotation
marks omitted)the Decederd insolvency is confirmed bihe factthathewas unable tonake

the payments necessarymaintain his life insurance policigsior to his deathseePIs.’ Trial

Exs. C, D, E) anthatthe Estate iscurrentlyinsolvent and unable to pay off lugeditors(see

Pls.’ Trial Ex. R).

Accordingly, & a matter of New York lawhe Court holds thddecedent was either
insolvent or rendered insolvent at the time he ntadeelevant transfers to daarenkoandthat
Zakharenko did not provide fair consideration for those transfers. The Court thereforenhglds t
under DCL § 273, all transfeBecedent made to Kharenko from 2011 to 20Mere
constructively fraudulentThe Estate and Plaintiffs argue thakEarenko should be held
individually liable as the beneficiary of those fraudulent transfers. The @gneres. Under
New York law, a creditor may recover money damages against a transferesceilted assets
via a fraudulent transfeiSeeCadle Co. v. Newhous&4 F. App’x 152, 153 (2d Cir. 2003)
(summary order{“[A] creditor may recover money damages against parties who participate in
the fraudulent transfer and are either transferees of the assets or berettitmeeconveyance.”
(quoing RTC Mort. Trust 1995-S/N1 v. Soph&r1 F. Supp. 2d 192, 201 (S.D.N.Y. 2001))).

Further, “where the assets fraudulently transferred no longer exist,btiré lGay enter a money

14



judgment “in an amount up to the value of the fraudulently transfesmstsa” Neshewat v.
Salem 365 F. Supp. 2d 508, 521-22 (S.D.N.Y. 200B)this caseZaharenko benefitted from
the fraudulent transfereade to her by thBecedent and is therefore personally liable in money
damageso the Estateip to the value of thassets she received $357,105.83 —ess the value
of any transferred assets Zakharenko is able to reguhe Estaté
B. The Aetna Policy Proceeds

Forsimilar reasons, the Court concludes that Plaintiffs are entitled to the proceeds of the
Aetna insurance policySignificantly, he Court need not resolve whether Zakharemas
designated as the primary beneficiary on the Aetna Ra&the Universal Enrollment Form
filed with Aetna suggestsEven assuming that Zakharenko was so designated, equity commands
that the Court impose a constructive trust on the paid-out proceeds of that pokcipecedent,
upon his failure to maintain death benefits in the arhofii4 millionin accordance with the
terms of the MSAhad “an obligation to name [Plaintiffs] as benficiar[ies] onlater policies.”
Simonds v. Simongd45 N.Y.2d 233, 240 (1978)nder New York law, that obligation is
“enforceable in equity de&p [the Decedert] failure to comply with the terms of the separation
agreement” and, when the Decedent digldintiffs acquired “not only a right at law to sue his
estate for breacbf contract, a right now worthless, but also an equitable right'eiptbceeds
of the Aetna policy.ld.; see also Rogers v. Roge6é8 N.Y.2d 582, 586-87 (1984) (similars
Plaintiffs provided consideration in exchange for that equitable right,rtbkis aresuperior to
the rightsof Zakharenko, a gratuitous benédiy. See Simondgl5 N.Y.2d at 239 (holding that

an interest obtained through an agreement supported by consideration “is supleabota t

4 Plaintiffs conceded during the bench trial that they have no spéiialto the

fraudulently transferred funds and that whatever funds can be recovered from Alasisdyeuld
go to the Estate rather than directly to Plaintifférig] Tr. 2425).

15



named beneficiary who has given no consideratioRtintiffs “remedy is imposition of a
constructive trust” on the proceeds of the Aetna polidyat 241°

ERISA does not preempt the imposition of a constructive trust on the proceeds of the
policy. In Kennedy v. Plan Administrator for DuPont Savings and Investment $3&nU.S.
285 (2009), the Supreme Court identified three objectives that ERISA is intended ta fajther
simple administration, (2voidng double liabilityfor plan administratorsand(3) ensuringhat
beneficiariesget what's coming quickly, withouhefolderol essential under lessertain rules.”
Id. at 301 (internal quotation marks and citations omitte&y.manycourts have held in the
wake ofthatdecision, afteproceed$iave beenlistributed parties rights and equities may be
determined without regard to ERISA because post-distribution suits do not intatfeeswof
those objectivesSee, e.gAndochick v. Byrd709 F.3d 296, 299-301 (4th Cir. 2013Jere, 3
noted above, upon the consent of all parties (including Zakharenko, who was represented by
counsel at the time), the proceeds of the contested policy were paid out byaAdtare now
being held by the Court pending resolution of this caSeellocket No. 24). Thereafter, all
claims against Aetna were dismissed. (Docket No. 35). In other wetig wasableto

quickly administer the plan benefits to the named beneficiary by depositing thedsrof ¢iee

5 In arguing otherwiseseeDocket No. 94), Zakharenko cites casekling that, where a

life insurance policy is merely intended to secure child support or alimony tidmhgahe
surviving spouse is onlgntitled to the proceeds of the life insurance policy to the etttent
decedent has failed to make payments écsppouse or dependent childre3ee generallyani
Maurer,Use and Disposition of Life Insurance in Dissolution of MarriabgBarry L. Rev. 57
(2011) (discussing cases). Those cases, Zakharenko suggests, mean thég Sthainlif be able
to recover from the proceeds of the life insurance policy only to the extent tiizdd¢bdent
failed to make alimony or child support payments guaranteed by the B8AZakharenko’s
reliance on those cases is misplaced, as the life insurance provision of theddl88twtended
to secure alimony or child support paymenSeeSM Aff.  15; MSA 10). Instead, the
Decedent’s commitment to maintain life insurance policies providing $4 million initeewek
consideration for Suzanne’s accommodation regarding alimony payments and faniegrofv
any claim to additional assets from the Decedent. (SM Aff;MSA 10).
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plan with the Court. Aetna has had no role in post-distribution proceedings. Nor is Aetna
exposedo any risk of double liability: Alclaims against Aetna relatedttee contested policy
were dismissed after it deposited the proceeds with the Court. As for the fircivehje
ensuring that beneficiaries “get wisatoming quickly,”"Kennedy 555 U.S. at 3Qthat “refers
to the expeditious distribution of funéf®m plan administratorsnot to some sort of rule
providing continued shelter from contractual liability to beneficiaries who alagady received
plan proceeds.’Andochick 709 F.3d at 299-300 (quotitstate of Kensinger v. URL Pharma,
Inc., 674 F.3d 131, 136 (3d Cir. 2013)).
CONCLUSION

For the foregoing reasons, the Court concludeshieaDecedent was insolvent at all
relevant times and that all transfers made by the Decedent to Zakharenko were ogigtruct
fraudulent. Accordingly, applying New York law, the Court holds that Zakharnsrersonally
liable to the Estate for thelue of theraudulent transfers she received from the Decedent
$357,105.83less tle value of any transferred assets Zakharenko is able to return to the Estate

The Court also holds that a constructive trust should be imposed on the proceeds of the
Aetna policy in favor of Plaintiffs. That sort of post-distribution constructivet tloes not
conflict with ERISA’s objectives, and is therefore not preempteib therefore ordered théte

Clerk of Court shall release the proceeds of the Aetna policy — $495,000 currently held in the

6 This case is also distinguishable from cases involving qualified joint and survivor

annuities. In that context, the Supreme Court has olibémae ERISA displays special
“solicitude for the economic security of surviving spouses” and “provide[s] di{aiteections

to spouses of plan participants which, in some cases, exceed what their rights woulel be wer
[state] community property law the sole measui®dggs v. Bogg$H20 U.S. 833, 841, 843
(1997). But that “clear congressional objective” of “ensuring ongoing finangalost for
divorced and surviving spouse¥,anderKam v. VanderKani76 F.3d 883, 890 (D.C. Cir.

2015), is not implicated in this post-distribution suit regarding proceeds of a lifamnte

policy.
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Court’s registry— to Plaintiffs Distribution of that $495,000 sum shdpresumably be made
pro rataaccording to the terms of the MSWith 50%goingto Suzann@and25% each to Devon
and Emma. Plaintiffs are directed to file a proposed judgment with the Court progosing
appropriate distribution of hAetna proceeds between Plaintiffs

It is further ordered thatonsistentvith the conditional settlemeneached by Plairffs
and the Estatéhe Estate is liable to Plaintiffs for $3,949,785.17 in compensatory damages plus
interest, less thproceeds of the Aetna policy.

Finally, Zakharenko filed crossclaims and counterclaims against Plasgifking an
award of attorney’s fees and expense&xeDocket No. 56). In addition to submitting no
evidence or argument in support of those claims, Zakharenko did not press those claens befor
the Court during the bench trialS€eTrial Tr. 7-18). The Court thefore dismisses those
claims with prejudice for lack of proof.

No later than November 13, 20 aintiffs shallserve a copy of this Opinion andder
on Zakharenkdoy email and shall promptly file proof of such service. In addition, and out of an
abundance of caution, the Clerk of Court is directed to mail a copy of the OpiniondardoOr
Zakharenkat the address appearingtbe docket.

SO ORDERED.
Date November 10, 2015 d& 7 %/;

New York, New York LﬁESSE M-FURMAN

nited States District Judge
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