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PAUL A. ENGELMAYER, District Judge:

This case involves a claim of copyright infringement against the popular recording artist
Beyoncé Giselle Knowles-Carter (“Beyoncé”).! Plaintiff Ahmad Javon Lane, proceeding pro se,
alleges that in June 2013, he gave a digital copy of his original song, “X.0.X.0.” (“X0X0”), to
Chrissy Collins, a background singer for Beyoncé. Lane claims that Beyoncé, along with other
non-parties to this action, infringed XOXO when they created the song “X.0.” (“X0O”). Lane
sues Beyoncé and Parkwood Entertainment (“Parkwood”) for damages of $7.1 million.

Before the Court now is defendants’ motion to dismiss, with prejudice, Lane’s Second
Amended Complaint (“SAC”), pursuant to Federal Rules of Civil Procedure 8(a) and 12(b)(6).

For the following reasons, the Court grants this motion.

I Beyoncé states that the SAC wrongly identifies her as “Beyoncé Knowles Carter.” Dkt. 45, at
L.
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Background

A. Factual Backgroundf

On June 20, 2013, Lane sent a digital copy X0 to Collins,Beyoncés background
singer SAC 1 5. On June 22, 2013ne, aghe owner and authof XOXO, registeredis
claim with respect tthe lyrics for that song with the U.S. Copyright Office, with the registration
number Pau 3-683-352d., Ex. 3(Copyright Certificate)id. § 7. Lane claims that thereafter,
Beyoncé along withnonjpartiesCollins, Terrius Nash, and Ryan Tedder, used the digital copy
of XOXO to createXO. Id. { 5.

Laneclaimsthathe has the exclusive rights t6 sequencd-bar introduction’{the

“Beat”), which he allegeslefendants used at the beginningX@f. 1d. § 6; Dkt. 47 (“Farkas

2 Except as otherwise notetigtCourt’s accant of the facts of this casedsawn from the SAC
and the exhibits attached thereto. Dkt. 39 (“SAC”). In th€ Shane states that he attached (1)
copies of the musical recordingsX®XO and XO; (2) the copyright registration certificate for
XOXO; (3) a production agreement that states that Lane has the exclusiveoritefBdat; and
(4) artwork and phais forXOXO and XO. SAC 1 9. However, only the copyright registration
certificate was attachedefense counsélas supplied the Court with geexhibits. SeeDkt.

47 (“Farkas Decl.”);see alsdkt. 46 (“Defs. Br?), at5, n4. The Court therefore cites to the
exhibits attached to the Farkas Declaration.

Because “the works themselves supersede and control contrary descriptiem’ahtthe
pleadings in copyright infringement casBster F. Gaito Architecture, LLC v. Simone Dev.
Corp., 602 F.3d 57, 64 (2d Cir. 201@jtation omitted), courts in this District generally listen to
the songs at issue when evaluating a motion to disrBiss, e.gMcDonald v. WesiNo. 14

Civ. 8794 (AJN), 2015 WL 5751197, at *2 (S.D.N.Y. Sept. 30, 20&#8yyards v. Raymon@2

F. Supp. 3d 293, 297 (S.D.N.Y. 201F)yfAmerica, Inc. v. Diamon®68 F. Supp. 2d 588,
592-93 (S.D.N.Y. 2013Pyatt v. Raymond\o. 10 Civ. 8764 (CM), 2011 WL 2078531, at *4
(S.D.N.Y. May 19, 2011). The Court has done so here. Although theniigricsof XO and
XOXO were not attached to the SAC, they were incorporated by reference, by Vitiee o
SAC's references to the recordings of those two works. The Court may therefodeictres
text and lyrics of XO and XOX@ evaluating the main to dismiss.See McDonald2015 WL
5751197, at *Zciting Edwards 22 F. Supp. 3d at 297). Of course, in resolving the motion to
dismiss, the Couttas assumeall well-pled facts to be true arhs drawrall reasonable
inferences in favor of the plaiff, see Koch v. Christie’s Int'l PL699 F.3d 141, 145 (2d Cir.
2012), and, as to the facts, has considered only the SAth@ddcuments incorporated therein.



Decl.”), Ex. C(“Production Agreement”)In claiming that he has exclusive rights to Beat,
LaneprovidesaMay 19, 2014 produmn agreement between himself (the artist) and David
Abisinito (the producer and owner of the®). Under the Productiongkeement, Lanan
exchange for paying Abisinito $150 and agreeing to give Abisinito “applicalié twethe
writing of music embodied in said recordingsteived the “exclusive use of any and all of
these track$ Thetrack listed in the agreemestentitled “Redye.”

As furtherpurportedevidencethat defendants infringed on th€©XO copyright, Lane

attaches the following promotionahrtwork and photos used by Beyoncé in connection Wit

BEYONCE

BEVENEL

X0

MONSIEUR ADI REMIX

Farkas Dec).Ex. D.
B. Procedural History
OnAugust 20, 2014l anefiled an initial Complaint. Dkt. 1. On May 15, 2015, Lane, in

response to defendants’ motion to dismiss, filed a First Amended Complaint (“FAE&t)27.



On June 4, 2015, defendants moved to dismiss the FAC, Dkt. 28, and the Court set a briefing
schedule for that motion, Dkt. 31.

On July 28, 2019, aneuntimelymoved to file a Second Amended Complaint (“SAC”)
to addfactual allegationgnd exhibits. Dkt. 37. On July 30, 201%ne filed the SACDkt. 39,
which brings one claim of copyright imfigementand seeks damages of $7.1 milliah,at 43

On August 21, 2015, defendants filed their motion to dismiss the SAC, Dkt. 45, along
with a supporting memorandum of law, Dkt. 46 (“Defs. Br.”), and a declaration by llene S
Farkasdefendantstounsel Dkt. 47 (“Farkas Decl.})which attachednter alia, a compact disc
containingrecordingsof XO and XOXO. On September 9, 2015, Laffiked his opposition to
themotion to dismiss Dkt. 49 (“Pl. Br.”). On September 17, 2018efendants filedheir reply.
Dkt. 50 (“Defs. Reply Br.”).
Il. Applicable Legal Standards

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBefl Atl. Corp. v. Twomb/\550 U.S.
544, 570 (2007). A claim will only have “facial plausibility when the plaintiff pleadsitd
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). A complaint is properly
dismissed where, as a matter of law, “the allegations in a complaint, howe;ecould not
raise a claim of entitlement to reliefTwombly 550 U.S. at 558. Accordingly, a district court
must accept as truel alell-pleaded factual allegations in the complaint, and draw all inferences

in the plaintiff's favor. See ATSI Commc’ns, Inc. v. Shaar Fund,, 1483 F.3d 87, 98 (2d Cir.

3 0n August 7, 2015, the Court, out of solicitude for Lane’s statupasseplaintiff, granted
Lane leave to file the SAC. Dkt. 40.



2007). However, that tenet “is inapplicable to legal conclusiolghal, 556 U.S. at 678. A
pleading that offers only “labels and conclusions” or “a formulaic reaitatiadhe elements of a
cause of action will not do. Twombly 550 U.S. at 555.
District courts are “obligated to constrpe secomplaint[s] liberally,”"Harris v. Mills,
572 F.3d 66, 72 (2d Cir. 2009), interpreting them “to raise the strongest arguments that they
suggest,Triestman v. Fed. Bureau of Prisod&0 F.3d 471, 474 (2d Cir. 2006). Courts may
not, however, “read intpro sesubmissions claims thate not ‘consistent’ with thero se
litigant’s allegations, or arguments that the submissions themselves do not ‘sugdesat. 477
(citations omitted).Pro sestatus “does not exempt a party from compliance with relevant rules
of procedural and sutamntive law.” Traguthv. Zuck 710 F.2d 90, 9%d Cir.1983) (quoting
Birl v. Estelle 660 F.2d 592, 593 (5th Cir. 1981)) (internal quotation marks omitted).
II. Discussion
To establish copyright infringement, “two elements must be proven: (1) ownefship
valid copyright, and (2) copying of constituent elements of the work that aneabfigFeist
Publ’'ns, Inc. v. Rural Telephone Serv. G99 U.S. 340, 361 (19919ee &0 Matthew Bender
& Co. v. W. Pub. Cp158 F.3d 674, 679 (2d Cir. 1998). As to the second element, a “plaintiff
must show both that his work was ‘actually copied’ and that the portion copied amounts to an
‘improper or unlawful appropriation.”Jorgensen v. Epic/Sony Recar@51 F.3d 46, 51 (2d
Cir. 2003) (quotingCastle Rock Entm't, Inc. v. Carol Publ'g Grp., Int50 F.3d 132, 137 (2d
Cir. 1998));see also Webb v. Stallgrih5 F. App’x 31, 32 (2d Cir. 20143ummary order)
Defendantsnoveto dismiss Lane’s copyright infringement claommultiple grounds.
Among othersthey argue thatl) Lane does not have standing to bring sachaim as to the

music inXOXO because Lane has failedaltegea valid copyright registratigrand (2) even if



he did, that XOXO and XO are not substantially similar. The Court considers tgasgeats in
turn.?

A. Lack of Standing

Defendantargue thathe SAC does nadequatelyllege that.aneholds a valid
copyright registration for the music ¥XOXO. Defs. Br. 14-15. Under the Copyright Act, “no
civil action for infringement of the copyright in any United States work slealh&tituted until
preregistration or registration of the copyright claim has been madedrdance with this title.”
17 U.S.C. 8 411(apee also Reed Elseviencl v. Muchnick559 U.S. 154, 158 (2010) (“It
establishes a conditioneepyright registration-that plaintiffs ordinarily must satisfy before
filing an infringement claim and invoking the [Copyright] Act’'s remedial priovis.”).

“Courts in this Circuit have . . . required that a plaintiff either hold a valid copyright
registration outright or have applied and been refused a registpaoorio filing a claim, both
before and afteiReed Elseviet. Muench Photography, Inc. v. Houghton Mifflin Harcourt
Publ’'g Co, No. 09 Civ. 2669 (LAP), 2012 WL 1021535, at *5 (S.D.N.Y. March 26, 2012)
(emphasis in originalcollecting caseskee alsWP Media USA, Inc. v. Gossip Cop Media,
LLC, 87 F. Supp. 3d 499, 503 (S.D.N.Y. 2015) (“Althougpistration is notequired to obtain
copyright protection, . . . it is a prerequisite to bring an infringement acti@uandl court.”);
Small Business Bodyguard, Inc. v. House of Moxie, Nw. 14 Civ. 7170 (CM), 2014 WL

5585339, at *4 (S.D.N.Y. Oct. 30, 2014) (“Witltoa valid registration by the date the lawsuit is

4 Defendants also argue that, to the extent Lane asserts infringemeXiGié@s artwork, that
claim should be dismissed. Defs. Br. 15-16. Lane, howedigetaims bringing such a claim.
Pl. Br. 12. Lanexplainsthat the photos in the SA&e “further evidence, albeit indirect, that
establishes that the Defendant[s] knew about [Lane’s] original work titled>X@nd that the
Defendant[s] infringed upon said original workd.



commenced, a party lacks standing to sue for copyright infringemaffaiyen v. John Wiley &
Sons, InG.952 F. Supp. 2d 610, 616 (S.D.N.Y. 2013) (“A properly plead[ed] copyright
infringement claim musllege . . that the copyrights have been registered in accordance with
the statute.”JquotingKelly v. L.L. Cool J.145 F.R.D. 32, 36 (S.D.N.Y. 1993l{eration in
Warren).®

Here,Lane has provided a copy of the copyright registration certificate, whaany
states that &ne is the copyright claimant asX®XO's lyrics. SAC, Ex. 3. Lane, however,
does not claim infringement of XOXO'’s lyrics, but only its music, and the cdgyceytificate
excludes rights to the music. Lane’s argumertbahe music ithat hehas standing to sue for
its infringement because, under the Production Agreermemas granted exclusive rights to
use theBeat PI. Br. 13.1t is true that‘persons who have been granted exclusive licenses by
owners of copyrights” have standing to sue for copyright infringentesén Toys, Inc. v.
Florelee Undergarment Cp697 F.2d 27, 32 (2d Cir. 1982)perseded on other grounds by
Fed. R. Civ. P. 52(a)But Lane has failed to allege thabisinito, the owner othe Beatwho
licensed use of it to Lanbas avalidly registered copyright the Beat. Such an allegation is a
prerequisite for bringing a copyright infringement claiBee Warren952 F. Supp. 2d at 616.

Lanés copyright infringement clairmustthereforebedismissedor lack of standing.
However the infirmities affecting Lane’s standing are potentially correctable: taulel
potentially amend the SAC to allege that Abisinito has a validly registeredgiapyr the Beat,

or Lane himself could potentially obtain a copyright registration in 9&X® music.

5 In Reed Elsevierthe Supreme Court “decline[d] to address whether § 411(a)’s registration
requirement is a mandatory precondition to suit that . . . district courts may ail shéaicesua
sponteby dismissing copyright infringement claims involving unregistevedks.” 559 U.S. at
171.



Accordingly, the Court would ordinarily make a dismissal on this ground without prejudice
unless it were clear that no substantive claim of copyright infringement coulsdeeSmall
Business Bodyguay@014 WL 5585339, at *4 (dismissing gojght claim without prejudice
whereplaintiff failed to allege thait had a validly registered copyrightf, Graham v. Macy’s
Inc., No. 14 Civ. 3192 (PAE), 2015 WL 1413643, at *5 (S.D.N.Y. March 23, 20lf5)he
problems with a claim are ‘substantivather than the result of amadequately or inartfully
pleaded’ complaint, an opportunity to replead would be ‘futile’ and ‘should be denied.™)
(quotingCuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000)). The Court accordingly turns to
considemwhether a claim otopyright infringemenhere—based on the music and/or lyrics of
the two songs—would be substantively viable.

B. Copyright Infringement

Defendants argue thatcopyright infringement clairhereis, unavoidablysubstantially
deficientbecause there is no substangiatilarity between XOXO and XO. herefore
defendants arguéane’s infringement clainshould be dismissed with prejudice

The Second Circuit has “repeatedly recognized that, in certain circumstamees, i
entirely appropriate for a district court to resolve [the] question [of sultamilarity] as a
matter of law, either because the similarity between two works concernsamtppyrightable
elements of the plaintiff's work, or because no reasonable jury, properly instruaétfind
that the two works are substantially similaP&éter F. Gaito Architecture, LLC v. Simone
Development Corp602 F.3d 57, 63 (2d Cir. 2010) (internal quotation marks and citation
omitted) Indeed, “when a defendant raises the question of substantial similahgy@eadings
stageon a motion to dismiss,” a district court may determine if there is substantial sinblarity

“considefing] the facts as asserted within the four corners of the complaint togethehevi



documents attached to the complaint as exhibits, and any documents incorporated in the
complaint by reference.1d. at 64 (internal quotation marks and citations cadjt{collecting
cases)see also Gal v. Viacom Int’l, Inc203 F. Supp. 2d 294, 305 (S.D.N.Y. 2005) (“[T]here is
ample authority for the proposition that a district court may make [a determiaation
substantial similarifyon a motion to dismiss for failure to state a claim under Rule 12(b)(6).”).
And, “[w]hen a court is called upon to consider whether the works are substantialbr smil
discovery or factinding is typically necessary, because what is requgealy a visual [or
aural] comparisowf the works.” Peter F. Gaitg 602 F.3d at 64iinternal quotation marks and
citations omitted).“If, in making that evaluation, the district court determines that the two works
arenot substantially similar as a matter of law, the district court agpepy conclude that the
plaintiff s complaint, together with the works incorporated therein, dplaasibly give rise to
an entitlement to relief.1d. (internal quotation marks and citations omitted).

“To qualify for copyright protection, a work must be original to the aiitimeaning
“that the work was independently created by the author (as opposed to copied fronmodtegr w
and that it must possess at least some minimal degree of creatiwtigt’ 499 U.S. at 345. In
evaluating copyrighinfringement claimsgourts have found the following elements, relevant
here to be non-copyrightable: (1) meter and tenga® Currin v. Arista Records, In@24 F.
Supp. 2d 286, 293 (D. Conn. 2010); (2) a single reste,Poindexter v. EMI Record Gmunc,
No. 11 Civ. 559 (LTS) (JTC), 2012 WL 1027639, at *4 (S.D.N.Y. March 27, 204&ponald
v. Multimedia Entertainment, IndNo. 90 Civ. 6356 (KC), 1991 WL 311921, at *3, n.2
(S.D.N.Y. July 19, 1991); (3) words and short phrases, such as titles or skegaBegll v. Blaze
Magazine No. 99 Civ. 12342 (RCC), 2001 WL 262718, at *2 (S.D.N.Y. March 16, 2001) (citing

Arica Institute, Inc. v. Palme®70 F.2d 1067, 1072 (2d Cir. 1992)); and (4) common rhythms,



song structures, and harmonic progressisgs Velez v. Sony Disgdso. 05 Civ. 615 (PKC),
2007 WL 120686, at *12 (S.D.N.Y. Jan. 16, 20Q@)ersong-USA v. CBS, In@57 F. Supp.
274, 282 (S.D.N.Y. 1991).

As to substantial similarity, “an allegedly infringing work is considerdustntially
similar to a copyrighted work if the ordinary observer, untesset out to detect the disparities,
would be disposed to overlook them, and regard their aesthetic appeal as theBszias®n v.
Banian, Ltd, 273 F.3d 262, 272 (2d Cir. 2001) (internal quotation marks and citation omitted).
However, “where a plaintiff's work is not ‘wholly originalhut rather incorporates elements
from the public domain,id. (citing Key Publ’'ns, Inc. v. Chinatown Today Publ'g Enters.,,Inc.
945 F.2d 509, 514 (2d Cir. 1991)), a “more discerning observer” test must be applied, wherein
“the Court must look for substantial similarity between the allegedly gifrqiwork and the
original protected elementsf the plaintiff's creation,McDonald 2015 WL 5751197, at *4
(citing Boisson 273 F.3d at 272emphasis added)n applying the “more discerning observer”
test, “the Court must make sure to engage in a holistic comparison of the two works, fooking
substantial similarityhat is appareribnly when numerous aesthetic decisions embodied in the
plaintiff’'s work of art—the excerpting, modifying, and arranging of [unprotectible components]
.. .—are considered in relation to one anotheld. (quotingPeter F. Gaitgp 602 F.3d at 66)
(alterations inPeter F. Gait9.

Here, the SACIlaims that defendants infringed o®©XO by “using a sequence 4 bar
introduction [.e. the Beat] that was sampled a theginning” ofXO. SAC | 6. l@also alleges
that XOXO andXO are substantially similar when viewed holisticallg. I 5 (claiming that
defendants used the digital copy dDXO to createXO). Below, the Court evaluates, in turn,

the Beat and the songs, to determine whether (1) the similarities between gwggsvooncern

10



copyrightable parts of ®XO, and (2) a reasonable and properly instructed jury could conclude
that there is substantial similarity.
1. Use of “the Beat’

Lane alleges one specific musical similarity betw¥€XO andXO—the use of the
Beat at tle beginning o)XO. SAC { 6.But“[m]usical structures composed of eight-bar phrases
[or, in this case, a four-bar phrase] are so commonplace that they have previoushebee
subject of an opinion concluding that suttustures are not protectableMcDonald 2015 WL
5751197, at *6 (citingyelez 2007 WL 120686, at *12).

Judge Conger’s decision dones v. Supreme Music Cqrp01 F. Supp. 989 (S.D.N.Y.
1951), which also involved allegedly similar fooas phraseds instructive There the plaintiff,
an author of a song, claimed tlfendant®ad copiedhatsong. Id. at 990. Specifically, the
plaintiff alleged thatight of thefirst 10 notes in the first five bars of her song were idattc
eightof defendant’shine notes in the same five batd. at 991. Upon comparing the songs,
Judge Conger found that only the “first four bars of each piece” were similar, antthdesuch
similarity “dofes] not spell piracy or theft.'ld. at 992 (citingDarrell v. Joe Morris Music Co.
113 F.2d 80, 80 (2d. Cir. 194®Arnstein v. Edward B. Marks Music Corg2 F.2d 275, 277 (2d
Cir. 1936)). Similarly, here, XO’s and XOXO'siseof a common foubar phrasgif found,
would notestablishsubstantial similaritypetween them

2. The songs

The Courtnextcompares thevo songs holistically. “Even if the individual elements
that make up Plaintiff’'s song are uncopyrightable, they may represent et@datelection and
arrangement of unprotectable elements. The Court must therefore chegkdtantial

similarity apparent only when numerous aesthetic decisions embodied in thédfislavotik . . .

11



are considered in relation to one anothévi¢Donald 2015 WL 5751197, at *6 (internal
guotation marks and citation omitted).
I Lyrics

Defendants assert that “[a] comparison of the songs’ lyrics illustratediffastnces”
betweenXOXO andXO. Defs. Br. 12.And, they argue, aside from the use of the letters “X”
and “O,” “there are no other discernible similarities between the songs’lyifits

The lyrics of the two songs are reproduced in full in Appendix A to this deciSioa.
Court, after listening to both songs and reviewingrtlyeics, finds that no reasonable jury could
find the lyrics ofXO andXOXO substantially similar.ndeed, aside from the fact that both
songs’ lyrics use the letters “X” and “O,” there is virtuallythingcommon to the two songs’
lyrics. The usan music or other parlance of these two letters is hardly unus&@Xx0” is
commonly used in societyncluding in letters and electronic communications, to signify “kisses
and hugs.”SeeSonia Saraiyasossip Girl:“New York, | Love You, XOXOA.V. Club, Dec.
18, 2012, http://www.avclub.com/tvclub/gosgph-newyork-i-love-you-xoxc-90012 Sean
Hutchinson,Why Does “XOXO” Mean “Kisses and Hugs"®lental FlossDec. 17, 2012,
http://mentalfloss.com/article/31929/wapesxoxo-meankissesandhugs XOXQ, Urban
Dictionary, http://www.urbandictionary.com/define.php?term=xd¢bast visitedOct. 21, 2015).
The letters “X” and “O”are also used in a host of other quotidian applications, including, f
generationsby players dtic-tactoe. See AcufRose Music, Inc. v. Jostens, Int55 F.3d 140,
143-44 (2d Cir. 1998) (affirming district court’s finding that the phrase “You've got mhol $te
something, or you'll fall for anything” to have “enjoyed a robust existem¢leda public domain
long before [the plaintiff] employed it for his song’s title and in the key lyriasd thus

“lackedthe requisite aginality to warrant protecting . . . given the widespread popular usage of

12



the phrase”)see also Tufenkian Import/Export Ventures, Inc. v. Einstein Moomjy38& F.3d
127, 132 (2d Cir. 2003).

Notably, too, the two songs deploy fleéters“X” and “O” differently. Lane sings
“Thinking about your X, O” and “In lust, O,” whereas Beyoncé sings: “I love youXike You
love me like XO, You kill me boy XO, You love me like XO.” Beyoncé’s song thus condistent
uses “XO” as a single expression; Lane sometimes uses “O” alone.

Broadening the analysis beyond the fact that the songs both use those twdHetters
choruses of the two sonfaveno words in common, save the musically ubiquitous wotds “

“you,” “your,” “is,” and “baby:

XOXO XO
First | think you want me In the darkest night I'll
Then | don’t I'll search through therowd
Soon as | get horny Your face is all that | see
Lead me on I'll give you everything
And then shut it down Baby, love me lights out

Baby, love me lights out

Your body is the promise You can turn my lights out
I’'m being honest
Then baby you're on it
And I'm loving all of you
Every inch of you

And the content and themes of two songs are distidetendants fairly characterize
Lane’s songXOXO, as describingthe narrator's romantic and sexual fegls toward a new
love interest,” whereaBeyoncés song,XO, “expresses an uplifting celebration of love and life,
emphasizing the importance of living in the present with a lovedoafi@re our tmehas run
out.” Defs. Br. 13 (quoting the lyrics XO).

To be sure, both songs are directed toward a romai¢iest. Bt beyond that, they

diverge. XOXO's lyrics are explicitly sexual, whileXO’s aresubstantially more tame and

13



metaphorical Thesinger in XOXO leaves little to the imaginatiodgescriling himself as

“horny” andsingingthathis love interest’s “body is gapromise.” Lest the point be missed, the
XOXO singer addshat he is “loving all of you, every inch of yduHe sings that he wants

“be the one” his love interest wants and neddsXO, by contrastthelyrics combine light and
dark imagery€.g, “bright,” “shadows,” “glowing,” “darkest night,” “lights out”). And the
invocation of romantic intimacy is considerably moretkibThe singer professeisat her
romantic interest’s “log is bright as ever” and implordge love interest to “kiss [her] before
they turn the lights out.'She also sings that “[i]n the darkest night [she’ll] search through the
crowd” andseeonly her love interest’s face.

For these reasonsy@asonable jury, having reviewed the lyrics of the two somigide
finding points of commonality, could not find thaOXO andXO are lyrically and thematically
substantially similar.

il. Music

As to the musian the two songs at issue, the Court, having listened to the two songs back
to back findslittle, if anything, in common betweetOXO andXO.

XOXO is four minutes and 28 seconds lonig starts with a 4&econd instrumental
before Lane begins singindggeyoncés vocalsin XO, in contrast, commence sorfar seconds
into the song, which is three minutes and 36 seconds lBmgher, XOXO, anR&B-style song,
has a slower tempaoverall, wheeasXO is a midtempo pop balladAn additional contrast is
that whileXOXO begins with a faster tempo, it slows down once Lane’s vocals, lvédgemeas
in XO, the song’s initiatempois relatively slow, but quickens as Beyone@cheghe chorus.

A listener further, wouldquickly graspthat the melodies of the two songs emenpletely

different. XOXO is sung primarily by Lane, with another maleaisinging‘O” in partsof the

14



chorus. In XO, by contrast, Beyoncé is supported, at times, by a vocal track in which a male
sings and supplies a background layer to her song. And Beyoncé’s song, XO, has more
production complexity to it than Lane’s song, XOXO—aside from Beyoncé’s own vocals, there
is a variety of beats, instrumental samples, and supporting background vocal tracks that are
absent from XOXO. The two songs also have a different feel—an appreciative fan would term
Lane’s track seductive and personal, and Beyoncé’s track joyous and uplifting.

For all these reasons, based on close review of the music and lyrics, the Court finds that
Lane has failed to plausibly allege substantial similarity. The differences in XOXO and XO are
stark, and there are very limited copyrightable elements common to the songs. As a matter of

law, a reasonable jury could not find that XOXO and XO are substantially similar.

CONCLUSION
For the foregoing reasons, the Court grants defendants’ motion to dismiss with prejudice.
The Clerk of Court is respectfully directed to terminate the motion pending at docket

number 48, and close this case.

SO ORDERED.

il A Enelrge

Paul A. Engelmayer
United States District Judge

Dated: October 21, 2015
New York, New York
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Appendix A

XOXO

X0

“Bravestarr Beats”

Might be too early to say that
I’'m falling for you

You got this way opersuasion
And I'm all over you

First | think you want me
Then | don'’t

Soon as | get horny
Lead me on

And then shut it down

Your body is the promise
I’'m being honest

Then baby you're on it
And I'm loving all of you
Every inch of you

[unintelligible] X

O

Thinking about your X
O

Callingfor your X
O

[unintelligible] X
O

Deeply n lust

O

In lust

O

In lust

O

In lust

[unintelligible] X

O

Thinking about your X
O

Calling for your X

O

[unintelligible] X

O

“Flight controllers here looking very carefull
at the situation. Obviously a major
malfunction.”

Your love is bright as ever
Even in the shadows

Baby kiss me

Before they turn the lights out
Your heart is glowing

And I'm crashing into you
Baby kiss me

Before they turn the lights out
Before they turn the lights out
Baby love me lights out

In the darkest night I'll

I'll search through the crowd
Your face is allthat | see

I'll give you everything
Baby, love me lights out
Baby, love me lights out
You can turn my lights out

We don’t have forever

Baby daylight’'s wasting

You better kiss me

Before our time is run out
Nobody sees what we see
They're just hopelessly gazing
Baby take me

Before they turn the lights out
Before time is run out

Baby love me lights out

In the darkest night I'll

I'll search through the crowd
Your face is all that | see

I'll give you everything
Baby, love me lights out
Baby, love me lights out
You can turn my lights out

I love you like XO
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Deeply n lust
O

In lust

O

In lust

O

In lust

Some people say that I'm crazy

For falling for you

They say you probably changed me

But I'm already different cause you show m
something brand new

First | think you want me
Then | don'’t

Soon as | get horny
Lead me on

And then shut it down

Your body is the promise
I’'m being honest

Then baby you're on it
And I'm loving all of you
Every inch of you

[unintelligible] X

O

Thinking about your X
O

Calling for your X
O

[unintelligible] X
O

Deeply n lust

O

In lust

O

In lust

O

In lust

[unintelligible] X

O

Thinking about your X
O

You love me like XO

You kill me boy XO

You love me like XO

All that | see

Give me everything

Baby love me lights out
Baby love me lights out
You can turn my lights out

In the darkest night I'll

I'll search through the crowd
eYour face is all that | see

I'll give you everything
Baby, love me lights out
Baby, love me lights out
You can turn my lights out
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Calling for your X
O
[unintelligible] X
O

Deeply n lust

O

In lust

O

In lust

O

In lust

| could be the one you want

The one you needed

Tell me what you know and if you see it
Tell me do you X

O

Do you

O

| could, I could be the one you want to be
with

Tell me whatcha, tell me whatcha know and
if you see it

Tell me do you, do you

O

O

O

X

O

Thinking about your X
O

Calling for your X
O

[unintelligible] X
O

Deeply n lust

O

In lust

O

In lust

O

In lust
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[unintelligible] X
O

Thinking about your X
O

Calling for your X
O

[unintelligible] X
O

Deeply n lust

O

In lust

O

In lust

O

In lust
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