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SOUTHERN DISTRICT OF NEW YORK DOC #:
------------------------------------------------------------- X DATE FILED:_7/27/15

DEMOS P. DEMOPOULOQOS, et al.,
Plaintiffs,
14 Civ. 7107 (LGS)
-against-
OPINION & ORDER

ANCHOR TANK LINES, LLC, et al.,
Defendants.

LORNA G. SCHOFIELD District Judge:

This is the latest in what is now an eight-year saga of lawsuits. Plaintiffs, who are trustees
and fiduciaries of various employer contrilmutifunds governed by the Employment Retirement
Income Security Act of 1974, as amended lgyNultiemployer Pension Plan Amendments Act
of 1980, 29 U.S.C. § 1132, et seq., (“ERISAEek damages from Defendants Anchor Tank
Lines LLC, Tank Acquisition Company LLC, LeonaBaldari, Robert Baldari and Michael
David Hiller in connection with payments thaére required but not made to International
Brotherhood of Teamsters Locd&#b3’s (“Local 553”) benefit funds. Plaintiffs also seek to
enforce judgments Plaintiffs have been awarddtierpast. Defendants move to dismiss. For
the reasons that follow the motions ararged, and the Complaint is dismissed.

l. BACKGROUND

The following is based on allegationstie operative Amended Complaint (the
“Complaint”), documents attached to or integral to the Complaint, and facts of which the Court is
permitted to take judicial notice. As required floe present motion, alftual allegations in the
Complaint are assumed to be true.

A. The Parties
Plaintiffs are the trustees@ fiduciaries (the “Trusteesdf the Local 553 Benefit Fund,

the Local 553 Pension Fund and the Local 55fDed Compensation Fund (the “Funds”). The
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Funds are multi-employer employee benefit plgogerned by ERISA. The Funds collect and
receive contributions and providertadits to eligible participants pursuant to agreements between
Local 553 and the partfants’ employers.

This case arises out of the failure of taan-parties to make payments to the Funds
between 2007 and 2009. The two non-parties amh@nTank Lines Corp. (“Anchor 1”), known
until August 2008 as Mystic Tank Lines CormgdaReliable Transit Corgg“Reliable), known
until September 2007 as Anchor Transit CdReliable was a wholly owned subsidiary of
Anchor I. Anchor | and Reliable were in thaesiness of transportingit@and other products” in
and around New York City, and operated out®f01 Steinway Street, Queens, New York.

Anchor | and Reliable employed Local 553 memrsband were required to make monthly
contributions to the Funds pursuant to collechaegaining agreements with Local 553. Reliable
was also obligated to pay wittadval liability to one of the &mnds for its proportionate share of
the Fund’s unfunded vested benefits. Accordnthe Complaint, Defendants Leonard Baldari,
Robert Baldari and Michael DaVvHiller (“Hiller”) (collectively, the “Individual Defendants”)
“were the principal owners and/or executiveg\othor | and Reliable, wbh were closely held
entities.” The Individual Defendants controlitiether and to what extent Anchor | and
Reliable contributed to the Funds.

On July 12, 2007, Defendants Leonard Baldad Hiller were indicted in the United
States District Court for the Eash District of New York. Thandictment charged that Leonard
Baldari and Hiller used Anchor I, Reliable antiet entities to embezzle interstate shipments of
oil products and conspired kmunder money. The Indictment was unsealed on July 19, 2007.

See United States of America v. Leonard Ba)déoi. 07 Cr. 568 (E.D.N.Y.) U.S. v. Baldari),
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Dkt. No. 4. The Indictment identifies Leonardi@ai as the majority streholder of Anchor |

and a 50% owner of Reliable, and Hiller as@ieef Financial Officer of Anchor | and the
president and 50% owner of Reliabld.S. v. Baldari Dkt. No. 1, 11 6-7. The Indictment alleges
that, upon the conviction of LeonaBaldari and Hiller, the Governmewould seek forfeiture of
property including:

e “A sum of money equal to at ldaspproximately $50,000,000 in United States
currency for which [Leonard Baldari and Hiller] are jointly and severally liable”;

e “All right, title and interest of [LeonarBaldari and Hiller] in [Anchor [], and all
the proceeds traceable thereto”; and

e “All right, title and interest of [LeonarBaldari and Hiller] in [Reliable], and all
the proceeds traceable theretdd: at 1 21(d)-(e), 23(d)-(e).

The criminal case remains open, and neithemaial forfeiture order nor any judgment of
conviction appears on the docket.

Defendants Anchor Tank Lines LLC (“Anor 11") and Tank Acqusition Company LLC
(“Tank”) (collectively, the “Tank Defendants”) aseied in the present action as successors to
Anchor | and Reliable. The Tank Defendantre formed in December 2010 to acquire the
assets of Anchor | and/or Reliable after theyenerfeited to the Government. In March 2011,
the Tank Defendants purchased almost all ofrind’s assets. Like Anchor | and Reliable
before them, the Tank Defendants’ principaaga of business is 19-@einway Street in
Queens, New York, and their business is thesfrart of “oil and other products” in and around
New York City. The Complaint alleges a “congl€ontinuity of operations” between Anchor |
and Reliable on the one hand, and the Tank Defesdartheir successors. The Tank Defendants
are owned by non-parties to this action. Defendants Leonard and Robert Baldari are now full

time employees of the Tank Defendants.



B. Litigation by the Trusteeson Behalf of the Funds

1. Demopoulosv. Mystic Tank Lines Corp. [i.e., Anchor 1], 07 Civ. 9451

On October 27, 2007, approximately three moatier Baldari and Hiller's indictment,
the Trustees commenced an action against Aridhahis Court to reaver unpaid contributions
to the Funds.SeeDemopoulos v. Mytic Tank Lines Cqr@7 Civ. 9451 (S.D.N.Y.)
(“Demopoulos™), Dkt. No. 1. Demopoulos hamed only Anchor | as defendant and sought to
recover unpaid Fund contritbons for the period June 1, 2007, to August 31, 2067at 1 9.

On December 6, 2008, the partiee@mopoulos Bnd Leonard Baldari (who was not a
defendant in the action) entered into dlegtent agreement, which Judge Denny Chin “so
ordered” and entered on the docket on January 8, 2dQ®Dkt. No. 47. The agreement recited
that “[Anchor 1], the Trustees and Leonard Baldare desirous of resolving the disputes and
disagreements that exist between them.” Thitesgent obligated Anchor | to make future
payments to the Funds and pay $584,524.42 plup&¥est, and provided that “Leonard
Baldari, Owner of [Anchor I] hereby undertakegpersonally guarantee the liability of [Anchor
] .. .inthe amount of $650,000/d., Dkt. No. 47 at 11 3, 6. The agreement also provided that
if Anchor | sold its stock or “substantially all pfs] assets,” the “purchaser or transferee of the
stock or assets will be liable for all of the obligations of [Anchor Id’, Dkt. No. 47 at § 17. In
a separate personal guaranty, Leonard Baldari miaaidhat there was “no action, claim, suit or
proceeding . . . pending or threatened againatfecting the Guarantor or any of Guarantor’s
properties before any court . . . which could oglmbiresult in any material adverse change [to]
the Guarantor.” On March 13, 2009, Judge Chmordered” an amendment to the parties’

settlement, which added attorneys’ fees toamount owed by Anchor | and reflected that
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Anchor I's name had changed (from MysticAnchor I). Under the terms of the amended
settlement, Anchor | agreed to pay tatof $625,944.79 plus pre-judgment interdst, Dkt.
No. 47.

Anchor | paid $90,196.55 before it defaulted and was sold. On September 15, 2010,
judgment was entered to enfotbe settlement, adding Baldari @s additional defendant, and
ordering payment of $866,238.35, of which $559,808/45 the unpaid portion of Baldari’s
guaranteeld., Dkt. No. 56. A virtually identical judgent updating the interest due was entered
on the docket on February 8, 2011, for $966.727183.Dkt. No. 57. This amount remains
outstanding.

2. Demopoulosv. Anchor Transit Corp. [i.e., Reliable], 08 Civ. 5860

On June 30, 2008, almost one year after &aland Hiller’s indicinent, the Trustees
commenced a separate action in this Courtresgj&deliable as the sole defendant to recover
unpaid contributions to the FundseeDemopoulos v. Anchor Transit Corplo. 08 Civ. 5860
(S.D.N.Y.) (“Demopoulos I1), Dkt. No. 1} On February 28, 2009, the partieiemopoulos II
stipulated to a consent judgnmecovering unpaid contributiorier the period February 1, 2007
to January 31, 2009, which Judge Victor Mawréso ordered” and entered on the docket on
March 18, 2009.Demopoulos lIDkt. No. 21. Robert Baldarigied the stipulation on behalf of,
and as President of, Reliablil., Dkt. No. 21 at 3. Under thertas of the judgment, Reliable

was liable to the Trustees for $248,073.82, Dkt. No. 21. That amount remains outstanding.

! The operative complaint Demopoulos lis not available on thelectronic docket, and

no party has appended it as an exhibit to any submission.
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3. Demopoulosv. Reliable Transit Corp., 10 Civ. 8324

In November 2009, Reliable permanently stappentributing to the Funds. In January
2010 and again in March 2010, the Funds sent Reliable two notices informing it of the default
and demanding payment for withdrawal liabilityder the terms of the relevant collective
bargaining agreement with the Funds. Reliakledao make any payment. On November 4,
2010, the Trustees commenced an action in this Court to recover the awedrdas withdrawal
liability. See Demopoulos v. Reliable Transit CoNw. 10 Civ. 8324@emopoulos Ilj, Dkt.
No. 1. Only Reliable was named as a defendauditjtadid not appear in the action. On February
1, 2011, Judge Louis Stanton entered a default judgagamst Reliable in favor of the Trustees
for $1,365,050.921d., Dkt. No. 7. This judgment amount also remains outstanding.

C. The Trustees Appear in Anchor I's Bankruptcy Action

On June 3, 2010, Anchor I filed a petitiom f©hapter 11 bankruptcy protection in the
United States Bankruptcy Court foetkastern District of New Yorkin re Anchor Tank Lines
Corp., No. 10-45230 (Bankr. E.D.N.Y.)If¢f re Anchor 1), Dkt. Nos. 1-4. Leonard Baldari filed
the Affidavit in support othe petition as Chief Execug\vOfficer of Anchor I.1d., Dkt. No. 2.
Within a week, on June 8, 2010, the Trustelesl fa notice of appeance in the Bankruptcy
Action as creditors of Anchor Iid., Dkt. No. 32. Ten days later, the Government moved to
dismiss the bankruptcy action explaig that Leonard Baldari, theleshareholder of Anchor |,
did not have authority to file theetition because he had forfeitedalhis interest in Anchor | to
the United States in criminal forfeiture proceeding8mited States v. Baldari. IdDkt. No. 52
at 1-3. On June 29, 2010, the bankruptcy action was dismissed on cddsBkt. Nos. 55 at 2,

57. Each of the above-mentioned filingssvedectronically seed upon the Trustees.

6



D. Trustees Seek to Intervene iJ.S. v. Baldari

In an effort to collect on their judgmentsetiirustees restrained bank accounts held by
Anchor | and Reliable and obtainedits of execution against assdneld in those accounts.
They sought an execution by the City of New YsRheriff to seize Anchor I's vehicles and
obtained a lien against specific vehicles. @stober 13, 2010, the Government wrote to the
Trustees and the Sheriff statingtla sealed forfeiture orderthS. v. Baldarrequired all of
Leonard Baldari’s assets and those of Anchard Reliable to be paid the Government to
satisfy Baldari’s $50 million forfeiture debt. &lSheriff stopped all cattion efforts on behalf
of the Trustees.

On December 20, 2010, the Tiess filed a letter ik).S. v. Baldari seeking to intervene
and obtain disclosure of the forfeiture ordét., Dkt. No. 83. On March 25, 2011, the district
court denied the Trustees’ motiold., Dkt. No. 93.

E. Trustees Commence the Present Action

The Trustees commenced this action on &aper 30, 2014, and filed the operative First
Amended Complaint (the “Complaint”) on Jamy 8, 2015. The Complaint alleges five causes
of action, four of which purport to be based on&Ras follows: The Trustees assert one claim
solely against the Individual Defendants, alledimat they breached thdiduciary obligations to
the Funds under ERISA by failing to make cdmnitions and instead retaining the monies for
their own use. The Trusteessart two claims, both purportgdinder ERISA, against the Tank
Defendants as successors to Anchor | and Reliakihe first for failure to make contributions to
the Funds and the failure (presumably of Aoicl) to make payments under the settlement

agreement ilDemopoulos;land the second on a theory of unjust enrichment. The fourth and
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final purported ERISA claim seeks an accountigrfrall Defendants “of all sums owed to the
Funds,” based on the general remedies secti@RBA. The fifth cause of action, which is
against Leonard Bardari, seeks to enfdrisepersonal guaranty of the settlemeriDe@mopoulos
l.

The Complaint asserts subject matter juridicbased on federal claims arising under
ERISA, 29 U.S.C. § 1332(e), and presumably salie supplemental andalhary jurisdiction for
its remaining claims, 28 U.S.C. § 1367(a).

On May 13, 2015, the Tank Defendants filed ad Party Complaint against the United
States for indemnificatioand breach of contract.

Il. LEGAL STANDARD

The Individual Defendants move to dismise bomplaint on the merits as untimely. On
a motion to dismiss on the merits under Rulé}(®), courts accept as true all well-pleaded
factual allegations and draw all reasonabferences in favor of the non-moving paryee
Keiler v. Harlequin Enters. Ltd751 F.3d 64, 68 (2d Cir. 2014n resolving Rule 12(b)(6)
motions, courts “may consider any written instruingttached to the complaint as an exhibit or
incorporated in the complaint by referencewadl as documents upon wh the complaint relies
and which are integral to the complainSubaru Distribs. Corp. v. Subaru of Am.,.[25 F.3d
119, 122 (2d Cir. 2005).

Federal Rule of Evidence 201 authorizes atcmufjudicially noticea fact that is not
subject to reasonable dispute because it .n beaaccurately and readily determined from
sources whose accuracy cannot reasonably béi@ues . . . at any stage in the proceeding,”

including on a motion to dismis$See, e.gKramer v. Time Warner Inc937 F.2d 767, 773 (2d
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Cir. 1991). On a motion to dismiss, courts may fakkcial notice of docket sheets and filings in
other cases in determining when a claim accri@&sk, e.g Staehrv. Hartfrd Fin. Servs. Grp.,

547 F.3d 406, 425 (2d. Cir. 2008) (stating that, on iamdo dismiss, “it is proper to take

judicial notice of thdactthat press coverage, prior lawtsuyior regulatory filings contained

certain information, without regard to the traththeir contents” to dermine when “inquiry

notice” was triggered for statute of lii@tions purposes in a securities caseg also Mangiafico

v. Blumenthal471 F.3d 391, 398 (2d Cir. 2006) (“docket sheets are public records of which the
court could take judicial notice”).

Because the statute of limitations is dfirmative defense, Defendants carry the burden
of showing that Plaintiff failed to plead timedyaims. While dismissing claims on statute of
limitations grounds at the complaint stage “is ajppiate only if a comlaint clearly shows the
claim is out of time,Harris v. City of New Yorki86 F.3d 243, 250 (2d Cir. 1999), “[tlhe Second
Circuit has approved the considgon of an affirmative defense on a motion to dismiss pursuant
to Rule 12(b)(6) if the defense a&#ps on the face of the complairjio v. Conde Nas©63 F.
Supp. 2d 255, 266 (S.D.N.Y. 2013jupting Intuition Consol. Grp., Inc. v. Dick Davis Publ’'g
Co, No. 03 Civ. 5063, 2004 WL 594651 (S.D.N.Y. Mar. 25, 2004))

The Tank Defendants argue that once theviddal Defendants are dismissed, the Court
must dismiss the Tank Defendants for lackuddjsct matter jurisdiction. In defending against a
motion to dismiss for lack of subject matter gdliction, the plaintiff bears the burden of proving
the court’s jurisdiction by a pponderance of the evidenddakarova v. United State201 F.3d
110, 113 (2d Cir.2000). A court “may refer tadance outside the pleadings” in resolving a

Rule 12(b)(1) motion.d.



1. DISCUSSION
A. The ERISA Claim Against the Individual Defendants

The first cause of action alleges that thdividual Defendants “caused [Anchor | and
Reliable] to not make the required contributiomshe Funds,” and thereby breached their
fiduciary duties to the Funds under ERISA.eT®omplaint describes lilequent contributions
and failure to pay withdrawal lidlty that were the subject of the Trustees’ previous litigations
and judgments against Anchor | and ReliablB@mopolous,lll andlll. The present belated
claim for breach of fiduciary duty against timelividual Defendants fadloutside the statutory
limitations period and is dismissed.

The statute of limitations thapplies to actions for breach fiduciary duty under ERISA
states:

No action may be commenced under this kalpter with respect to a fiduciary’s

breach of any responsibility, duty, or obliga under this part, or with respect to

a violation of this partafter the earlier of--

(1) six years after

(A) the date of the last action which constituted a part of the breach or

violation, or

(B) in the case of an assion the latest date avhich the fiduciary could
have cured the breach or violation, or

(2) three years after the earliest datewhich the plaintiff had actual
knowledge of the breach or violation;

except that in the case of fraud oncealment, such action may be commenced
not later than six years aftéhe date of discovery siuch breach or violation.

29 U.S.C. § 1113. The statute “provides threeradtieve limitations periods, depending on the
underlying factual circumstancesJanese v. Fgy692 F.3d 221, 227-28 (2d Cir. 2012).

Whichever date is earliest is theptipable bar date. The first ddie six years from the date of
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the last action that wamart of the breach.'ld. at 228. The second date is “three years, applicable
and beginning when a putative plaintiff has tedtknowledge’ of the violation, defined as
‘knowledge of all material factsecessary to understand thateRISA fiduciary has breached

his or her duty or otherwise violated the Actld. (quotingCaputov. Pfizer, Inc,, 267 F.3d 181,

193 (2d Cir. 2001)). The third datesix years from plaintiffstliscovery of théreach -- applies
only where “a fiduciary: (1) breached its gty making a knowing rsrepresentation or

omission of a material fact to induce anptoyee/beneficiary to act to his detrimeoit;(2)

engaged in acts to hinder the disagvef a breach of fiduciary duty.Caputq 267 F.3d at 190.

The second alternative -- three years ffelaintiffs’ actual knowldge -- is controlling
here because it is the earliestlod three dates, and because tivel tliternative does not apply.
The pleadings and judicially-nogd court filings desthed above establish that Plaintiffs had
actual knowledge of Defendantslegjed breach no later than 20I0he Complaint therefore was
required to be filed within three years, or213. The original Complaint was not filed until
September 30, 2014. Consequently the ERISAckgainst the Individual Defendants is time
barred.

The Trustees do not and cannot dispute thait hgast 2009, when thesteof the required
payments at issue was not made, the Trustekadtaal knowledge thatdiiciaries to the Funds
had caused Anchor | and Reliable not to make the payments. Nothing was hidden or secret.
When the money was not received, it was appdhenpayments had not been made. The failure
to make contributions was the basis for dd#mopfoulos andDemopoulos lifiled in 2007 and
2008 respectively; and the failure to payWothdrawal liability was the basis f@emopoulos I

filed in 2010.
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By 2010, the Trustees knew the identities of all three Individual Defendants as persons
who controlled Anchor | and Reliable. This camht- and its manifestations in the form of
signing checks and directing money between acsodis the only basis for the fiduciary duty
claim against the Individual Defendants. Eies to Defendant Leanord Baldari, the 2007
Indictment inUnited States v. Baldaridentifies him as the “sole ateholder” of Anchor 1.U.S.

v. Baldari Dkt. No. 1, 11 6-7. In 2008, Leonard Baldaas a party to and personally guaranteed
theDemopoulos kettlement between theultees and Anchor Demopoulos,IDkt. No. 19, 1

6. In the settlement agreement, he is desgrése*owner” of Anchor I, and on the signature
page, his signature appears twice -- once as ‘tRneSiof Anchor | and once on his own behalf.
Id. In 2010, in the Anchor | lmkruptcy action, in which the Tistees had appeared, Leonard
Baldari similarly was described as the Chief ExeeuOfficer and sole shareholder of Anchor |
and filed the affidavit in support of Anchor Emnkruptcy petition. Comsguently, the Trustees
knew Leonard Baldari was a fiduciary regardingchor I's obligations to pay the Funds well in
advance of September 2011, and the ERISA fidydaty obligation claim against him is time
barred.

Second, as to Defendant Robert BaldarR009, he signed the stipulated judgment
between the Trustees and Reliabl®amopoulos Ikas President of Reliable regarding Reliable’s
obligations to make payments to the Fun@emopoulos |IDkt. No. 19 at 3. Finally, as to
Defendant Hiller, he was indicted with Leond@dldari in 2007. The Indictment describes him
as the Chief Financial Officer of Anchormdthe president and 508%wner of Reliable, and
seeks to make subject to forferuall of his interest in Anchor | and Reliable. Regardless of

when the Trustees first saw the Indictment, tkegw of its contents in 2010 when they sought to
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intervene in the criminal case and when®wernment moved to dismiss the Anchor |
bankruptcy case, in which tieustees had appeared.

Therefore, by 2009 the Trustees knew that fiduciaries who controlled Anchor | and
Reliable had breached their duty between 2007 and 2009 to ensure that the companies made the
required payments. By 2010, the Trustees knewdéntities of all three Individual Defendants
in relation to Anchor | and Riable and could definitively ifier their attendant fiduciary
obligations to the Funds. Accordingly, thsv suit, which was not commenced until 2014, is
time barred under ERISA’s second statutory litiotas period -- three years from when the
Plaintiffs had actual knowledge that “an ERISduciary has breached his or her duty.”

Contrary to the Trustees’ argument, the tiediod of six years has no application here.
As explained above, the six-year statutéroitations applies “in the case of fraud or
concealment” -- i.e., where “a fiduciary: (1) breached its duty by making a knowing
misrepresentation or omission of a material fadghduce an employee/bditary to act to his
detriment;or (2) engaged in acts to hinder the disegwd a breach of fiduciary duty.Caputq
267 F.3d at 190. This is not a case of fraadause the alleged breach arose from the
nonpayment of amounts due to the Funds, andmpimisrepresentation or omission made to
employees or beneficiaries. This also isaotse of concealment because no one attempted to
conceal the failure to pay. Either the paymevese made or not, and that fact was obvious to the
Funds and their Trustees. Whether Leonard &attisclosed his financial status when he
entered into the settlement agreemermémopoulos Is irrelevant tahe violation of the
fiduciary duties at issue -- nggayment of contributions to the Funds that pre-dated the

settlement agreement.
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The Trustees advance a series of flawed arguments to claim that they never had “actual
knowledge” to trigger the theeyear statute of limitations. Firshey insist that the Court must
refrain from relying on document®t “integral” to the Complaint, such as the Indictmentis.

v. Baldari,to find actual knowledge. To the contraoy, a motion to dismiss, “[0]f course,” a
court “may . . . consider matters of which jcidl notice may be taken under Fed. R. Evid. 201,”
such as court filings in another cag&amer, 937 F.2d at 773.

Second, the Trustees argue that the “meré that the Individual Defendants had been

identified in prior filings agprincipals and senior officers “owner,” “president,” “sole
shareholder” and “chief financial officer” -- sagsthing about whether they had enough control
to disburse the plan assets, and therefor@ithgtees did not have actual knowledge of any
fiduciary obligation or breach by the Individua¢éfendants. The pleadings and other documents
considered on this motion refute the Trusteaegument. The Complaint does not allege any
information regarding the IndividuBefendants’ level of contrat Anchor | and Reliable — the
only basis for their status aslficiaries -- that the Trustedsl not already know three years
before bringing this case. The only relevatggdtions are that thedividual Defendants were
principals and/or owners of Ahor | and Reliable (which thErustees knew by 2010) and that
they exercised control over the comparfigsich the Trustees also knew by 2010).

Third, the Trustees argue that they will not hallehe material facts as to the Individual
Defendants’ breach until they see the plan of distron of Anchor I's assets as laid out in the
criminal forfeiture order. The criminal forfeituceder and its plan of sliribution are irrelevant

to the question of when the Trustees knew fidatiaries breached their duties to the Funds by

failing to make certain requirgghyments between 2007 and 2009.
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The Trustees argue in the alternative thagnet/their claim is untimely, the statute of
limitations should be tolled “to thday.” However, the Trustees fail to address the threshold
issue of whether equitable tolling applies tol&R fiduciary duty claims, despite and in addition
to the six-year “fraud or concealment” limitatiopsriod in 29 U.S.C. § 1113. At least two
federal circuit courts have answered in the tieggand concluded th#te six-year “fraud or
concealment” period reflects Congrelsiited provision for any tolling.See, e.gFulghum v.
Embarqg Corp,. 785 F.3d 395, 416 (10th Cir. 201%);re Unisys Corp. Retiree Med. Benefit
“ERISA” Litig., 242 F.3d 497, 503 (3d Cir. 2001) (“superimposing . . . equitable tolling rules on
the statutory limitations scheme set forth ih18 3 would be inconsistent with congressional
intent and the clear teachings of the SupremetQoutven where not lreed outright, equitable
tolling of the ERISA statute apprs to be highly disfavore&ee, e.gBrown v. Owens Corning
Inv. Review Commé622 F.3d 564, 575 (6th Cir. 2010) (“We have found only one case where this
court has equitably tolled BBA'’s statute of limitations.”)Cf. Carey v. Int'l Bhd. of Elec.

Workers Local 363 Pension PlaR01 F.3d 44, 47 (2d Cir.1999) (explaining that the ERISA
statute of limitations provisiormrgquires “strict adherence”). &tsecond Circuit has stated that
“the ‘fraud or concealment’ prasion does not ‘toll’ the otherwgsapplicable six-or three-year
statute of limitations . . . ; rath, it prescribes a separate statot limitations of six years from

the date of discovery.Caputq 267 F.3d at 189. Accordingly, courts in the Second Circuit have

analyzed equitable tolling in ERISA @&ssalleging breach of fiduciary dutfaee, e.gGuo v.
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IBM 401(k) Plus Plan--- F. Supp. 3d ----, No. 13 Civ. 8223, 2015 WL 1379788, at *5 (S.D.N.Y.
Mar. 26, 2015¥Y.

“Equitable tolling is an extraordinary measuhat applies only when plaintiff is
prevented from filing despite exercising that level of diligence which could reasonably be
expected in the circumstances/eltri v. Bldg. Serv. 32B-J Pension Fyrd®3 F.3d 318, 322 (2d
Cir. 2004). “Additionally, the burdeof proving that tolling is apprate rests on the plaintiff.”
Chapman v. ChoiceCare Londdred Term Disability Plan288 F.3d 506, 512 (2d Cir. 2002).
“Under federal common law, a statute of linibas may be tolled due to the defendant’s
fraudulent concealment if the plaintiff estabbs that: (1) the defendant wrongfully concealed
material facts relating to tendant’s wrongdoing; (2) the cagmiment prevented plaintiffs’
discovery of the nature of the claim within tivaitations period; and (3plaintiff exercised due
diligence in pursuing the discovery of the claim during the period plaintiff seeks to have tolled.”

Koch v. Christie’s Int'l PLC699 F.3d 141, 157 (2d Cir. 2012) (quotidgrcoran v. N.Y. Power

Auth, 202 F.3d 530, 543 (2d Cir.1999)).

2 In concluding that equitable tollirapplies to ERISA fiduciary duty claim&uorelies on
cases involving denial of bertsfunder ERISA-governed planSee Gup2015 WL 1379788, at
*5 (citing Heimeshoff v. Hartford Life & Acc. Ins. C4.34 S. Ct. 604, 610 (2013) (explaining
that “equitable tolling may apply” itong-term disability ERISA claims)fuminello v. Aetna Life
Ins. Co, No. 13 Civ. 938, 2014 WL 572367, at (Q.D.N.Y. Feb. 14, 2014) (sam&eMarco v.
Hartford Life & Acc. Ins. Cq.No. 12 Civ. 4313, 2014 WL 3490481, at *2 (E.D.N.Y. July 11,
2014) (same)). However, ERISA enforcement actionbenefits are not governed by a statute of
limitations that provides for a six-year fraadd concealment period as here. ERISA does not
specify any limitations period for such actiomich are therefore goveed either by contract,
see, e.gHeimeshoff134 S. Ct. at 604, or the “limitationsrjpal . . . specified in the most nearly
analogous state limitations statutByirke v. PriceWaterHouseCoopers LLP Long Term
Disability Plan 572 F.3d 76, 78 (2d Cir. 2009). Becaunséher party in the present case
contests the general applicability of equitatdlling to ERISA fiduciary duty claims, this
Opinion analyzes whether the principlgpées to the facts of this case.
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The Trustees argue that the Individuafé&elants engaged in fraudulent concealment
when they “egregiously concealed from Plaintiffaterial facts regarding the use or disposition
of plan assets.” The Trustees essentiallynthat tolling is warrantedecause the Individual
Defendants signed the various settlements apdlated judgments witthe Trustees without
disclosing the Government'’s forfeiture claimstba assets of Anchor I, Reliable and Leonard
Baldari. However, even if sh non-disclosure were fraudulent, it did not “conceal material
facts” related to the non-panent of contributions to the Funds between 2007 and 2009 and
similarly did not conceal the “nature of thaich” against the Indidual Defendants.

On the present record, the Trustees werg@ratented from suing the Individual Defendants
within the three-year limitations period. Instead, the Besimade a strategic choice not to
pursue the Individual Defendantsthre prior actions when theitaim would have been timely.
Consequently, the Trustees are ewtitled to equitable tollingThe ERISA breach of fiduciary
duty claim against the Individual Defenmda is dismissed as time barred.

B. Successor Liability ofthe Tank Defendants

The three claims against the Tank Defendardysm their capacity as successors to
Anchor | and Reliable are dismissed for laclswlbject matter jurisdiction. These are the claims
for delinquent payments, unjust enrichment and an accounting.

Although the Complaint alleges subject majieisdiction based on ERISA and all three
claims against the Tank Defendants mention EREAintiff does not arguthat these claims
arise under ERISA or give rise tederal subject matter jurisdioti. Instead Plaintiff argues that
the court may exercise “ancillary jurisdimi,” but invokes the principles of supplemental

jurisdiction.
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Ancillary jurisdiction and supplementalrjsdiction, though related, are distinct.
Supplemental jurisdiction is codified at P8S.C. § 1367 and typically “involves non-federal,
non-diversityclaimsasserted in a case properly in fedeourt.” 13 Charles Alan Wright &
Arthur R. Miller, Federal Practice & Peedure § 3523.2 (3d ed. 2008) (emphasis added).
“Ancillary jurisdiction is a common law doctrineahsurvived the codification of supplemental
jurisdiction in 28 U.S.C. § 1367.Nat’l City Mortgage Co. v. Stephe®47 F.3d 78, 85 (3d Cir.
2011);see alsd’eacock v. Thoma8§16 U.S. 349, 355 n.5 (1996) @@gress codified much[, but
not all,] of the common-law doctrine of alt&ry jurisdiction agpart of ‘supplemental
jurisdiction’ in 28 U.S.C. § 1367.").

Ancillary jurisdiction extends to “relatqaroceedingghat are technically separate from
the initial case that invoked federal subjecttergurisdiction? 13 Charles Alan Wright &
Arthur R. Miller, Federal Practice & Proceeug 3523.2 (3d ed. 2008) (emphasis added). “Atits
heart, ancillary jurisdiction is aimed at enablingoairt to administer juste within the scope of
its jurisdiction.” Garcia v. Teitler 443 F.3d 202, 208 (2d Cir. 200@ternal quotation marks
omitted). There are two “two distinct brancleésncillary jurisdiction”: a “federal court may
exercise ancillary jurisdiction (1) to permit disgition by a single court of claims that are, in
varying respects and degrees, factually interdégetnand (2) to enable a court to function
successfully, that is, to manage its procegsli vindicate its authity, and effectuate its
decrees.”Epperson v. Entm’t Express, In242 F.3d 100, 104-05 (2d Cir. 2001) (quoting
Peacock516 U.S. at 351-52). Among the ways tbatirts exercise the second branch of

ancillary jurisdiction, “[tjhe most common . .is, probably, to resolve fee disputes between a
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party and its attorney arising litigation in which the attamey represented the partyStein v.
KPMG, LLP, 486 F.3d 753, 760 (2d Cir. 2007).

1. Ancillary Jurisdiction

This Court does not possess ancillarygdigtion over the clais against the Tank
Defendants here. This conclusion isndated by the Supreme Court’s decisioP@acockv.
Thomas516 U.S. 349.

The facts oPeacoclare similar to those in the present case. The plainti#e@cock
obtained a judgment against amaration for violation of fiduiary duties under ERISA. 516
U.S. at 351-52. When the corporation failed tg, phae plaintiff commenced a new suit to pierce
the corporate veil and hold a sbholder of the corporation liabfer the outstanding judgment.
Id. The district court agreed and entenedigment against the individual shareholdek. The
Court of Appeals affirmedld. The Supreme Court reversedth two independent holdings,
both of which are relevant here.

First, the Supreme Court held that pldirfiad not stated a claim arising under ERISA
and therefore could not invoke federal subjecttengurisdiction. “ERISAdoes not provide for
imposing liability for an extant ERKSjudgment against a third partyld. at 353. The
plaintiff's reliance on ERISA § 502(a)(3), whiginovides for “appropriatequitable relief” to
redress ERISA violations, 29 U.S.C.8 1132(a)(&s misplaced because (1) the individual
defendant was not a “fiduciary to the termethplan,” and (2) § 50a}(3) does not provide
equitable relief at large” but only for the purpose of redressing ERISA violatiolts. Because
the plaintiff alleged fio underlying violation ofny provision of ERISA or an ERISA plan [by

the individual defendant], neither ERISAigisdictional provision nor [federal question
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jurisdiction] supplied th@®istrict Court with sulgct-matter jurisdiction.”ld. at 354 (internal
citations, quotation marks and alterations omitted).

Second, the Supreme Court held that fedsratts do not “possess ancillary jurisdiction
over new actions in which a federal judgmergditor seeks to impose liability for a money
judgment on a person not otherwvigable for the judgmentld. at 351. Because the plaintiff
failed to demonstrate -- as was higden in invoking the jurisdictioof the federal courts -- that
his suit fit into either of théwo branches of ancillary jurigttion, the Court dismissed the case
against the shareholder. The Supreme Colterated that a court deenot have ancillary
jurisdiction “in a subsequent lawi$ to impose an obligation to pay an existing federal judgment
on a person not already liable for that judgmemd.”at 357.

Applying these principles, thiSourt lacks both federal quem jurisdiction and ancillary
jurisdiction over the claims against the TankKéhelants based on successor liability. As Judge
Deborah Batts recently expteed in a similar action againthe Tank Defendants brought by
different trustee plaintiffs:

As in PeacockPlaintiffs filed an earlier EBA claim and obtained a judgment

against employers who had failed to make the required contributions to an

employee benefit plan. Like the Plaintiffifeacockwhen Plaintiffs were unable

to collect on that judgment, theydd a second ERISA action which sought to

impose liability on entities that had notdmeparties to the first action. And like

the Plaintiff inPeacock Plaintiffs seek to applthe earlier judgment to these

entities under a corporate identity thgdnere, that Defendants are the successors

or alter egos [of the employers].
Romita v. Anchor Tank Lines, LL8o. 11 Civ. 9641, 2013 WL 432903, at *3 (S.D.N.Y. Feb. 1,
2013) (‘Romita I') (collecting cases holding thaPeacockapplied to successor liability claims

under ERISA). Likewise here, the Trustees hantalleged that the Tank Defendants committed

any independent violation of ERISA, ane& tGourt does not possess ancillary jurisdiction
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because Plaintiffs’ lawsuit seeks “to impose aligaltion to pay an existing federal judgment on
[the Tank Defendants who are] noteady liable for that judgment.Peacock516 U.S. at 357.

2. Supplemental Jurisdiction

Assuming for purposes of this motion that t8isurt has supplemental jurisdiction over
the claims against the Tank Defentla it declines to exerciseatjurisdiction. The Trustees’
claim against the Individual Defdants for breach of their ERASiduciary obligations, although
now dismissed, was a claim that arose unddSBRand provided fedefguestion jurisdiction
over this action.See?9 U.S.C. § 1132(e). This Court teésre has supplemental jurisdiction
over the claims against the Tank Defendants to theettat they “form part of the same case or
controversy under Article Ill,i.e., if they arise from a common nucleus of operative fact. 28
U.S.C. § 1367(a). To the extent the Court$iggplemental jurisdiction, the Court declines to
exercise it because “all claims over which it baginal jurisdiction” have been dismisseldl. 8
1367 (c)(3)}

The Trustees’ reliance ddomita v. Anchor Tank Lines, LL8o. 11 Civ. 9641, 2014 WL
1092867, at *3 (S.D.N.Y. Mar. 17, 201ARdmita 1)), to urge that th@ank Defendants should
remain in this case is misplaceBomita llfollowed Romita lafter Judge Batts allowed the
plaintiffs in that case to amend the conmpti@o plead subject matter jurisdiction based on
diversity. Instead of #n alleging diversity, the plaintiffnclude[ed] an ERISA claim against
Individual Defendants in their Second Ameddgomplaint,” which “provided an independent

basis for jurisdiction” and allowed Judge Bdtisexercise supplemental jurisdiction over

3 To the extent the Trustees can raise thesmslin state court, they will not be prejudiced

by this exercise of discretion because the staititimitations for the three claims against the
Tank Defendants will be tollgplursuant to 8 1367(d).
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Plaintiffs’ claim against the [Tank DefendantsRomita || 2014 WL 1092867*2 n.2. IRomita
II, unlike here, the ERISA claim was not time bdrr@nd “the district aart ha[d not] dismissed
all claims over which it has origahjurisdiction,” so there was raasis to declimg the exercise
of supplemental jurisdiction. 28 U.S.C. § 1367(c).
C. Leonard Baldari’'s Personal Guaranty

Finally, the Trustees’ claim to enfm Leonard Baldari’s personal guaranty in
Demopoulos,IDkt. Nos. 56, 57, is also dismissed for lack of subject matter jurisdiction, and in
the alternative is barred by res judicata and merger.

1. Jurisdiction

| do not have jurisdiction over this claim under the enforcement branch of ancillary
jurisdiction. The judge assigned@Demopoulos | -# there were such a judge -- would. “A
federal court does not automatically retain judgdn to hear a motion to enforce or otherwise
apply a settlement in a case thdtas previously dismissedStreetEasy, Inc. v. Chertok52
F.3d 298, 305 (2d Cir. 2014). “Such motionsessentially state-lawontract claims.”ld.
“There are only two ways in which a district coaray retain ancillary jurisdiction to enforce the
terms of a settlement agreement: it may expressly retain jurisdiction over enforcement of the
agreement in an order of the court, or it may fpocate the terms of that agreement in such an
order.” Hendrickson v. United Statgdo. 14-1958, 2015 WL 3953275, at *4 (2d Cir. June 30,
2015). Here, Judge Chin did botSee Demopoulos Dkt. No. 47 (So-ordered settlement
agreement incorporates Leonard Baldari's geas guaranty and provides, “The Court shall
retain jurisdictiorover this action.”)Demopoulos,IDkt. No. 49 (So-ordered Stipulated

Amended Judgment states, “Anchor [I] is bolnydeach and every term of the Settlement
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Agreement, ‘so ordered’ by the Court”). Adtugh the case is currentiyassigned -- following
the elevation of Judge Chintiee Second Circuit and retirement of Judge Owen -- any Judge who
is assigned tdemopoulos Wwould have ancillary jurigdtion over this claim.

| have not been assignB&mopoulos bBnd therefore do not have ancillary jurisdiction.
SeeVill. of W. Hampton Dunes v. New YpNo. 14-CV-3299, 2015 WL 868966, at *11
(E.D.N.Y. Mar. 2, 2015) (finding no ancillaryrjgdiction where “Plainff commenced a separate
action to enforce a settlement agreement apprbyea different judge fi the same district]
under a different docket number,” where the jutigéhe older case had retained jurisdiction over
enforcement).But sednt’| Armor & Limousine Co. vMoloney Coachbuilders, In272 F.3d
912, 917 (7th Cir. 2001) (stating thatt is the court rather than tipgdge that retains jurisdiction”
over settlement agreements for ancillary jurisdicpurposes). The purpose of the enforcement
branch of ancillary jurisdiotin is for a court to “managts proceedings, vindicaiés authority,
and effectuatés decrees,” not that of any other couokkonen v. Guardian Life Ins. Co. of
Am, 511 U.S. 375, 380 (1994) (emphases added).

| also do not have supplemental jurisdictionravés claim as “so related” to the breach
of fiduciary duty claim against ¢hindividual Defendants as to fonpart of the same case or
controversy.See28 U.S.C. 8 1367(a). There is no fimmon nucleus of operative facAthtman
v. Kirby, Mclnerney & Squire, LLP164 F.3d 328, 335 (2d Cir. 2006), underlying the two
entirely distinct claims -- one for breach of fidary duty, and one a state-law claim for breach of
contract. See, e.gKokkonen511 U.S. at 380 (“[T]he factsnderlying respondent’s dismissed
claim for breach of agency agreement and those underlying its claim for breach of settlement

agreement have nothing to do with each other.”).
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2. Res Judicata and Merger

In the alternative, to the extent | havegdiction, the principlesf res judicata and
merger bar the claim against Leonard Baldarhis liability under thgersonal guaranty. Under
the doctrine of res judicata, whichvery similar to merger, “[djnal judgment on the merits of
an action precludes the partiegtwir privies from relitigating is®s that were or could have
been raised in that actionBEDP Med. Computer Sys., Inc. v. United Sta4@9 F.3d 621, 624
(2d Cir. 2007). Here, the finalfigment against Leonard Baldariilemopoulos precludes the
Trustees from relitigating the issutbst were raised or could haleen raised in that action.

The Trustees argue that because Leonard Bédidaive[d] . . . all rights to interpose any
defenses other than actual payment of the mooegsl in any action brought to enforce th[e]
Guaranty,” he may not raise thiéianative defense of res judicat&lowever, “a court is free to
raise that defense [of res judicata] sua sponex éthe parties have seemingly waived it.”
Scherer v. Equitable Life Assurance Soc’y of \B&/7 F.3d 394, 398 n.4 (2d Cir. 2008¢e also
Arizona v. California530 U.S. 392, 412 (2000) (“[I]f a couston notice that it has previously
decided the issue presented, the court may distimésaction sua sponte, even though the defense
has not been raised.”). “This result is fully cstent with the policies underlying res judicata: it
is not based solely on the defentla interest in ®oiding the burdens of twice defending a suit,
but is also based on the avoidantennecessary judicial wasteArizong 530 U.S. at 412.

Sua sponte dismissal of the claim tdoeoe Baldari’'s personal guarantylemopoulos |
is warranted. The Complaintedes that “Defendant LeonaBaldari is personally liable under
the terms of the personal guatyahe executed pursuant teteettlement agreement” in

Demopoulos,land that after the settlement agreement was breached, he “made no payments as
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required.” The Trustees seek $966,727.83 for whidadais individuallyliable to the Funds.
However, the Trustees have already obtaingd@ment granting the same relief for the same
harm inDemopoulos.| Demopoulos,IDkt. No. 57.

It is not clear from [the] [Clomplaint wHeer [the Trustees are] suing [Baldari] on
the prior judgment or whether [they asejing for a second time on the original
claim. Ifitis the latter, [they have] reause of action. ‘Once a claim is reduced
to judgment, the original claim is engjuished and merged into the judgment; and
a new claim, called a judgment debt, @si$ If it is the former, suit on the
judgment is a useless act, giving [the Tees] no greater setty than [they]
already had and imposing an unnecesbargen on an already overburdened
court.

Davis v. Musler713 F.2d 907, 917-18 (2d Cir. 1983) (Van Graafeiland, J., concurring) (quoting

Kotsopoulos v. Asturia Shipping Cd67 F.2d 91, 95 (2d Cir.1972)).

The Trustees erroneously arghat that the present causeagtion is based on a different

“set of facts,” namely Baldas’deception regardirtgs ability to satisf the personal guaranty,
that could not have been raiseddamopoulos.l Even assuming that Baldari’s deception is
relevant, res judicata woulgply. No later than Octob@010, the Government wrote the
Trustees a letter informing them of Baldari’s substantial debt to the Government. The final
judgment was entered on the docket in Febr@fl, more than three months later. To the
extent Baldari’'s omission was relevant tdagning the judgment against him based on the
personal guaranty, the Trusteeslldchave raised the issuel@mopoulos.|
V. CONCLUSION

For the foregoing reasons, the Defendamtstions to dismiss are GRANTED.

No later tharJuly 27, 2015 the Tank Defendants shall figeletter on ECF explaining

how they plan to proceed witheir Third Party Complaint.
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The Clerk of Court is directed to close thetions at Dkt. Nos. 22 and 28, and terminate
all Plaintiffs from this action.
SO ORDERED.

Dated: July 27, 2015
New York, New York

7//4//‘%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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