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ALASKA ELECTRICAL PENSION FUND, et al.,

Plaintiffs, : 14-CV-7126 (JMF)

-V- : OPINION AND ORDER

BANK OF AMERICA CORPORATION, et al.,

Defendants. :
______________________________________________________________________ X

JESSE M. FURMAN, United States District Judge:

In this putative class action, familiarity Witvhich ispresumegdPlaintiffs— several
institutional investors— allege that Defendants, some of the world’s largest banks, illegally
manipulated the U.S. Dollar ISDAfix (“ISDAfix"), a benchmark interesenaicorporated into a
broad range of financialerivatives.See generally Alaska Elec. Pension Fund v. Bank of Am.
Corp. 175 F. Supp. 3d 44 (S.D.N.Y. 2016 Defendants previousiyioved to dismiss Plaintiffs’
claims pursuant to Rule 12(b) of the Federal Rules of Civil Procedure. In an OpiniOGndand
enteredon March 28, 2016, the Codargely deniedhatmotion, dismissing only a narroslice
of Plaintiffs’ statelaw claims. See id. Most relevant for present purposes, the Court held that

Plaintiffs had standing to brirtheir claims under the Sherman Act, 15 U.S.C.&§ $§eq—

1 Plaintiffs havereached settlememnigth tenof the banks they sued.Se€eDocket Nos.
228, 337, 492, 521 (Two banks —HSBC Bank USA, N.A., and UBS AG- settled after the
present motions were filed. (Docket No. 292Unless otherwise noted, thereforBefendant
Banks refers to the nossettlingbanks BNP Parilas SA, N.A., Morgan Stanley & CbLC,
Nomura Securities International, Inc. (“Nomura Securitiegijd Wells Fargo Bank, N.A.
(“Wells Fargo”)
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specifically,“antitrust standing.”See idat56-61. Thereafter, Plaintiff$§iled the Second
Consolidated Amended Class Action Complaint. (Docket No. 387 (“SAC")).

Defendantsiow bring another Rule 12(b)(6) motion. (Docket No. 39¢lying
primarily on two Second Circuit decisions decided after this Court’s prior OpingfenDants
contend that Plaintiffs lack antitrust standing with respeatdobset of thantitrust claims
alleged in the SAC (SeeDocket Nb. 397 (‘Defts. Joint Mem.”), at 1-4). Two Defendants —
Nomura Securities and Wells Fargomoveseparately to dismiss Plaintiffs’ stdtav breach
of-contract and unjusggnrichment claims against therfDocket Nos. 398 & 401). Finally,
responding in patb Nomura Securities’s motigRlaintiffs move to amend tliecomplaintto
addNomura Global Financial Products, Inc. (‘“NGFRY aDefendant. (Docket No. 4{7PIs’
Mot. to Amend”). For the reasondiscussedbelow, Defendantgbint motion to dismisss
DENIED; Nomura ®curitiess motionis GRANTED; Plaintiffs motion to amends also
DENIED,; and Wells Farge motion isDENIED in part and GRANTED in part.

BACKGROUND

The relevant background is set forth at length in the Court’s prior Opinion and Saéer,
Alaska Elec. Pension Fund75 F. Supp. 3d at 50-52, and will not be repeated here. To the
extent these motions implicate additional facts, laid out below, those facts aréoakehe
SAC, documents referenced therein, and matters of which the Court can take judiceal Rotic
purposes of this motion, tIi®AC’s allegationgre assumed to be true and are viewed in the light
most favorable to Plaintiffs as the non-moving partigse, e.gKleinman v. Elan Corp.706
F.3d 145, 152 (2d Cir. 20} ;3Chambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002).

In brief, Plaintiffs bring claims under the Sherman Act, 15 U.S.Cetg&skg. and, under

state law, for breach a@ontract and unjust enrichment. They alldggDefendants— large



banks that dminate the market for interessdte derivatives and set ISDAfix rates (collectively,
the“Defendant Banks’)and ICAPMarkets LLC (“ICAP”), an interdealer broker that seryed
until January 26, 2014s the administrator icharge of setting thISDAfix rates— engaged in

a longstanding conspiracy to manipulate ISDAfix raesago extract higher profits from
interest rate swaps and “swaptionsSe€SAC 11 125). Specifically, Plaintiffs allege thtte
Defendant Banksonspired by (Lagreesing to “rubberstamp” the ISDAfix reference rate posted
daily by ICAP at 11:02 a.mid. 11 1415, 119; (2) manipulating the reference rate itself by
flooding the swaps marketith interdealer transactionggst before 11.m. to achieve the desired
rate— a process known as “banging the closd’ {{ 158, 160-61); and (3) having ICAP simply
set the reference rate at a predetermined level when “banging the close” failed te tahiev
desired rate(Id. 11 150 n.70).

As noted, Defendants previously moved to disrRisgntiffs’ claimsunder Section One
of the Sherman Act, 15 U.S.C. § 1. (Docket No.)173® the extent relevant here, Defendants
arguedhat Plaintiffs lacked “antitrust standihg- specifically, that they failed to allege
“antitrust injury andto demonstrate that they dedficient enforcers” of the antitrust lawgld.
at 1930). The Court rejected those argumese®, Alaska Elec. Pension Fydd'5 F. Supp. 3d
at 5661, and, based dhatruling, Defendants do not challenigere the sufficiency of
Plaintiffs’ antitrust allegations with respect to two categories of transadtiaghe SAC
ISDAfix transactions (defined as all transactions whose payment or vdiiolees to ISDAfix
rates (SAC 1 1 n.})and“vanilla swaps tradedin the ‘interdealer markétwhich the

Defendant Banks allegedly used to “bang the closgegeDefts! Joint Mem. 8 n.4, 8-10).

2 “The basic interest rate swap, known as a ‘plain vanilla’ swap, involves onepgityg

a fixed rate of interest, while the other party assumes a floating rate oftibzsed on the
amount of the principal of the underlying debK3C Inc. v. Bank oAm, N.A, 204 F. App’X



Insteadrelying on the Second Circuit’s decisiondnire Aluminum Warehousing Antitrust
Litigation (“Aluminum 1), 833 F.3d 151, 158 (2d Cir. 2016), aadlboim v. Bank of Aemica
Corp,, 823 F.3d 759, 771 (2d Cir. 2016), Defendants/e to dismiss Plaintiffs’ antitrust claims
with respect t@ purported “third category” of transactions: vanseaps transacteslitsidethe
“interdealer markét— or “non-interdealer swaps.’(ld. at 1312). In addition,Nomura and
Wells Fargo move to dismiss Plaintiffs’ staéev claims for breach of contract and unjust
enrichmentalleging that Plaintiffs faito allegeany contract or countgarty relationship with
them (SeeDocket Nos. 398, 399 (“Wells Fargo Mem.”), 401, 402 (“Nomura Mem.")).
LEGAL STANDARD

TheDefendant BanKksnotions are brought pursuant to Rule 12(b)(6). A Rule 12(b)(6)
motion tests thégalsufficiency of a complaint and requires a court to determine whigtber
facts alleged in theomplaint are sufficient to show that the plaintiff has a plausible claim for
relief. Ashcroft v. Igbgl556 U.S. 662, 679 (2009). When ruling oRwe 12(b)(6) motion, a
court must accephe factual allegations set thrin the complaint as true addaw all reasonable
inferences in favor of the plaintiffSeee.g., Holmes v. Grubmab68 F.3d 329, 335 (2d Cir.
2009). To survive such a motion, however, the plaintiff must @a#atientfacts“to state a
claim to relief that is plausible on its fateBell Atl. Corp. v. Twomb|yb650 U.S. 544, 570

(2007). A claim is facially plausibléwhen theplaintiff pleads factual content that allowe

455, 458 (5th Cir. 2006). In this context, a “vanilla” swap is one where the floating raeslis “
to an independent benchmarkiich agheLondon Interbank Offered Ra(d.IBOR”), rather
than a less common (“exotic”) benchmartetasuch as ISDAfix. (SAC § 60). For purposes of
this motion, Defendants define tfieterdealer market” asthe market for rmdiumterm swaps
matched througbefendaniCAP.” (Defts.’ Joint Mem. 1 n.1). Plaintiffs, note, however that
the term “interdealer market” does not “normally have the same ‘at ICARCt&str
Defendants” apply here(Docket No. 408 (“Pls’ Opp’n to Joint MTD”), at 7 n.7).



court to draw tk reasonable inference that thefendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 556).
JOINT MOTION TO DISMISS

The Court begins with the Defendants’ joint motion to dismisaintiffs’ core claim
arises under Section One of the Sherman Act, which declares illegal “[efu@ract,
combination . . ., or conspiracy, in restraint of trade or commerce.” 15 U.S.C. 8§ 1. To survive a
motion to dismissuch a claima plaintiff must establish “antitrust standingSee Gatt
Comm’cns, Inc. v. PMC Assocgl11 F.3d 68, 75 (2d Cir. 2013J.0 do sq a plaintiff must
plausibly allege two thing${a) that it suffereda special kind of antitrust injuryand (b) that it
is a suitable plaintiff to pursue the alleged antitrust violations and thuseffiarent enforcer
of the antitrust laws. Id. at 75 (quotingPort Dock & Stone Corp. v. Oldcastle Ne., |r&07
F.3d 117, 121-22 (2d Cir. 20Q7)With respect to the formefij]t is not enough for the actual
injury to be causally linked” tthe alleged violation; insteatin order to establish antitrust
injury, the plaintiff must demonstrate that its injury is of the type the antitrust lavesiviended
to prevent and that flows from that which makes defendants’unlawful. Id. (internal
guotation marks and alteratioamiitted). That requirement helps ensutbat the harm claimed
by the plaintiff corresponds to the rationale for findingaation of the antitrust laws in the first
place” Atl. Richfield Co. v. USA Petroleum C495 U.S. 328, 342 (19903ee, e.g.Assocted
Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpent&g U.S. 519, 534 (1983)
(“Congress did nontend the antitrust laws to provide a remedy in damages for all injuries that
might conceivably be traced to an antitrust violatigrBlue Shield of Va., Inc. v. McCready

457 U.S. 465, 477 (1982) (“It is reasonable to assume that Congress did not intend to allow every



person tangentially affected by an antitrust violation to maintain an actiendear threefold
damags for the injury to his business or proper}y.”

Here, as noted, the Court previously held that Plaintiffsddaadjuately alleged that they
suffered “antitrust injury” and that they were efficient enforcers of thirast laws. See Alaska
Elec. Pension FundL75 F. Supp. 3d at 56-61. Relying on the Second Circuit’'s subsequent
decision inAluminum ] Defendantsiow contend that Plaintiffs fail to allege antitrust injury with
respect to “vanilla swaps transacted outside the interdealer thafReffts. Joint Mem. 1-3.

And relying on the Second Circuit’'s subsequent decisi@eiboim Defendants assert alswat
Plaintiffs are not efficient enforcers with respect to-maerdealer swaps.Id. at3-4). The
Court will address each argument in tdrn.

A. Antitrust Injury

To suffer antitrust injury, a plaintiff “must be a participant in the very markeigha
directly restrained. Usually, that market is the one in which the defendant operates such a
when the plaintiff is a competit@r consumer of the defendan®&luminum | 833 F.3d at 158.
“[S]ometimes,” however, “the defendant will corrupt a separate markatier to achieve its
illegal endsjn which case the injury suffered cae &aid to be ‘inextricably intertwinediith
the injury of the ultimate targét.ld. Here,there is no dispute (at least for purposes of this
motion) that Plaintiffs plausibly allege antitrust injury with respec¢tdnsactions whose
payment or value is linked to ISDAfix rates, as the market for such instrureetlisged to be

theactualtarget of Defendants’ conspiracy. Nsthere ay dispute (again, at least for purposes

3 WhetherDefendants’ arguments goeoperly made in light of the Court’s previous ruling

is a close question, @&duminuml andGelboimdid not necessarily change the legal principles
relevant to Plaintiffs’ claims here. eMertheless, the Court need not and does not answer that
guestion, as it concludes that Defendants’ arguments fail on the merits.



of this motion) that Plaintiffs plausibly allege antitrust injury with respect to vanillpstreded
between dealerSinterdealer swaps”), as the SAC alleges that Defenadamtaptedthe market
for interdealer swap@dy “banging the close”) so as to aehe their illegal ends. Insteatie
parties’ dispute turns on whethssninterdealerswaps are part of the same market as
interdealer swaps or part of a different markehat is, Plaintiffs tacitly concede that their claims
with respect to non-interdealer swaps would (or at least ctaildf) such swaps were deemed to
be part of a separate markettlast market would bene stegemoved fronthe actual targstof
Defendants’alleged scheme(Docket No. 408 (“Pls’ Opp’n to Joint MTI at 14). By contrast,
Defendants tacitly concede that their argument with respect tmntevdealer swaps would fall

if such swaps were deemed to be part of the same market as ietesteps. Defts! Joint

Mem. 13-16, 20). Thus, the dispositive questianeis whether the SAC plausibly alleges that
interdealer and noimterdealer swaps are part of the same market.

In defining the relevant market for antitrust purposespurt’sgoal is*to identify the
market participants and competitive pressures that restrain an individual dibrty to raise
prices or restrict output.United States v. Am. Express (838 F.3d 179, 196 (2d Cir. 2016)
(citation andnternal quotation marks omittedJ-or that reason, market definition & deeply
factintensive inquiry"and“courts hesitate to grant motions to dismiss for failure to plead a
relevant product markét.Todd v. Exxon Corp275 F.3d 191, 191-200 (2d Cir. 2001).
Nevertheless, “[t]here is...no absolute rule against the dismissal of antitrust claiordailure
to properly definghe relevant marketld. at 200 (citingQueenCity Pizza, Inc. v. Doming’
Pizza, Inc.124 F.3d 430, 436 (3d Cir. 1997)). “The basic prindpkbat the relevant market
definition must encompass the realities of competitiohm. Express Cp838 F.3d at 197

(quotingBalaklaw v. Love|l14 F.3d 793, 799 (2d Cir. 1994)To evaluatehe realities of



competitionthatdelineate a marketourts assess thaterchangeability of use or the cress
elasticity of demand for potential substitute prodtici®odd 275 F.3dat 201 {nternal quotation
marks omitted).” Crosselasticity of demantdexists if consumers would respond to a slight
increase in the price of one product by switching to another protihct 20202 (internal
guotation marks omitted).

As hard data on crossasticity of demandrerare, courts often look aptactical
indicid’ to determine théoundaries of a relevantarket. See, e.gU.S. Anchor Mfg., Inc. v.
Rule Indus., In¢.7 F.3d 986, 995 (11th Cir. 1993ke also, e.gGeneva Pharm. Tech. Corp. v.
Barr Labs. Inc, 386 F.3d 485, 496 (2d Cir. 2004%uch practical indicianclude: (1) “industry
or public recognition of themarket]as a separate economic entjt{2) “the product’s peuliar
characteristics and useg3) “unique production facilities”(4) “distinct customefs (5)
“distinct prices; (6) “sensitivity to price chande and (7) “specialized vendors. Klickads, Inc.
v. Real Estate Bd. of New York, Indo. 04CV-8042(LBS), 2007 WL 2254721, at *7
(S.D.N.Y. Aug. 6, 2007) (quotinBrown Shoe Co. v. United Stat830 U.S. 294, 325 (1962)).
This list is neithemandatory nor exhaustive. That ithé presence of some, and absence of
others, is not dispositive.Se. Mo. Hosp. v. C.R. Bard, In642 F.3d 608, 614 (8th Cir. 2011).

Assuming the truth of Plaintiffs’ allegations and drawing all inferences in tneor fthe
Court concludes that the SAC alleges sufficfawts to raise an inferentabove the speculative
level” that there is single market for interdealand non-inerdealer swapsStarr v. Sony BMG
MusicEntmit, 592 F.3d 314, 321 (2d Cir. 2010) (internal quotation marks omittadt,
“[c]ourts consistently find sensitivity to price changes to be a criticalfattvaluating an
alleged market.”"Emigra Grp., LLC v. Fragomen, Del Rey, Bernsen & Loewy, 1812 F.

Supp. 2d 330, 358 (S.D.N.Y. 2008ge also, e.gFTCv. Staples, In¢970 F. Supp. 1066, 1077-



78 (D.D.C. 1997) (demarcating the relevant market by findingiessuperstore defendant had
changed its price zones in response to the entry of superstores, but not to the entry ygexher t
of retailers). Here,Plaintiffs allege that all vanilla swaps including those entered by non-
dealers— were sensitive to the price changiest resultedromthe Defendant Bankslleged
“bangingthe close’ (SeeSAC 11231-39. And in support of that allegation, tiAC describes
a convergence during 2013 (the end of the alleged conspiracy)|8DAdx rateandthe
overall market swap ratgSeed. 1 195. In responsd)efendants claim th&laintiffs
demonstrate “that ISDAFIX rates during the Class Period” were in diggjbinted from market
swap rate$’ thereby provinghat interdealer and nanterdealer swaps exist in separate markets
(becausé'a market cannot divergeom itself’). (Docket No. 425 [Defts. Joint Reply), at 6
(citing SAC { 195). But Plaintiffs do notallege that thewapsmarket and ISDAfix rates
simultaneously diverged from each other, as Defendants imply. In#tegdllegahatthere
was a “consistent gap” in ratealculatedbetween the “market rate leading up to0la.m.” and
the ISDAfix rate, which was sejust before or during the first two minutes of the polling window
(1100 to 11:02 a.m.)(SAC 11 145, 161, 195 In anormally“competitive market,” swap rates
calculatedwo tofive minutesbefore the polling window should presumably haverbe
consistent witlthe ISDAfix rate. The fact thathe rate calculated aO55a.m.consistently
diverged from the ISDAfix rate igrguably evidence, therefore, that the swap ratze
manipulated— through®“a series of rapidire trades” {d. Y 158)or by ICAP itself {d. 150
n.69) —just before oduring the first two minutes of th@olling window (d. { 161).

Otherfactual allegationsh the SAChelp explainvhy non4interdealer swap pricegould
be sensitive to changes in interdealer swap priéest, although Plaintiffs could ndt switch

to the interdealer market, which was limited to banhi3efts.’ Joint Reply 6)thebanks



themselvesould switch betweemnterdealer and noimterdealer swapsn either the buy or sell
side(seeSAC 162,77 n.25;Defts! Joint Reply 3.4 Under the Secon@ircuit’s “hypothetical
monopolist test,a court must askwhether a hypothetical monopolist acting within the
proposed market would be substantially constrained from increasing pricesatylitiyeof
customers to switch to other produceréin. Express Cp838 F.3d at 198 (internal quotation
marks omitted) One can infethat if sellers of interdealer swaps imposédignificant non-
transitory increase in priceEISNIP),” many prospective buyers would bable and inclined to
switch away to non4interdealer swap$n sufficiently high numbers to render the SSNIP
unprofitable.” 1d. at199. It follows thatthe proposedifiterdealer markédefinition “is likely
too narrow and should be expandetd” Additionally, the SACalleges thataround 6,000
companies, financial firms, and other market particiganibscribed to Screen 19901, which
“publicized the bid/offer rates of all swap transactions of the specified &xecutethrough
[the intedealer broker] ICAPand was updated periodically throughout the da8AG 178).
Screen 19901 provided information to those trading in non-interdealer swaps about the value of
interdealer swaps$elping to prevent the values from becomingdispointed (Id.; see alsdPIs’
Opp’n to Joint MTD?).

Defendants’ principal argument in support of dismissal is that Plaintiffs’aditets with

respect to nomterdealer swaps fathe “inextricably intertwined” tesstablished by the

4 The exclusion of non-banks from dealing in interdealer swaps might suggest that
interdealer swaps had a distinct custotrese from nornaterdealer swaps. Butig inaccurate
to characterizélaintiffs as “customers” and Defendants as “sell@sany party isable to act
as either a “buyer{i.e., the “payer” of the fixed rajeor a “seller’(i.e., the “receiver” of the
fixed rate) in interestate swaps. SeeSAC 161). See alsdn re Interest Rate Swaps Antitrust
Litig., 261 F. Supp. 3d 430, 443-44 (S.D.N.Y. 20(@pfpviding an overview of how “bids” and
“asks” work in the interest rate swaps market).

10



Supreme Court iMcCready andreaffirmed by theSecond Circuit ilAluminum | See
McCready 457 U.S. at 484Aluminum ] 833 F.3d at 160-61But the “inextricably intertwined”
doctrine is at issue where a plaintiff seeks to hold a defendant liable fofdbis eff alleged
manipulation in a market other than the one in which the defendant particifattd. at 158.
Here, the SAC alleges that Defendants participatédtinthe market in ISDAfixransactions
and the market in vanilla swaps. Accordingly, there is no need for Plaintifsdd to the
“inextricably intertwined” doctrine. RelatedIfjuminum I— upon which Defendants
principally rely in bringing their new motior- does not speak to the question of how to define
the relevant market, which is the critical question here. To the contrary, thdfglarthat case
had “disavowl[ed] participation in any of the markets in which the defendants opddatat
161. Here, by contrasPlaintiffs expressly allege thBefendants were priekxing vanilla
swaps and that they participated in the same market when they baalgstvaps from
Defendants.Whether or not the evidence supports Plaintiffs’ claims in this case, tlao®s,chs
pleaded, are much more straightforward than the claims wédenmnum land easily analyzed
undertraditional antitrust injury requirement&ee Gait711 F.3d at 76.

Defendand’ other argumentskewisefall short For instance, Defendants suggéest
interdealer and nomterdealeswapsdo not share a market because vanilla svapsve
“contract[sjwhose terms are dictated by a number of fattamd are therefore not fungible.
(Defts! Joint Mem. 10).Takento its logical conclusionhoweverthat argumenivould suggest
that there is no market fanykind of vanilla swaps, which is nonsensicaldditionally, the
only relevantnon-fungiblefactor distinguishingnterdealefrom non-interdealer swaps contracts
thatDefendantsdentify is the effectof “counterparty riskon theirterms. (See id.. To be sure,

“counterparty risk may wellresult inthe addition of a “risk premium” in noimterdealer

11



contracts(PIs’ Opp’n to Joint MTD 8), butcourts have repeatedly rejected efforts to define
markets by price variances or product quality variaiicesre Fresh Del Monte Pineapples
Antitrust Litig, No. 04MD-1628 (RMB) (MHD), 2009 WL 3241401, at *11 (S.D.N.Y. Sept. 30,
2009)(bracketsomitted; see also Se. Mo. Hosp42 F.3d at 615 (“The Supreme Court has
repeatedly said that for identical items, a price differential alone does notststalol separate
product markets.{citing Brown Shoe Cp370 U.Sat326). Finally, Defendantarguethat
interdealer and noimterdealer swaps occupy separate markets betmja@ps traded outside
the interdealer market had no impact on[tB®Afix] reference rate’s (Defts. Joint Reply6).
But Defendans provide noexplanation fomhy the relevant market for antitrust purposes is
comprised of only those swaps used to calciaatferenceate that is meant to refleet but
not completely capture -the market (SeeSAC 13-4). See In re London Silver Fixing, Ltd.,
Antitrust Litig, 213 F. Supp. 3d 530, 552 (S.D.N.Y. 2016) (questionihg the Silver Fixing,
“an artificially-constructed privateauctioni that was instituted . . . to set a markate
benchmark,” should be considertbe relevant antitrust market)

In short,treating Plaintiffs’ allegations as true and drawing all inferences in thvair,fa
the Court concludes that the SAC plausibly alleges that there is a singl¢ foankierdealer

andnoninterdealer swaps. It follows that Plaintiffs adequately allegjgrast injury.

5 Defendantslso point to the fact that, indifferentcase, Plaintiffs’ counsel describe

separate “dealen-client and interdealer markets.Défts. Joint Reply 2, 4). A Plaintiffs

argue howeverthe relevant market “will vary with the part of commerce under consideration,”
AD/SAT, Div. of Skylight, Inc. v. Associated Préasd F.3d 216, 227 (2d Cir. 1999), which is
the midmarket prican this caseand the difference between interdealer andinterdealer bid

ask spreadsy the otheccase (SeeDocket No. 430 (“Pls’ SuReply”), at 12).

12



B. Efficient Enforcers
In addition to antitrust injury, Plaintiffisiust also show that they arefficient enforcer[s]
of the antitrust laws. Gatt, 711 F.3d at 7@nternalquotationmarks omitted) To determine
whether a putative antitstiplaintiff is an“efficient enforcef’ courts in this Circuit consider:
() the directness or indirectness of &sserted injury; (2) the existence of an identifiable
class of persons whose self-interest wowddmally motivate them to vindicate theblic
interest in antitrust enforcement; (3) y@eculativeness of the alleged injury; and (4) the

difficulty of identifying damages arapportioning them among direct and indirect
victims so as to avoid duplicative recoveries.

Id. at 78 (quotingPaycom Billing Servs., Inc. v. Mastercard Inthc., 467 F.3d 283, 290-91 (2d
Cir. 2006));see also Gelboin823 F.3cat 772, 778.The ultimate question isvhether the
putative plaintiff is a proper party to perform the office of a private attogeegral and thereby
vindicate the public interest in antitrust enforceme@glboim 823 F.3d at 780 (internal
guotation marks omitted}ee, e.g. Assotated Gen. Contractors of Cal., Inc459 U.S. at 536
(“It is common ground that theadicial remedy cannot encompass every conceivable harm that
can be traced to alleged wrongdoing.”

“Directness in the antitrust context means close in the ofasusation,'Gatt, 711 F.3d
at 78 which is ‘essentially a proximate cause analydis re Credit Default Swaps Antitrust
Litig., No. 13MD-2476 (DLC), 2014 WL 4379112, at *8 (S.D.N.Y. Sept. 4, 20%d¢ alsdn
re London Silver Fixing213 F. Supp. 3dt 552-53;Lotes Co. v. Hon Hai Precision Indus. Co.
753 F.3d 395, 412 (2d Cir. 2014blere,Plaintiffs’ theory of injury— thatDefendarg’ efforts to
manipulate the swaps market in order to move the ISDiatix in the desired direction resulted
in higher payments for PlaintiffsSSAC 1225-33) — would seem to apply equally to both
interdealer and noimterdealerswaps, an®efendarnd concede that Plaintiffs who traded in
interdealer swaps wefdlirectly afected by the alleged awspiracy. SeeDefts. Joint Mem.

22). That Plaintiffs are limited to those who transacted directly thidDefendant Bankssée

13



SAC 262), only bolsters a finding of direct injuigr nonrinterdealer swapsSee In re LIBOR
Baseal Fin. Instruments Antitrust LitigNo. 11MDL-2262 (NRB), 2016 WL 7378980, at *15
(S.D.N.Y. Dec. 20, 2016) (finding that “[o]ne consideration in determining causatdretber
plaintiffs transacted with defendants dire¢tlyn which caselefendants securédlegal benefit
at[the plaintiffs] expensg (alteration in original) Thus, theCourt finds that Plaintiffsatisfy
the first factor. For similar reason$laintiffs satisfythesecond factor When push comes to
shove Defendand provide naationalefor why one who transactdd non4interdealer swaps
would be any less motivated to vindicate the public interestdharwho transacted
interdealer swaps except for the conclusory statement that the '‘®mjaties are‘more
remote” (SeeDefts! Joint Reply 9).

That leave®nly thequestion of whethestamagedor noninterdealer swapsould
nonethelesbeoverly speculativeor duplicative. Defendant argue that damages would be too
speculativédbecause vanillawaps aréindividually negotiated (Defts! Joint Mem. 23).Yet
Defendantgite no case lawoldingthatindividual negotiation of &nancial instrumentendes
damagesindulyspeculativeandJudge Buchwld recently heldtherwise in th&IBOR
litigation. Seeln re LIBOR 2016 WL 7378980, at *17-2(Nor do Plaintiffs claims founder on
the question of duplicativeness. Defendatitsgethat”vanilla swaps transacted outside the
interdealer market substantially overlap with transactions that are thetaflgeéeast two other
lawsuits in this district. (Defts! Joint Reply 9). Whether or not that is the cageat matters is
whethertheinjuries alleged in each lawsuit atike same See McCready457 U.S. at 474-75
(descibing how concerns about duplicative injuries arise wheaefy person along a chain of
distribution [claims] damages arising from a single transdttiohhey are notlIn re Interest

Rate Swapsoncernsan alleged conspiracy to inhibit the emergence of electronic trading

14



platforms in the non-interdealer swaps market, followed by a boycott of sudrpistresulting
in wider bidask speads for nonnterdealer swaps261 F. Supp. 3d at 442-4ZhelLIBOR
litigation, meanwhileinvolves an alleged conspiracyfadsely reporinter-bank borrowing costs
to the LIBOR administratoresultingin the suppression of the LIBOR ratieereby affectinghe
floating leg of interest ratewaps 2015 WL 6243526, at *5-7Defendans alsoadvert to
ongoing government and regulatory investigations and ss#sDgfts.’ Joint Mem. 23-24), but
as this Court previously heldihe damages at issue are tied to particular transactions and
contracs, obviating the danger of duplicative recoverplaska Elec. Pensioi75 F. Supp. 3d
at 61 It follows that Plaintiffs who transacted in norterdealer vanilla swapgdausibly allege
antitrust injury and “efficient enforcestatusand, thus, haveahtitrust standingto pursue their
claims, at least for now.

NOMURA SECURITIES’ MOTION TO DISMISS AND
PLAINTIFFS’ MOTION FOR LEAVE TO AMEND

Next, Nomura Securities moves to dismiss Plaintiffs’ stateclaims for breach of
contract and unjust enrichment, on the ground that they fail to allege the existange of
contract or counterparty relationship between a named plaintiff and Nomur&i8gcur
(Nomura Mem. 1). Inits March 28, 2016 Opinion, the Court dismissed Plaintiffs’ coatr@ct
unjust enriciment claims against Nomura Securities on just that ground:Rieantiffs fail[ed]
to allege any transaction, contract, or relationship betapegplaintiff and Nomura.” Alaska
Elec. Pensionl75 F. Supp. 3d at 61 (internal quotation marks omittedihe SAC, Plaintiffs
attempt to cure that defect, but they identify one — and only otr@rsaction between any
Plaintiff (namely, Portigon AG) and “Nomura”: a $100,000,000 swaption entered into on June 6,
2011 and settled on October 5, 2013AC 1223; Nomura Mem. 3; Docket No. 411 (“PIs’

Opp’n to Nomura”), at 2 n.2). The problem for Plaintiffs is that NonSgeurities— the named
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Defendant here— was concededlgota party to that transactiorfPls’ Opp’n to Nomurd, 2

n.2, 6). Instead, the ISDA Master Agreement associated with the transaction (which is
incorporated by reference into the SAC and, thus, may be considerecdsbeSAC 11 223,
277-279, 281)reveals that NGFP, an affiliate of Nomura Securities, was party toathgaction.
(Docket No. 403 (“Polovoy Decl.”), Exs. 1, 2, 3). Nomura Securities may have acted@snan
for NGFP in connection with the transaction, but it was not a party to the transactaamgr t
contract associated with the transaction. (Blgh’'n to Nomura 4).

Plaintiffs do not dispute that, as a general matgepdrty who is not a signatory to a
contract cannot be held liable for breaches of that contr8BIA Ins. Corp. v. Royal Bank of
Canada 706 F. Supp. 2d 380, 396 (S.D.N.Y. 2008 EEOC v. Waffle House, In634 U.S.

279, 294 (2002) (“It goes without saying that a contract cannot bind a nonparty.”). Nor do they
challenge the proposition that corporate affiliates such as Nomura SecamdiédNGFP are

“legally distinct entitiesand that “a contract under the corporate name of one is not treated as
that of both.” Carte Blanche (Singapore) Pte. v. Diners Club Int’l, JritF.3d 24, 26 (2d Cir.
1993). Instead, they contetitht their contract claim is valid because Nonfsegurities
“expressed an intent to be bound by the ISDA Master Agreement.” (PIs’ Opp’n toraldn?

n.2, 6). But that contention borders on frivolous. It is well established that an agent, such as
Nomura Securities, “will not be personally bound”dygontract “unless there is clear and
explicit evidence of the agent’s intention to substitutg|its] personal liability for . . that of

[its] principal.” Israel v. Chabra537 F.3d 86, 97 (2d Cir. 2008) (citation omitted). And here,
the SAC contains no allegations whatsoever to establish that Nomura Sebhadt®sch an
intention. In fact, the SAC does not mention NGFP at all, let alone include aggtialies

concerning the relationship between NGFP and Nomura Securities.
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Plaintiffs” memorandm of law does include some allegations concerning NGFP and its
relationship with Nomura SecuritiesPl§¢’ Opp’n to Nomura 2-5). But, putting aside the fact
that a party cannot amend its pleadings through a baef,e.g.Kleinman 706 F.3cdat 153,
even those allegations fall woefully short. Courts have found that a non-sigmatorjée'sted
anunequivocal intent to be bounty a contract where the naignatory represented that it
would be the prospective purchaser and was the “key decision-maker” in contracitioetmti
RUS, Inc. v. Bay Indus., IndNo. 01CV-6133 (GEL), 2004 WL 1240578, at *21 (S.D.N.Y. May
25, 2004), owhere it“attended meetings . . . and participated in the negotiations and drafting”
of the contractESI, Inc. v. Coastal Corp61 F. Supp. 2d 35, 73-74 (S.D.N.Y. 1999). Courts
have also held a nasignatory to the terms of a contract wheréntitro-managed’ performance
under the [c]ontract,” stated that it was “the real party in interest,” and maaepisyon behalf
of the signatory.Impulse Mktg. Grp., Inc. v. Nat'l Small Bus. All., lndo. 05CV-7776
(KMK), 2007 WL 1701813, at *6 (S.D.N.Y. June 12, 2007). Plaintiffs, however, make no
allegations of these sorts. At most, they allege that Nomura Securities andhidGE&Rlose
relationship, maintaining “the same principal executive offices,” sharttegtical management
teams,” and having “alnsbidentical principals.” (PIs’ Opp’n to Nomura 2-3). But absent
allegations suggesting that Nomura Securities was an alter ego of NGIRR Plaintiffs’
allegations come nowhere near that thresksa@d, e.g.Atari, Inc. v. Games, IncNo. 04CV-

3723 (JSR), 2005 WL 447503, at *3 (S.D.N.Y. Feb. 24, 20Q%]He alter ego test is a stringent
one, requiringinter alia, that the non-signatory have no real identity independent of the

signatory, not simply that the entities are closelyteely — the mere fact that Nomura
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Securities and NGFP were “intertwined” in various ways does not suppantiffdacontract
claim. See, e.gMBIA Ins. Corp 706 F. Supp. 2d at 396-97.

For similar reasons, Plaintiffs’ unjust enrichment claim against Nomura Secfargss
no better. To state a claim for unjust enrichment, Plaintiffs must show thddifigra
Securities “was enriched” at Portigon AG’s “expense,” and that (2) “equitg@od conscience
require” recovery.Giordano v. Thomsqrb64 F.3d 163, 170 (2d Cir. 2009). “While a plaintiff
need not demonstrate that he is in privity with the defendant, a plaintiff still masttsat there
is a sufficiently close relationship withe defendant that could have caused reliance or
inducement by the plaintiff. in re N. Sea Brent Crude Oil Futures Liti@56 F. Supp. 3d 298,
315 (S.D.N.Y. 2017) (internal quotation marks omitted). Plaintiffs fail to do so here. At most
they allege— and, again, only in their unsworn memorandum of law opposing the present
motion — that a Nomura Securities broker, Daniel Higgins, was listed on the #eafdicthe
relevant swaption. (Pls’ Opp’n to Nomura 7-8). But that doegstablish that Nomura
Securitiegtself played arole in the transactiqghet alonethatit played any role beyonagentof
NGFP. Notably, there is no mention of NonauSecurites on the deal ticket at all; anfl, i
anything, the positioning of Higgirshame— in parentheses next to “Nomura Global Financial

Products Inc.— implied that he worked for NGFP. (Polovoy Decl., Ex. @n top of that,

6 Plaintiffs’ other allegations are similarly unavailing. It is true that the name ohauh
Securities registered broker, Daniel Higgins, appears on the deal ticke¢ fowaption at issue,
(seePls’ Opp’n to Nomura 6; Polovoy Decl., Ex. 3; Docket No. §M\itchell Decl.”), Ex. 5),
but Plaintiffs do not allege that Higgins participated in the swaption’s negotiatmahgrafting.
And while Nomura Securities is listed as a “Specified Entity” in the ISDester Agreement,
that is not sufficient to establish thaatually “serve(d) as a guarantor of the signatory’s
contractual obligations,” (Pls’ Opp’n to Nomurg particularly since the ISDA Master
Agreement provides for a Credit Support Provider “in a separate categasiMi{chell Decl.,
Ex. 6, at 54), and designates “Nomura Securities Co., Ltd.” (a separate entitfdronra
Securities International) as suctgegPolovoy Decl., Ex. 1, at 4, 10
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Plaintiffs fail to plausibly allege that Nomura Securities recefaespecific and direct benefit”
from Portigon AG.In re Commodity Exch., In213 F. Supp. 3d 631, 676 (S.D.N.Y. 2016);
accordNat’'l Westminster Bank plc v. Grant Prideco, |61 F. Supp. 2d 265, 275 (S.D.N.Y.
2003). Plaintiffs assert that Nomura Securities was émtcbecause it wagtertwined” in
various ways with NGFP. (PIs’ Opp’n to Nomura 6 n.13). But, as discussed abegat a
basis toteatNomura Securitieas NGFP’s alter ego, that is not enou§@eePayment, Inc. v.
1st Americard, InG.No. 15CV-1904 (JMF), 2017 WL 727538, at *3 (S.D.N.Y. Feb. 23, 2017).
Perhaps recognizing the weakness of their contract and unjust enrichmeatagainst
Nomura Securities, Plaintiffs request by letter leave to amend the SAC GHeRel as a new
Defendant. GeePls’ Mot to Amend 1). Rule 15(a)(2) of the Federal Rules of Civil Procedure
provides that a court “should freely give leave” to amend “when justice soeefuteered.R.
Civ. P. 15(a)(2). A district court, however, “has discretion to deny leave for gasdrr,
including futility, bad faith, undue delay, or undue prejudice to the opposing pMtCarthy
v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007). Additionally, although not
acknowledged by Plaintiffs, Rule 15 is not the only applicable Rule in this casmudgethe
Court set a deadline for “[a]ny motion to amend or join additional parties,” (DockePRébs
328), and Plaintiffs’ request was filed several months #ftgrdeadline, they must also show
“good cause” under Rule 16(b)(4%ee, e.gHomes v. Grubmarb68 F.3d 329, 334-35 (2d Cir.
2009);see also, e.gOppenheimer & Cov. Metal Mgmt., In¢.No. 08CV-3697 (LTS) (FM),
2009 WL 2432729, at *2 (S.D.N.Y. July 31, 2009) (citing cases). Significantly, the “primary
consideration” in determining whether such good cause exists is “whether thegmarty can
demonstrate diligence.Kassner v. 2nd Ave. Delicatessen, |d86 F.3d 229, 244 (2d Cir.

2007). ‘Specifically,the moving party must demonstrate that it has been diligent in its efforts to
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meet the Court’s deadlines, and that despite its having exercised diligenappticable
deadline could not have been reasonably mBtdwn Rudnick, LLP v. Surgical Orthomedics,
Inc., No. 13CV-4348 (JMF), 2015 WL 363674, at *2 (S.D.N.Y. Jan. 28, 2015) (internal
guotation marks omitted). “A party fails to show good cause when the proposed amendment
rests on information that the party knew, or should have known, in advance of the deadline.”
Perfect Pearl Co. v. Majestic Pearl & Stone, 889 F. Supp. 2d 453, 457 (S.D.N.Y. 2012)
(internal quotation marks omitted).

Plaintiffs cannot establish “good cause” for their delay in this case.gBo®G has
known for approximatelywentyone yearghat it is party to an ISDA Master Agreement with
NGFP, not Nomura Securities. (Docket No. 427 (“Nomura Reply”), at 3). And Portigorad&G h
known for almosseven yearthat the one “Nomura” transaction referencethsnSAC was with
NGFP, not Nomura Securitiesld(). It follows that Plaintiffs were plainly in a position to
include claims against NGFP before the deadline to join new parties. Notabitifflado not
even attempt to proffer an explanationlet-done an objectively reasonable orefor why they
could not have amended their pleadings to bring” claims against NGFP before the Court
deadline.Brown Rudnick2015 WL 363674, at *3 The closest they come is asserting that
“trade data ha[d] to be analyzed” before they added Portigon AG as a pléudtket No. 370,
at 3, and that “the affiliate issue only arose after” they did so. (PIs’ Mot. tondrde By
Plaintiffs’ counsel’s own admission, however, they spaiistantial timdefore the amendment

deadline auditing Portigon AG's tradesSegDocket Nes. 37Q at 3 218, at 2.” That was ample

! Plaintiffs seem to suggest that it was the burden of counsel for Nomura Sedtaoiritie
idertify the proper party against whom they might assert-$ateclaims, noting that, when the
original complainhamed “Nomura Holdings, Inc.” as the Nomura entity tpatticipatedn

setting ISDAfixrates, defense counsel had advised Plaintiffs’ counsel that the correct astity w
actually Nomura SecuritiesPk’ Opp’n to Nomura 1; Pls’ Mot. to Amend 2). That suggestion
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time in which to determine that Poibig AG’s one and only “Nomura” trade was with NGFP,
not Nomura Securities — particularly since the Court’s prior Opinion had higidighe
necessity, for purposes of the stie-claims,of including a transaction involving Nomura
Securities. Having failed to demonstrate that they were diligent in their @tfarteet the
Court’s deadline, Plaintiffs cannot amend their Complaint again to add claanstalyGFP.
See, e.gBrown Rudnick2015 WL 363674, at *Bdenying leave to amend after the amendment
deadline where the plaintiffs had been “privy to at least some of the evidenclyingdée
proposed [new claims] for more than three years” and had “themselves produceaf fene
relevant evidence in discoveryaradigm BioDevices, Inc. v. Centinel Spine, INo. 11CV-
3489 (JMF), 2013 WL 1830416, at *5 (S.D.N.Y. May 1, 201#nfing leave to amend where
the moving party had a copy of the document upon which its proposed new claim was based
“since at least the beginning of discovery” and had “itself produced the [document] in
discovery”)®
WELLS FARGO’S MOTION TO DISMISS

Finally, Wells Fargo also seeks to dismiss the deateclaimsagainst ifor breach of

contract and unjust enrichment, on the grotinad Plaintiffsfail to pleadfactual allegations

establishing any ISDAfix Transaction between Wells Fargo and a nametiffplaivells

is, of course, absurd. Moreover, because the original complaints did nidyidey contract
whatsoever between a plaintiff and any Nomura entity (and Portigon AG was nat aame
plaintiff until later), there was apparentlgd discussion of what Nomura entity plaintiffs could
plead a breach of contract claim againghlomura Reply4 n.J).

8 Given the foregoing, it is immaterial whether Nomura Securities and NGFP could
establish prejudiceSee, e.gGullo v. City ofN.Y, 540 F. App’x 45, 47 (2d Cir. 2013)
(summary order) (“That defendants suffered no prejudides not change the fact that plaintiffs
failed to pursue amendment with diligence.”). But Nomura Securities and NgsiPdo so in
any event, as granting Plaintiffs’ motion would plainly cause substantial idelhat has
already been a protracteddtion.
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Fargo’s arguments are not without force, as Plaintiffs’ allegations iBAlkare far from
specifig (seg e.g, SAC 139 (“Portigon AG and/or EAArainsacted in vanilla swaps and/or
ISDAfix Transactions directly impacted by Defengamanipulation of ISDAix, and transacted
with one or more of the following Defendant Banks: Nomura, UBS, HSBC, Wells Fargo,
Morgan Stanley, and BNP Paribas.”), and the confirmations for the oniWills Fargo
swaptiongdentifiedin the SAC’s Appendiallegedlyindicate that they were not tied to
ISDAfix. (SeeSAC,Appendix A,lines637, 1543Wells Fargo Mem9). Nevertheless, the
Court disagrees with Wells Fargo’s assertion that it may consider the cdidisat this stage
of the litigation (SeeWells Fargo Mem1, 9 n.6). Plaintiffs do not incorporate the
confirmationsby reference into th8AC, asthey male passing reference toonfirmations” only
three timesand in generalized termgSeeSAC 11237-38, 280).See, e.gWilliams v. Time
Warner Inc, 440 F. App’x 7, 9 (2d Cir. 2013ummary order{*A mere passing reference or
even references . . . to a document outside of the complaint does not, on its own, incorporate the
document into the complairiself.” (citing Sira v. Morton 380 F.3d 57, 67 (2d Cir. 2004))

Nor is it clear that Plaintiffs relietion the terms and effect of [the confirmations] in draftitige
SAC. Chambers282 F.3d at 153. And additionallyis noteven®clear on the record that no
dispute exists regarding the authenticity or accuracy of the documaenrtfs¢iiatthere exist no
material disputed issues of fact regarding thlevance of the documgsijt” Faulkner v. Beer
463 F.3d 130, 134 (2d Cir. 2006). Indeed, Plaintiffs dispintetherat least one of the
confirmations demonstrates that the swaptiwasephysially rather than cash settle(iSee
Docket No. 409at 4 n.4). And Wells Fargo itself concedes that the terms of confirmations are

not “always followed” and that “parties may deviate from the settlement mechanisthfoain
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a confirmatior’, making clear that the confirmans themselves do not even settle the matter.
(Wells Fargo Mem. 9 n;&ee alsdocket No. 424“Wells Fargo Reply”) at 4 n.3J.

On the other hand, the extent thallaintiffs other than PortigoAG and EAA seek to
bring unjust enrichment or contract claims against Wells Fargo,daé&irs must be dismissed.
As Wells Fargo argueand Plaintiffsdo not really disputdp sustain a claim of unjust
enrichment or breach of contract, a plaintiff maidegeat leassome relationshigith Wells
Fargo. (Wells Fargo Mem. 12-1@/ells Fargo Reply, 4 n.2, 8Rortigon AG and EAAare the
only named Plaintiffs that have donevsith respect to Wells FargcAnd whilea claim may be
asserted on behalf afclass so long as “at least one named plaintiff” asseitaim directly
against that defendantyECAIBEW Health & Welfare Fund v. Goldman Sachs &,&83
F.3d 145, 159 (2d Cir. 2012), the claim of araanedplaintiff does not suppodiaimsof other
namedplaintiffs absent amllegation of at least “some relationship betwedége pther]
plaintiff[s] and the defendant&laska Elec. Pension Fund75 F. Supp. 3d at 6German v.
Fed. Home Loan Mortg. CorB85 F. Supp. 537, 548 (S.D.N.Y. 199®A s this Court has noted
before, a plaintiff may not use the procedural device of a class action to pbistszIf into
standing he lacks under the express terms of the substantiVe law

Accordingly,Wells Fargo’amotion to dismiss islenied as to Portigon AG and EAA
(without prejudice to renewal on summary judgment) and granted as to all latin¢iffB.

CONCLUSION

For the reasons stated above, Defendgmit® partial motion to dismiss BENIED,
Nomura Securities’ partiahotion to dismiss iISRANTED, and Wells Fargo’partial motionto
dismiss is DENIEDas to Portigon AG and EAAnd GRANTEDas to all other Plaintiffs’ state

law claims. Finally, Plaintiffs’ motion to amendD&ENIED.
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The Clerk of Court is directed to terminate Docket Nos. 396, 398, 401, 417, and 429.

SO ORDERED.

Dated: February 2, 2018
New York, New York JESSE M FURMAN

United States District Judge
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