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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KIPS BAY ENDOSCOPY ENTER PLLC, KIPS
BAY ASSOCIATES LLC, KIPS BAY
GROUP, PLLC

14 Civ. 715ER)
Plaintiffs,

—against-

THE TRAVELERS INDEMNITY COMPANY,
THE PHOENIX INSURANCE COMPANY, THE
CHARTER OAK FIRE INSURANCE COMPANY,
andTHE CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.,

Defendants.

Ramos, D.J.:

Plainiffs Kips Bay Endoscopy Centd?LLC (“Kips Bay Endoscopy’;)Kips Bay
Associatesl.LC (“Kips Bay Associates’;)Kips Bay Anesthesi®C (“Kips Bay Anesthesia,”
collectively, the‘Kips Bay Plaintiffs”),and Concorde Medical Group, PLL&pncorde; and
collectively, “Plaintiffs”) brought aractionagainstThe Travelers Indemnity Company
(“Travelers”), The Phoenix Insurance Company (“Phoenix”), The Charter {GaknSurance
Company (Charter OaK andcollectively,the “Insurers”) and Consolidated Edison Company
of New York, Inc. (‘ConEd). Pending before this Court daintiffS motionto remandhis
action to the Supreme Court of the State of New York and the Insurers’ rreosenelthe

claimsasserte@dgainstConEd so thatlaims againsthe Insuers mayremainin federal court
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For the reasons discussed below, Plaintiffs’ motion for remand is GRANTED almgtiners’
motion to sever is DENIED.
l. Factual Background

Plaintiffs are associated physicians vdtiministermedical services to patients at their
officeslocatedin New YorkCity. Compl. 11 1, 7Defendant Travelers isn insurance company
with its principal place of business in Hartford, Connecti¢dt.f2. Travelers wholly owns
Defendants Phoenix and Chartéd. § 3. ConEds a public utilities company with its principal
place of business in New Yof&ity. Id. 11 4, 9.

On April 10, 2012, Travelers and Phoenix issued an insurance policy to the Kips Bay
Plaintiffs covering the period from June 5, 2012 through June 5, 2013 for a premium of $1,282.
Id. 1 10, 12. On January 8, 2013, Travelers and Phoenix issued another insurance policy to
Concorde covering the peridiedbm March 1, 2012 through February 28, 2013 for a premium of
$53,444.1d. 1 1113. UnderPlaintiffs’ insurance policiesPlaintiffs purportedlywere insured
“against certain risks, including medical equipment, boiler and other machinakgbven and
business income loss and extra expense,tlaadhsurersvere required to pay fd?laintiffs’
loss or damage due to the “necessary suspension of ‘operatithsf[ff 14 15. According to
Plaintiffs, they were also insured againsy@ower failure that resulted in Plaintiffs suffering a
“Covered Cause of Loss.Id. 11 16, 17. A “CovereddLiseof Loss” consist®f lost business
due tothebreakdown of “covered equipment,” includingedicaland officeequipment.id. 1 19.
Plaintiffs purportedly paid an additional premiumsioecifically include “utility failure” as a
“Covered Cause of Loss” in their insurance policiles.q 20 Plaintiffs’ insurance polies
allegedlystate that “service interruption includes coverage for lossechiy or resultinffom a

breakdown to equipment that is owned, operated, or controlled by a public or private utility or



distributor that directly generates, transmits, distributes, or provides tityesérvices or power
supply services.ld. | 20.

On October 29, 2012urricaneSandy hit New York Citgausing extensivproperty
damage and loss efectricity. Id.  29. ConEcdhormallyprovides “steam, electrical and other
power” to Plaintiffs through its substation located at 14th Streefaeadue C (the “Avenue C
Substation”) but Plaintiffs’ service was interrupted dutthgricane Sandyld. 119, 27, 32.
Plaintiffs contend that “Con Ed’s gross negligence in constructing, maintaining, and séoeiring
.. . Avenue C Substation .led  the explosion and destruction of the Avenue C Substation and
Plaintiffs’ loss of electricity Id. 11 27, 32.ConEdallegedlydecidednotto shut down the
Avenue C Substation, notwithstanding its awareness of the impending storm, and despite
“voluntarily shut[ting] down some of its [other] substation& 1 30, 40, 41. ConEd does not
contest that a storm, “albeit not one of the unprecedented intensity of Superstorii 8aady
forecasted the week prior to Hurricane SandiyrigtNew York City and that ConEd
preemptively interrupted service to some customers but did not preventively shutdown the
Avenue C SubstationSeeConEds Answerat  30.

Plaintiffs claim that their offices lost electricity for five days ohgy and ater Hurricane
Sandy. Compl. § 32. As a result, duritigat timePlaintiffs purportely lost 100% otheir
business revenwsnd incurred expenses trying to mitigate losagsounting t@approximately
$710,000.00.1d. 11132, 37, 38.Plaintiffs claim that their “business income and extra expense
loss . . . were caused by a Covered Cause of Loss,” naimal]aintiffs’ “medical and office
equipment . .. were unable to function” or be used by Plaintiffs to treat patientssa#t afrthe
power failure. Id. 1118,19. Plaintiffs also claim thaConEd’s recklessness and/or negligence,

“[t]he explosion of Con Ed equipment from any cause or source independent of a pawer fail



or fluctuation,™ and “[a] major storm or hurricane” are “CovereduSe[s] of Loss,” not
exclusions, and that Insurers are required to pay for Plaintiffs’ resultisg@tatamage. Compl.
19 22, 23, 25Despitethe insurance policie3ravelers denied coverafa losses sustainday
Plaintiffs due tothepower failure. Id. § 17. The Insurers assert various affirmative defenses
based on the alleged exclusions in Plaintiffs’ insurance policies, including iexsldigr loss or
damage causedirectly or indirectly by “water,” “fire or combustion explosigh*hail or
windstorm,” and “lack of excess power, light, heat, steanefoigerationexcept as provided by
business income coverage, extra expense coverage, utility interruption covelagespoilage
damage coverage.Ihsurers’ Answer, Doc. &t 810.
1. Procedural History

On February 26, 2014, Plaintiffs brought this action in the Supreme Court of the State of
New Yorkasseling four causes of action: Xbreach of the implied covenant of good faith and
fair dealing against all Defendan(®) gross negligencagainst ConEd3) breat: of fiduciary
duty against ConEd, and (4) breach of contract against the InsGeedd{ 4358. The
Insurersfiled their answer to the Complaint on May 28, 20D#&c.1, Ex. 2. ConEdiled its
answer on July 14, 2014d. Ex. 3. On September 5, 2014, the Insurers removed the action to
this Court pursuant to 28 U.S.C. 88 1332, 1441, and 1#460n October 8, 2014 laintiffs
filed a motion to remanthe action back tetate courpursuant to 28 U.S.C. § 1447(c). Doc. 4.
On December 5, 2014eInsurers filed a motion to sever the claims against it from those of

ConEd so that the Insurers may proceed in federal court. Doc. 18.

! Plaintiffs’ insurance policies allegedly exclude loss or damage causedydineicidirectly as a result “power
failure or fluctuations.” Compl. § 21; Insurers’ Answefd at Plaintiffs contend that “power failure or fluctuation’
refers to outages historically due to overextensions of the powerrgsttier breakdowns in the course of the
normal, competent operation by Con Ed of the power grid” and that the cabhgeegfuipment failure and the
resulting loss of business income at issue in the instant action “wapowea failure or fluctuation.” Compl.
21.
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[Il1.  Legal Standard

The federal removal statute provides that “any civil adbiaught in a State court of
which the district courts of the United States have original jurisdiction, megnb@ved by the
defendant or the defendants, to the district court of the United States for thu¢ astrdivision
embracing the placghere suh action is pending.” 28 U.S.C. § 1441(a) (2011). According to
the Second Circuit]i]n light of the congressional intent to restrict federal court jurisdictamn,
well as the importance of preserving the independence of state governmemts,dedts
construe the removal statute narrowly, resolving any doubts against removahilipo v.
Human Affairs Int’l, Inc, 28 F.3d 269, 274 (2d Cir. 1994nternalcitation omitted) “Due
regard for the rightful independence of state governments, wihathdsactuate federal courts,
requires that they scrupulously confine their own jurisdiction to the precigs hich the
statute has defined.”Shamrock Oil & Gas Corp. v. Sheedd3 U.S. 100, 109 (1941) (quoting
Healy v. Ratta292 U.S. 263, 270 (1934)). The party seeking removal bears the burden of
proving that the jurisdictional and procedurequirements of removhhve been metBurr v.
Toyota Motor Credit Co 478 F. Supp. 2d 432, 436 (S.D.N.Y. 2006) (cititghlenbacher v.
Akzo Nobel Salt, Inc216 F.3d 291, 296 (2d Cir. 2000))f at any time before final judgment it
appears that the district court lacks subject matter jurisdiction, the @skbeslemanded.” 28
U.S.C. § 144{t) (2011)
V.  Discussion

In support of its motion to remand, Plaintiffs assert that the Insurers impyroperbved
this actionto federal court becaugg) complete diversity is lacking in the instant actiand(2)
the Insurerstemoval was defective because Defend@omEd did not consent to removal within

therequisitethirty day period.Pls.” Mem. in Supp.of its Mot. toRemand (“Pls.” Mem.”) Doc.



7 at 24. Thelnsurersargue thasevemg ConEdand the claims againsti# appropriate under
Rule 21 of the Federal Rules of Civil Procedure, or, alternatively, under thendautri
fraudulentmisjoinder. Defs.” Mem. in Support of Defs.” Mot. to Sever (“Defs.” Mem.”), Doc. 19
at 1;Defs.” Opp’n toPIs.” Mot. to Remand“Defs.” Opp’n”), Doc. 10 at 1.“[W ]here removal is
based on diversitprisdiction;there must be complete diversity of citizenship between the
plaintiff(s) and defendant(s).Sons of the Revolution in New York mcTravelers Indemnity
Companyof AmericaNo. 14 Civ. 03303 (LGS), 2014 WL 7004033, at *2 (S.D.N.Y. Dec. 11,
2014). There is no dispute that complete diversity does not exist as the partiesandycur
constituted; Plaintiffs an@onEdare citizens of New York Doc.1 {1 1, 4. With the removal
of ConEd, the Insurers assert that this Court has diversity jurisdiction overttbrs@arsuant to
§ 1332(a).

The instant action is substantially similarSons of th&ewlution in New York Inov.
Travelers Indemnity Compaiwy America No. 14 Civ. 03303 (LGS), 2014 WL 7004033
(S.D.N.Y. Dec. 11, 2014) Sons otheRevolutiofl).® In Sons of the Revolutipas in the instant
casethe plaintiff brought an action againgtavelersand ConEd due to damage resulting from
its loss of electricity during Hurricane Sandig. at *1-2. After Travelers removed the action

and moved to sev&onEd plaintiff moved to remandld. Judge Schofield denied Traveler's

2 Plaintiffs Kips Bay Endoscopy, Kips Bay Associates, and Concaedprafessional limited liability congmies
whose members are individuals domiciled in New York and New JeB3eg. 1 1 5. Kips Bay Anesthesia is a
professional corporation organized under the laws of New York with fisiple place of business in New YoiK.

The Insurers are each organized and existing under the laws of the State@éti¢ah Doc. 1 § 6Plaintiffs put

forth that Travelers has its headquarters in New York, New York, thepdmguishing complete diversity between
the partis. Pls.” Opp’nMem. at14-15. Defendants, however, contend that Plaintiffs are confusing The Travelers
Indemnity Company witfThe Travelers Companies, Inc., which has its principal place of basmbdew York,

New York. Defs.” Reply Memat 56. The Gurt does not address this argumemssdt finds that Defendant
ConEdcannot be severed under either Rule 21 or fraudulent misjoinder, and thecefoplete diversity does not
exist independent of Travelers’ citizenship.

3 Sons of the Revolutiomas decided on December 11, 2@ifter he Partieshad filedtheir opening briefs, but prior
to the Insurers filing their reply memoranduid.



motion to sever under Rule 21 or fraudulent misjoinder because the plairdiif's @gainst
Travelers andConEdarose out of the same occurrerdie plaintiff's loss of utility service
during Hurricane Sandy—and, as a result, hadkstantiapossibility of duplicative discovery.
Id. at *4. The Court finds Judge Schofield’s reasoning persuasive.

A. Dismissal of ConEd Pursuant to Rule 21

Rule 21 of he Federal Rules of Civil Procedwgtates that “[o]jn motion or on its own, the
court may at any time, on just ternasid or drop a party.” #b. R.Civ. P.21. (2007). Rule 21
“allows a court to drop a nondiverse party at any time to preserve divergtigtion, provided
the nondiverse party is not ‘indispensable’ under Rule 19(IP Solutions PTE, Ltd. v. Gen.
Electric Co, 553 F.3d 156, 159 (2d Cir. 200@er curiam).The district courts have broad
discretion under Rule 21 to decide whether to sever any party from the gtiernkalie v. Bank
of Am. Corp.297 F.R.D. 552, 557 (S.D.N.Y. 2013pns of the Revolutipg014 WL 7004033,
at *3.

In deciding whether to sever a claim under Rule 21, courts generally consider “(1)
whether settlement of the claims or judicial economy would be facilit@@gaihether prejudice
would be avoided if severance were granted; andk@&}ther different witnesses and
documentary proof arrequired for the separate claim$furray v. Std. Fire Ins. CoNo. 13

Civ. 5990 (9 (AKT), 2013 WL 6667340, at *3 (E.D.N.Y. Dec. 17, 203However, “[cpurts

4 Rule 19 (b) lists four factors in determining whether a party is indssige: “(1)the extent to which a judgment
rendered in the person's absence might prejudice that person or the gsigiag(2) the extent to which any
prejudice could be lessened or avoided(byprotective provisions in the judgment; (b) shaping the rétighther
measures; (3) whether a judgment rendered in the person’s absence wouldubeaded (4) whether the plaintiff
would have an adequate remedy if the action were dismissed fgoindar. FED. R. Civ. P.19(b) (2007)

5 In deciding whetherefendang have been properly joined or should be severed under Rule 21, amsider the
following additional factors: (1) whether the claims arise out of theegeansaction or occurrence; (2) whether the
claims present some common questions of lafadr (3) whether settlement of the claims or judicial economy
would be facilitated; (4) whether prejudice would be avoided if severance vested; and (5) whether different
witnesses and documentary proof are required for the separate dkalie; 297 F.R.D.at556-57.
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in this Circuit have declined to apply Rule 21 in removed cases where ‘dismissal of the non-
diverse defendants pursuan{fRule] 21 to establish complete diversity of citizenship would
result in duplicative, wasteful litigation in federal and state courts that cault e conflicting
rulings.” Sons of the Revolutip@014 WL 7004033, at *Riting Nolan v. Olean Gen. Hosp

13 Civ. 333, 2013 WL 3475475, at *1 (W.D.N.Y. July 10, 2018)mphrey v. Rileyl4 Civ. 80,
2014 WL 3400964, at *4 (N.D.N.Y. July 10, 2014)). The application of Rule 21 in the removal
context twould circumvent the strict constraints of the removal statute and unduly expand
diversity jurisdiction.” Id. at *2 (citing Phillips v. R.R Dawson Bridge Co., LLNo. 14 Civ.

480 (LSC), 2014 WL 3970176, at *5 (N.[Ala. Aug. 12, 2014)Hagensicker vBoston

Scientific Corp.No. 12 Civ. 5018 (SW) (RED), 2012 WL 836804, at *1 (W.D. Mo. Mar. 12,
2012);Echols v. OMNI Med. Grp., Inc7/51 F. Supp. 2d 1214, 1217 (N.D. Okla. 201®s a
result, courts are “reluctant to employl&@1 in the removal cont€ becausé[w]hile Rule 21

is routinely employed in cases tlhganin federal court, the federal courts have frowned on
using the Rule 21 severance vehicle to conjure removal jurisdiction that would othsewise
absent.”Id. (emphasisn original). Here, as irSons of the Revolutipthis Court finds that
“[tIhese concerns are compelling and counsel against the afplicdfRule 21.”1d.

The Insurersargue that this Court should not follow Judge Schofield’s decisiSoms of
the Revolutiorfor three reasondg-irst, the Insurergontendhatthe Second Circug decision in
Call Ctr. Technologies, Inc. v. Grand Adventures Tour & Travel Pub. C685. F.3d 48, 50 (2d
Cir. 2011)(“Call Center) is controlling Defs.” Mem. at 3; Defs.” Reply Mem. at Tn that
case, the Second Circuit affirmed the district court’s severance ofdivense defendant under
Rule 21 in a case removed from state court to federal court in order to preserveydiversit

jurisdiction. However the procedural postureCiall Centeris readilydistinguishable.Call



Centerwas litigatedn federaldistrict court for approximately six yeaasd final judgment was
granted as to one defendant before federal jurisdietamchallengednd seveance was
requested See idat 5651.° Here, theonly substantive activity to have taken place is Plaintiffs’
fairly immediate motion to remand and the Insurers’ motion to sé\dditionally, theSecond
Circuit itself limited Call Centerts authority inRost v. Pfizer Ing502 Fed. App’x 51, 52 (2d Cir.
2012). InRost the Second Circugxplained that although affirmed severance dhe non-
diverse defendant i@all Center that courinever “sugge$td] that it would have been an abuse
of discretion for the district court to deny the defendant’s request [to sever und& 1R’
Rost 503 Fed. App’x at 52. TheostcourtalsodistinguishedCall Centeras asituation where
“dismissing the non-diverse panpyeservedinal judgment in favor of the remaining defendants
andprevented repetitive litigation.Td. Here like in Rost severing the nodiverse Defendant
would lead tawo parallel litigations:one in federal coudgainst thénsurersand onen state
courtagainstConEd. See id(upholding the district court’s denial of the defendant’s motion to
sever the non-diverse defendant under Rule 21 where dismissal would have reopenell the case
The Insurerslso argue that there is no factual overlap between the claims in the instant
action or inSons of the RevolutiorSpecifically, thersurers secondargument asserthat“to
the extent thaBons of the Revoluti®uggested that ‘the possibility of dugative discovery is
substantial’ . . that is not the case here” because “[hb factual issue on which ContBads
information relevanto the insurance coveragethe isse of whether the damage to Corded

equipment was caused by wind (a covered cause of loss) or flood (an excluded sje o.

8 The plaintiff in Call Centerfiled suit in state couit August 2002.1d. at 50. In June 2003, the action was
removed to federal court on the basis of diversity jurisdictidn.In February 2009, default judgment was entered
against one of the defendants and the other defendant’s motion for suwasagyanted!id. at 51. Only after the
district court’'s 2009 decision, did the plaintiff move to remand the actoh to state court for lack of complete
diversity. Id. As aresult, the court vacated the default judgment against theimerse defendant, severed that
defendant from the instant action under Rule 21, and affirmed its 2009 opiaittiing summary judgment to the
diverse defendantid.



[w]hich has nothing to do withPlaintiffs’ negligence bsed claims again€tlonEd. Defs.” Reply
Mem. at 7. Relatedlyhelnsurers’third argument contets that the court iBons of the
Revolutionincorrectly found factual overlap” for the same reasons—that the insurancegmvera
depends only on whether the damage was caused by a covered cause of loss (such aswind) or
excluded cause of loss (flood)ld. at 7-8. Botharguments falil.

Plaintiffs’ causes of action agairtSonEdand the Insurers arise from the same
occurrence, Hurricane Sandy and Plaintiffs’ resulting loss of elegtfarifive days. The fact
that Plaintiffs assert tort claims agai@xinEdand abreach of contract claim against the Insurers
does it mandate the severanceQdnEd under Rule 21.Evidence regarding how and why the
Avenue C Substation was damaged during Hurricane Sandy, resulting in Plaossfsf
electricity for five days, underlies all of Plaintiffs’ allegations. Plaintifisach of contract
claim againsthe Insurers depends on the determination of how the Avenue C Substation was
damagegdas will Plaintiffs’ tort claims agains€onEd. The risk of duplicative discovery and
“wasteful litigation” is substantial where, as here, the facts underlyimgtiff& claims overlap.
See Sons of the Revoluti@®14 WL 7004033, at *3.

The Insurersreliance on thredecisions from the Eastern Districtlafuisiana regarding
litigation arising out of Hurricane Katrina is misplacddefs.” Mem. at 8. In thoseasesthe
court severed claimsrought by the plaintiffs against tortfeasors and insurance companies in the
same actionSee Defourneaux v. Metro. Prop. & Cas. Ins.,Gw. 06 Civ. 3809, 2006 WL
2524165, at *2 (E.D.La. Aug. 30, 2008efering claimslleging thatloseph Parishegligently
failedto maintain thelrainagesystemfrom breach otontractclaims against the insurbecause

theydid not arise from the same transaction or occurreBeg)helot v. Boh Bros. Constr. Co.,

7 Plaintiffs also allege breach of the implied covenant of good faith anddaling against all Defendants. Compl.
1 4950.
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L.L.C, No. 05 Civ. 4182, 2006 WL 1984661, at *12 (E.D. La. June 1, 2006) (severing claims
based on the doctrine of fraudulent misjoinder, since one was grounciaatract and the other
in tort and had “virtually no relation” to each otjjeé8avoie v. Safeco Ins. Co. of AiMo. Civ.
7808, 2007 WL 675304, at *1 (E.D. La. Feb. 27, 2007) (finding contractor and insurer were
improperly joinedbecause the plaintiff’'s claims against the contractofailing to repair her
homewere ‘independent allegations of improper construction and repair that occurred months
after Hurricane Katrind. However, inthese casesone of themsurance policiea issue
“involved coverage relating specifically to a service provided by the co-defehdons of the
Revolution 2014 WL 7004033, at *4. Here, the insurance policies allegedly insured Plaintiffs’
against the risk of interruption to services providedctly by ceDefendanCConEd. The
Insurers’ reliance oMurray is similarly misplaced The court ifMurray found that “despite the
fact that a single natural disaster, Superstorm Sandy, caused the daPiag#itts’
properties,’the plaintiffs’ clams did not arise out of tleame transaction or occurrence because
the plaintiffs“purchased separate insurance politaesl the court found that the insurendy
have different reasons for denying and/or limiting payment for B&htiff's individual claim.”
Id. at *2. The Insurers allege that the claims here are even less related to the situatiotegres
in Murray since the claims alleged by Plaintiffs are grounaeitvo distinct areas of lanwDefs.’
Mem., Doc. 19 at 6. However, the Insurers reasons for denying coverage arktalleg¢he
sanme—that Plaintiffs’losses ariseut of a situation excluded under the policy.

Accordingly, the Court denies the Insurers’ motto sever claims againGbnEd

pursuant to Rule 21.
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B. Fraudulent Misoinder

In the alternative he Insurerseek to seveahe claims brought against them from those
claims brought against ConEd on the basis of fraudulent misjoinder. Fraudulenhadeisjoas
first articulated by the Eleventh Circuivhich explained thaffn]isjoinder may be just as
fraudulent as the joinder of a resident defendant against whom a plaintiff has ibdityoska
cause of action."Tapscott v. MS Dealer Serv. Corg7 F.3d 1353, 1360 (11th Cir. 1996);
abrogated by Cohen v. Office Depot,.Ir®04 F.3d 1069 (11th Cir. 2000). While the Second
Circuit has not yet addressed the concept of fraudulent misjointias, beempplied by at least
onedistrict courtin this Circuit. See In re RezuliRroducts Liability Litigation 168 F.Supp.2d
136, 144-48 (S.D.N.Y. 2001) (remanding only the non-diverse plaintiffs based on fraudulent
misjoinde). Cther courts in this Circultaveimplicitly embraced the concepibservinghat
fraudulent misjoinder my be found wheta daintiff purposefully attemptso defeat removal by
joining together claims against two or more defendants where the presence of ahdefeai
removal and where in reality there is no sufficient factual nexus among thms ¢tasasfy the
permissive joinder standardSons of the Revolution in New York, 2014 WL 7004033, at
*3; seealso In re Fosamax Products Liab. LitigdDL. No. 1789 (JFK), 2008 WL 2940560, at
*4 (S.D.N.Y. July 29, 2008) & defendant claiming fraudulemisjoinder would have to show
(1) that there is outright fraud in the pleading of the facts supporting joinder ba{Zhére is
no possibility, based on the pleadings, that the parties are properly joined undetégplic
joinder rules’); Fed. Ins. Co. v. Tyco Int'l Ltd422 F. Supp. 2d 357, 378-79 (S.D.N.Y. 2006).

In evaluating fraudulent misjoinder claim$hé& majority of cases have held that state
rather than federal joinder rules applyn re Fosamax Products Liab. Litigg008 WL 2940560,
at*4 (collecting casespee als@&ons of the Revolution in New York, Ji2014 WL 7004033, at

*3 (“the ‘majority of federal courts’ evaluate claims of fraudulent misjairy applying the
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relevant state law rule for permissive joindather than the federal rule.”)n New York, the

Civil Practice Law and Rules (“C.P.L.R.”) 8 1002(b) governs the permissivégoof parties
andstates that[p]ersons against whom there is asserted any right to relief jointly, $igyera

in the alernative, arising out of the same transaction, occurrence, or series ofticassac
occurrences, may be joined in one action as defendants if any common question of ¢aw or fa
would arise.” N.Y. C.P.L.R. § 1002(b) (1962).

The Insurers assert tHalaintiffs’ claims against them are improperly joined with
Plaintiffs’ negligence claim again€onEdunder C.P.L.R§1002(b). Defs.” Opp’'at 89.
Specifically, the Insurers claim that whetl@nEd was negligent in its response to Hurricane
Sandyis irrelevant to Plaintiffs’ claims against the Insurers, where “the sole issus whether
the property insurance contract provides coverage for the losses sustéhed 9. The
Insurersacknowledge there may b@nimal overlap in the discovery related to the contract and
tort claims but claim this overlap would be “limited” and would not require “duplication [of]
their litigation efforts.” Id.

In Sons of the Revolutipdudge Schofield addressed this exact issue and found that
Travelers and ConEd were properly joined under N.Y. C.P.L.R. § 1002¢alse, as the case
here, “Travelerspolicy explicitly links its coverage and exclusion to the cause of danagka
“threshold question for Cdtd’s liability is the extent to which it caused Plkiff's damages.”
Moreover, the court found the factual overlap betwesre“of Plaintiff's contractual claims
[which] relates to the coverage provided specifically for interruption ofiesilgerviceéswas

“sufficient to satisfy the requirement‘@nycommon question of law or fachd defeats the

8 Section 1002 (bis “nearly identical’to Rule 20 of the Federal Rules of Civil Procedusens of th&evolution in
New York]nc., 2014 WL 7004033, at3’ SeeFeD. R. Civ. P.20 (2007) (stating that parties mayjbmed if “(a)
they assert any right to relief jointly, severally, or in the alternatitie respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrencéb) angl question of law or fact common to all
plaintiffs will arise in the actiofi).
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claim of fraudulent misjoindér 1d.; see also J.O.B Invd.L. C v. Goo tee Servs., LL.G08 F.
Supp. 2d 771, 777-78 (E.D. La. 2012) (rejecting argument that contractors and insurer were
fraudulently misjoied because a “central issue” in the plaintiff's claims against both defendants
was the cause of the damage to plaintiff, which would “inform the assessment ofrwhethe
exclusions in [the] policies bar coverage of the plaintiff's damages ariiexliiee conmtictors
were negligent or breached the terms of their contracts with plaintiigyetoo, Plaintiffs’
insurance policiesxplicitly link coverage and the causedaimage. Specifically, the insurance
policies purportedly insured Plaintiffs against ey risks that occurred-a utility company’s
failure to provide power services and the resulting loss of business income. Compl. {1 20, 23-
24. Because claimagainstConEd and the Insurersise out of the same occurrence, the parties
were properlyoined.

Because Rule 21 and fraudulent misjoinder dovastant severance tiie claims
againstConEd, ConEdemains a defendant in this actioAs a resultthere is n@omplete

diversitybetween the parties atiiis Courtlacksjurisdiction pursuant to 28 U.S.C. § 1332fa).

9The Court does not address the partieguments regarding the Rule of Unanimity becaliseCourt findsConEd

to be a proper party, and therefdtee action must be remanded to state court for lack of jurisdiGaPls.’

Mem.at 7,Pietrangelo v. Alvas Corp686 F.3d 62, 66 (2d Cir. 201@District courts within this Circuit . . . have
consistently interpted the [removal statute] as requiring ldtlefendants consent to removal within the statutory
thirty-day period, a requirement knavas the ‘rule of unanimity.”jemphasis addedyee alscAvon Group LLC v.
Mosdos Chofetz Chaim IndNo. 12 Civ.3827 (ER), 2012 WL 2886697, at *5 (S.D.N.Y. July 13, 2@it2he

Insurers’ contention that Plaintiffs waived any Rule of Unanimiumenby failing to file its motion toremand
within thirty days of removalDefs.” Mem.at 9.
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V. Conclusion

For the foregoing reasons, Plaintiffs’ motion to remand the case to New York Supreme
Court is GRANTED and the Insurers’ motion to sever is DENIED. The Clerk of the Court is
respectfully directed to terminate the motions, Docs. 4, 18, and 20, and REMAND the case to the

Supreme Court of the State of New York, New York County.

IT IS SO ORDERED.

Dated:  July 24, 2015
New York, New York

=<

Edgardo Ramos, U.S.D.J.
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