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PAUL A. ENGELMAYER, District Judge:

By all parties’ accounts, Heather Bivens was an excellent employee and supervisor. In
June 2012, however, she was fired when her employer, the Institute for Community Living, Inc.
(“ICL”), needed to cut its budget. Bivens now brings this gender discrimination lawsuit under
Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e et seq. (“Title VII”’), and the New
York City Human Rights Law, N.Y. City Admin. Code §§ 8—101 et seq. (“NYCHRL”). Bivens
alleges that she was selected for termination based on her gender, and to spare the job of a male
co-worker who was less qualified and less experienced but favored by management because of
his gender. The defendants are ICL and Bivens’ former supervisor at ICL, Howard Goldberg,
who made the decision to fire her.

Defendants now move to dismiss Bivens’ Amended Complaint. For the reasons set forth

below, the Court denies the motion to dismiss.
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Background

A. Facts!

1. The Parties

Between 1994 and June 14, 20BRjens was employeih the “mental health/disability
services industry as a counselor, therapist, clinical supervisor, and in varioagenal
positions.” Dkt. 27 (“Am. Compl.”), 1 20. She helbacheldis and mastés degrees in
psychology.ld. 14 17#18. Before being hiré by ICLin 2004, Bivendad“worked as a
therapist, program supervisor, in emergency management, outpatient mentatliread,
residential programs, and with various populations including children, adolescents, auaitil
families. Bivens also had experience in state and local government positionssiachizsetts
and New York City.”Id. 124. Between April 2004 and June 14, 2012, Bivens worked in a
number of capacities at IChs detailedelow.

ICL is a New York not-for-profit corporatiaiat“provides recovery, treatment and
community living servicefor people with histories of homelessnes®ntal illness, intellectual
or developmental disabilities, chronic health conditions and/or substance aloli§4'8, 22.
ICL serves more than 8,000 ingtiuals each year, ariths more than 500 employedd. 1 10,
23. One of ICL'"departments is the Quality AssurancéngprovemenDepartment‘the
Department’or “QA”). Id. § 26. The Departmens responsibilities includeverseeingarious
mental heatt programsensuring compliance with regulatigmsvestigating internal complaints,
and overseeing internal auditSee idf{ 28-30. At all relevanttimes,Goldberg was a

Department executived. I 26, andBivens’ directsupervisor at ICLid. 1 14. The Department

! Thesefacts are drawfrom the Amended Complaint. Dkt. 27. For the purpose of resolving the
motion to dismiss, the Court assumes all ypéid facts to be true, drawiadj reasonable
inferences in favoof the plaintiff, Bivens.See Koch v. Christie’s Int'l PL&99 F.3d 141, 145

(2d Cir. 2012).



had about 1@mployeedotal, including Goldberg. The industry is predominantly femidle,
1 72 For thefirst severnyears that Bivens worked at IGknamely,2004—-2011—the
Department had no mebesidesGoldberg. Id. 11171, 89. In 2012, Goldberg hired a man,
Nickolas Garin.Id. § 61. The series of eventsvolving Goldberg’s hing of Garin, and his
decision to retain Garin while terminating Bivens, are reviewed in dstiaiv.

2. Bivens’ Employment at ICL : The first seven years (2004-11)

In 2004, Goldberg hired Bivens abifectorof Mental Health Services for Quality
Assurance and Improvement,” a position she held for four yéar§f21, 31. As a Director,
she “chaired the agency’s Mental Health Incident Review Committee; condutetethin
investigations of complaints; was responsible for hiand training new Quality Assurance
staff; and was ICL’s primary QA liaison to the New York State CommissidQuatlity of Care
& Advocacy for Persons with Disabilities [] and the N.Y.S. Office of MentaltH&ald.  30.
Bivens was alstasked withjnter alia, “develop[ing] the Department with Goldbergd. 1 26.

Bivens was successful in these rol@shroughinterviewing anchiring, she helped build
QA so that it hada full complement of staff.”ld. § 27. And during her fowear tenure as a
Director,“the number of mental health prografos which she provided audit oversight grew
from about eighty to over one hundred programs. These programs included day treatment,
supportive housing, shelters, case management, residential and outpatient treagnamisgr
Id. 1 28. She also “manag[ed] the internal QA audit process, enswpedpliance with state,
federal and agency regulation, and provid[ed] technical assist’ Id.  29. “Under Bivens’
directorshipfor the first time 100% oICL’s programs received annual internal auditsl”

1 43. The system that Bivens implemented “significantly increased commamscahd

monitoring between department and agehdg. In addition, Bivens “developed a process to



ensure the appropriate and timely remdrincidents, which . . . led to ICL avoiding citations.”
Id. Bivensalso chaired five differedCL committees Id. I 47. She was “the only ICL Director
charged with oversight of agency-wide functiondd. 45

Effective July 1, 2008, Bivens was promoted to Associate Vice President (“AVRig of
Department.ld. § 31 In that role, she “continued performing oversight and management of city,
state and fedat audits of ICL";Bivensalso“supervised the development and distribution of
department reports and supervised ICL’s incident management syatehisuperviged] the
Director of QA and Improvement for Intellectual and Developmentaldilisas Servics.” 1d.
11 3133. Further,Bivens oversaw three successful accreditation surveys (in 2004, 2007, and
2010), conducted bthe Commission on Accreditation of Rehabilitation Facilities International
(“CARF"). Id. 1 50.

In spring 2011, Bivens was promotedAssociate Senior Vice President (“ASVP”) of
the Departmentld. §34. In this position, Bivens “provided QA/QI oversight for all programs”
andsupervised the person who ragceeded hexrs AVP Id. § 35. A an ASVP, Bivens also
“served as Chief Inwstigator with responsibility for oversight of IGkide internal
investigations,” which included training and supervising the agency’s 14 iratessgld. 1 49.
Bivens successfully mentored a number of subordinasewell Id. 1 51. In addition,
Goldberg’s job duties required his absence from the office for about two weeksjaaegyr; in
Goldberg’s absence, Bivens supervised the Department, including tekpansibility for “all
compliance and QA/QI mattetsid. § 36, 52.

Bivens’ annual employee performance evaluations reflected her success at ICL. These
evaluationsvereconducted on a B-scalewith 5 being the highest. On this rating scale, a “3”

indicated that an employee’s performance consistently met expectationsnaddtthat her



performance met and often exceeded expectations, and a “5” indicated thertfbienance
“consistently exceeds standards and expectatiddsy 38. Employees were evaluated in about
12 different categoriedd. 1 £-41. Bivens’ evaluations weras follows thenumber in bolds
the average dferratingsin thel2 categories

April 2004—July 20043.8

July 2005—-June 2008.62

July 2006—June 2004.63

July 2007—June 2008.79

July 2008—June 2004:88

July 2009-June 201@.92

July 2010—June 2012:95
Id. §39.

Goldberg'swritten commentsibout Bivensaccordwith these positive-and consistently
improving—numericalperformance reviewswWhen Bivens was a Director, Goldbgrgised
her technological skills and capacity to legtnckly. Id. § 130. He alsowrote that‘Heather
exceeded expectations with her initiatargd took on a leadership role in preparing for CARF,”
period in which “all levels of staff sought her counsédtl” § 50. In a 2008—09 evaluation,
Goldbergprased Bivens’ supervision and mentorship, statfiftpather maintains a motivating
environment for her staff, empowering them to learn and develop new skillg["’33. In a
2010-11 evaluation, Goldbepgaised Bivensivork ethic and knowledgstaing: “Heather
does whatever is needed to complete assignments, including working past nbadalext
hours when necessary. . . . Heathemonstrates an excellent understandinte regulations
and agency policies governing corporate compliante.Y 121.

With respect tacompensation,uting her first seven years at IC2004-11), Bivens

received multiple cosbf-living increases antwo outright raises, eaaccurring when she was

promoted. Her starting salaag a Directowas $69,000her AVP salarywasabout $81,000;



and her ASVP salary was $97,00d. § 42. Beforeobtaining these promotions and raises,
Bivens had to lobby Goldbefgr “several years 1d. { 86.
3. Goldberg Seeks, and Eventually Hires, a Male Employee

In SeptembeR011,ICL Director Jo Cassretired creatinga vacancy Id.  54. Casso,
who is female, had been a Direcioithe Risk Management Section of bepartment.ld.
Shortly after Casso announced hetirement Bivens “expressed interest in takiog Casso’s
duties” during a meeting with Goldbertd.  56. Bivens noted her experience in this area and
her good relationships with Casso’s stdff. However,“Goldberg dismissed this notion out of
hand.” Id. In or about October 2011, during another meeting with GoldbBigens again
expressed her interest in taking over Casso’s job duties. This conversationateshorter
than the September 2011 conversation as Goldberg appeared irritated at hersugdesti
157.

In or about October 2011, Goldberg told Bivens and other Department membeas aha
conferencehe had met a man named Nickolas Garin, and “he was the whé.’58. “Goldberg
expressed his determination to Bivens and other staff to convince Nick Garin [] tdapply
[] Director podion. When Garin indicated that he was not interested in the job[,] Goldlasrg
visibly disturbed. Goldberg persisted u@rinapplied for the position.ld. { 59. “Over half
of the [] Director job was supervising” employedd. I 64. Another apect was supervising
auditing and, at times, “directbBuditing agency programBnancial systems, and a variety of
federal, state and city regulationdd. 1 123.

At the time he appliedsarin was six moths out of graduate school, haeb years of
work experienceandhad no supervisory experientes “only experience witlwudits was

performing mock audits.’ld. 111, 65—67.By contrastanother applicant&im McCain, a



woman—had 15 years of experience in the industry and had previously supervised about 70
people.ld. § 60. Garin was hired over McCaitd. { 62. His starting salary was $75,000.
1 100.

Garin was treated preferentially in a number of respects. Before é&amnnterviewed
with ICL, Goldberg had invited Garin to help revise the job description for the position Garin
had applied forGarinthereupon did sold. §68. Although Garin did not begin working at ICL
until February 2012, Goldberg invited himatiendthe December 2011 holiday partys]taff
expressed@oncerns regarding the excessive amount of time and attention Goldberg provided to
Garin.” Id. 61. Goldberg alsdoughtfor Garin to get preferential benefit# typically takes
about three months, after being hired, for an employee to begin receiving IGLihsatance
coverage, but Goldberg urged ICL “before Garin’s hire to cover his COBRA paynorittisis
ICL health coverage took effect”ar accommodation “reserved for a few select execujtivfes
any. Id. 178-79.

Once Gain started working at ICL, he contied to receive preferenti@meatment.For
instanceGoldberg sent Garin to Arizona for corporate compliance training, but refused
McCain'’s request for simildraining. 1d. { 84. Goldberglsoinvited Garin to attend meetings
“for executive and seniananagement,even though “Bivens was not invited to attend [such
meetings] until she had workedl ICL for five years and more than a year after her promotion”
from Director (Garin’s position) to AVPId. 190-91. Goldberg spent far more time
mentoring, and meeting with, Garin than with any of his female subordirdtes89. Further,
“[e]arly in Garin’s tenurg] Goldberg repeatedly informed [D]epartment staff that he wanted to

see Garin ‘move up’ in the [D]epartmentd. § 82. Several ICL empigees‘voiced concerns



regarding the substantial amount of tiGeldberg spent with Garin before and after his hire at
ICL.” Id. § 81.

Shortly after Garin’s hire, Goldbefgxpressed great relief to Aimee Gerst and Heather
Bivens . . . that, after aboutna years in QA/QI, ‘I finally have a guy in QA.’Id. {1 71 89.
Goldberg publicly praised Garin and his potentidl. 169, 74.

4. Bivens Fights for Female Subordinates, Criticizes Garin, and is Fired

Within weeks of Garin’s hiring, Bivens told Goldberg tk&rin wadn “over his head”
and “appeared to lack confidencdd. § 75. Goldbergcknowledged that Garin was “green”
and lacked relevant work experiendd. { 77. He askedivens to mentor Garin, which she did.
Id.

Goldberg’s female subomates did not receive the “red carpet” treatment Garin received
A number ofthesewomen—including Linda Nagel, Deborah Roberson, Daphne Dent, and
Pamela TindallO’Brien—"regularly” were subjected to Goldbergdemeaning comments”
abouttheirintelligence, weight, attire, aridr appearanceld. §111. Goldberg also told a co-
worker that “women have to make a choice between working and raising chiltblefj.112.
Bivensalsorepeatedlysought to persuade Goldberg to award many of tweseenraises ad
promotions, which Bivens contends were meritEdr instanceAimee Gerst was a Director in
the Departmentld. 1 104. DespiteGerst's“excellent performance and increased job duties as
Director, it took Bivens more than three years to convince @ofptopromote Gerst to
Associate VicePresident.”Id. §107. Similarly, “QA Specialists Diane Martin, Joanna Lewicki
and Daphne Ramirdrad all worked in QAor about five to seven years and all received strong
performance evaluations without a meriasgincrease . .. Goldberg turned down Bivens[’]

repeated requests to increase their respective salaries, which were all in ity tbafsand



dollar range.”Id. 1 108. Weeksbeforehertermination, Bivens again approached Goldberg
“seeking his approval for salary increases for Martin, Levaoki Ramirez Bivens informed
Goldberg that if he yet again declined these salary increases, that she ivgultebrequests
directly to HR.” Id. 1 109.

On June 14, 2012, Bivens was fired. Goldberg told herftira@conomic reasons, her
position had been eliminatedd. §115. Bivens was not offeredtransfer oa pay cut.ld.
1 140. “When Goldberg decided to terminate Bivens, she was the only employee intQA . . .
criticize Garin’sperformance, as well as Goldberg’s plan for Garin’s rapid advancement in ICL.
Id. 11116-17. By firing Bivens, Goldberg6t rid of thehighest titled Department employee
advocating fair compensation/promotion for female staff, includergéif.” 1d. 19118.

As to the economic reasons Goldberg alludetiGoldberg allegedly was directed to
cut” about $100,000 from his budged. I 147. At thdime of her termination, Bivens’ salary
was $97,0001d. T 42 “Bivens’ terminationcaused Goldberg to delegate some of her duties to
Department employe&simee Gerst and GgAmadiMitchell. 1d.  146. As a result of Gerst
and AmadiMitchell’'s increased job dutiefheir “respective salaries were increased in the
aggregate nearly$15,000. Id. HadICL and GoldbergerminatedGarin instead of Biven$CL
“would have saved . . . close to $100,009cuting Garin’s $75,000salaryandhis fringe
benefits, and by not having to ptne nearly$15,000 in salary increaspaidto AmadiMitchell
and Gerst.ld. 1 147.

B. Procedural History

On October 3, 2012, Bivens filed a Charge of Discrimination with the Equal Employment
Opportunity Commission (“EEOC”) against ICId. { 15. On August 15, 2014, the EEOC

issued a Notice of Right to Sue Letter to Bivel.| 16.



On September 5, 2014, Bivens initiated this case by filing her original Compikint 2.
On October 21, 2014, defendants answered. Dkt. 10. On December 23, 2014, defendants moved
to dismiss. Dkt. 16. On January 15, 2015, Bivided anAmended Complaint, which today is
the operative complaint. Dkt. 27.

On February 17, 2015, defendants moved again to dismiss, Dkt. 38, and submitted a
memorandum of law in support, Dkt. 39 (“Def. Br.”). Defendants there argue thateded
Complaint “does not allege facts from which gerbased discrimination may be plausibly
inferred.” Def. Br. 6.0n March 5, 2015, Bivens submitted a brief in opposition. Dkt. 44 (“PlI.
Br.”). On March 12, 2015, defendants submitted a reply brief in further support of theanmoti
Dkt. 45 (“Def. Reply Br.”). On April 10, 2015, the Court held argument,statéd that it
intended to deny defendants’ motion to disnweish a written decisior-this Opinion—to
follow. SeeDkt. 48.

Il. Applicable Legal Standards

A. Motion to Dismiss

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBefl Atl. Corp. v. Twomb/\550 U.S.
544, 570 (2007). A claim has “facipllausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liab&erfastonduct
alleged.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009). A complaint is properly dismissed where,
as a matter of law, “the allegations in a complaint, however true, could s®tralaim of
entitlement to relief.”Twombly 550 U.S. at 558.

In considering a motion to dismiss, a district court “must accept as true aplesded

factual allegationgn the complaint, and ‘dve{] all inferences in the plaintiff's favor.”Allaire

10



Corp. v. Okumus433 F.3d 248, 249-50 (2d Cir. 2006¢e also Famous Horse Inc. v. 5th Ave.
Photo Inc, 624 F.3d 106, 108 (2d Cir. 2010). However, “the tenet that a wmsttaccept as
true all of the allegations contained in a complaint is inapplicable to legal consltisigbal,
556 U.S. at 678. “Threadbare recitals of the elements of a cause of action, supporteel by m
conclusory statements, do not sufficéd. “[R]ather, the complaint’éactualallegations must
be enough to raise a right to relief above the speculative i@/ eg&nough to make the claim
plausible.” Arista Records, LLC v. Dog 804 F.3d 110, 120 (2d Cir. 2010) (citifigrombly
550 U.S. at 555, 570) (internal quotation marks omitted) (empha&issia Recordp

B. Discrimination Law

1. Title VII

Title VII makes it unlawful for an employer “to discriminate against any individual .
because of such individual’s race, color, religion, sex, or national origin.” 42 U.S.C. § 2000e—
2(a)(1)? A prima faciecase of employment discrimination under Title VIl requires proof that:
“(1) plaintiff is a member of a protected class; (2) plaintiff was qualifiedi®ohher position;
(3) plaintiff was subjected to an adverse employment action; and (4) the aduptegreent
action took place under circumstances giving a rise to an inference of distiimibased on
plaintiff’s membership in the protected claskl*Din v. N.Y.C. Admin. for Children’s Serys.
No. 12 Civ. 1133 (PAE), 2012 WL 3839344, at *4 (S.D.N.Y. Sept. 5, 2012) (Himgynski v.
Jetblue Airways Corp596 F.3d 93, 110 (2d Cir. 2010))The sine qua normf a gendebased

discriminatory action claim under Title VIl is that ‘the discrimination mudbdzause aoex.”

2 Individuals are not subject to liability under Title ViieePattersam v. Gunty of Oneida375
F.3d 206, 221 (2d Cir. 2004Rozenfelds. Dep’t of Design & Const. of City of N,'875 F. Supp.
2d 189, 201 (S.D.N.Y. 2012). Accordingly, Bivens cannot—and has not sougbéefon.
Compl. 11 155, 157-state Title VII claims gainst the individual defendant, Goldberg. Bivens
does, however, pursue claims against Goldberg under the NYCH&ud. | 159.

11



Patane v. Clark508 F.3d 106, 112 (2d Cir. 2007) (emphasis in original) (quattgpvitz v.
N.Y.C. Transit Auth252 F.3d 179, 189 (2d Cir. 2001)).

However, to survive a motion to dismiss, “pl#iis alleging employment discrimination
need not plead prima faciecase.” Munoz-Nagel v. Guess, In®&No. 12 Civ. 1312 (ER), 2013
WL 1809772, at *4 (S.D.N.Y. Apr. 30, 2013)Nevertheless, the elements of firena facie
case “provide an outline of whis necessary to render a plaintiff’s . . . claims for relief
plausible.” Kassman v. KPMG LLP25 F. Supp. 2d 453, 461 (S.D.N.Y. 2013) (internal
guotation marks and alterations omitteshBealso Swierkiewicz v. Sorema N,A34 U.S. 506,
508, 515 (2002). Thus, courts “consider these elements in determining whether there is
sufficient factual matter in the complaint which, if true, gives Defendant adtae of
Plaintiff's claim and the grounds on which it restsWilson v. N.Y.C. Dep’t of CofrNo. 11
Civ. 9157 (PAE), 2013 WL 922824, at *4 (S.D.N.Y. Mar. 8, 20i&}pnsideration denied
2013 WL 1430768 (S.D.N.Y. Apr. 9, 2013) (quotidgrphy v. Suffolk Cnty. Cmty. CoINo. 10
Civ. 0251 (LDW) (AKT), 2011 WL 5976082, at *5 (E.D.N.Y. Nov. 29, 20)1 A claim is
properly dismissed where the plaintiff “fail[s] to plead any facts thaldveneate an inference
that any adverse action taken by . . . [any] defendant was based upon [a pobiacetbristic
of the plaintiff.” Patane 508 F.3d at 12 (citation omitted) (first two alterations in original).

2. The NYCHRL

Section 8107(1)(a) of the NYCHRL makes it “an unlawful discriminatory practice . . .
[flor an employer or an employee agent thereof, because of the . . . gender . . . of any person,
to refuse to hire or employ or to bar or to discharge from employment such person or to
discriminate against such person in compensation or in terms, conditions or iviege

employment.”N.Y.C. Admin. Code 8§ 807(1)(a).“To establish a gender discrimation claim

12



under the NYCHRL, the plaintiff need only demonstrate ‘by a preponderance oidbace
that she has been treated less well than other employees because of her gdriasik’V.
Credit Agricole Cheuvreux N. Am., In@15 F.3d 102, 110 (2d Cir. 2013) (quotkvjliams v.
N.Y.C. Hous. Auth872 N.Y.S.2d 27, 39 (1st Dep’t 2009ke alsdNelson v. HSBC Bank USA
929 N.Y.S.2d 259, 264 (2d Dep’t 2011) (adopting the same standard of liabilitig) is a lower
standard than the federal standa®ee, e.gMihalik, 715 F.3cat 109-10. Thus, if a court
dismisses a federal claibutexercises supplemental jurisdictioner the local claimit “must
analyze NYCHRL claims separately and independently from any federal ancggtataims,
construing th&NYCHRL's provisions ‘broadly in favor of discrimination plaintiffs, to the extent
that such a construction is reasonably possibliel. at 109 (quotingAlbunio v. City of New
York 922 N.Y.S.2d 244, 246 (201X )hternal citations omitted).

Here, the Court wilundertake the federal analysis first. If Bivens’ allegations state a
claim under federal law, no further analysis is requirdtky will alsonecessarily state a claim
underthe NYCHRL SeeMihalik, 715 F.3cdat 109 (“[I]nterpretations of state and federal civil
rights statutes can serve ofdg a floor below which the City’s Human Rights law cannot
fall.’”) (quoting Loeffler v. Staten Island Univ. Hosp82 F.3d 268, 278 (2d Cir. 2009))
Williams, 872 N.Y.S.2d 833 n.9 (“The New York City Human Rights Law was intended to be
more protective than the state and federal counterpaitgation omitted)

II. Discussion

The first three aspects of the fedgraima faciecase are not in disputeBivens is a
member of a protected class, she was qualified for her position, and she suffateersa a
employment action (her termination). The fourémeent is, however, disputed: whethiee

Amended Complaint satisfactorialleges thaher firing “took place under circumstances giving

13



a rise to an inference ofatirimination based on plaintif’'membership in the protected class.”
Henry v. NYC Health & Hosp. Cord8 F. Supp. 3d 396, 404 (S.D.N.Y. 2014) (quothdpin,
2012 WL 3839344, at *4). Defendants contend that Bivens does not allege facts from which
gendefbased discrimination may be plausibly inferred. The Court holds otherwise.
As the Second Circuit has explaindd,t is wellsettled that an inference of
discriminatory intent may be derived from a variety of circumstancesidimg, but not limited
to: . . .'the emploer’s criticism of the plaintifi§ performance in [sexuallgegrading terms; or
its invidious commets about others in the employee’s protected group; or the more favorable
treatment of employees not in the protected group; or the sequence of eventgttetuk
plaintiff' s discharge”’ Leibowitz v. Cornell Uniy.584 F.3d 487, 502 (2d Cir. 2009) (quoting
Chambers v. TRM Copy Ctrs. Carg3 F.3d 29, 37 (2d Cir. 1994) aaiding Carlton v. Mystic
Transp., Ing.202 F.3d 129, 135 (2d Cir. 200@ronin v. Aetna Life Ins. Co46 F.3d 196, 204
(2d Cir.1995);Maresco v. Evans Chemetics, Div. of W.R. Grace & @ F.2d 106, 113 (2d
Cir. 1992)). With respect tan employer'somments, the Circuit hasatedthat“[t]he relevance
of discriminationrelated remarks does not depend on their offensiveness, but rather on their
tendency to show that the decision-maker was motivated by assumptaititides relating to
the protected class.Tomassi v. Insignia Fin. Grp., In&78 F.3d 111, 116 (2d Cir. 2007),
abrogated on other grounds by Gross v. FBL Fin. Servs,,, 367 U.S. 167 (2009).
Applying these principles, anade@eptingBivens’ well-pleaded allegations as trees the

Court must at this stage, gendiersed discriminain may be plausibly inferredSeveral facts,
when viewed in combination, support this conclusion:

1. Goldberg’s alleged exuberance upon hiring a mépon hiring Garin, Goldberg

exclaimed, “I finally have a guy in QA’Am. Compl. T 71.

14



2. Goldberg’s allegedt preferentialtreatment of Garin as compared to womésoldberg
permitted Garin to attend trainings in Arizona even though Goldberg denied the same
permission to women, such as Kim McCald. 183-84. Goldbergnmmediately
invited Garin to attend exasive executive level meetingsan opportunity that Goldberg
had denied to women until they had several years of experiéhc§90-91.
Notwithstanding his inexperiem, Garin’s starting salary wagyher tharthose of
womenin the Departmentld. 1100, 101, 106 And Goldberg spent significantly more
time mentoring Garin thaany female staffnember Id. { 89. Goldbergvenlet Garin
write the pb description for his position before Garin hiaigtrviewed Id.  68.

3. Goldberg's commentsGoldberg openly praised Garin and his potential (despite Garin’s
lack of experience and underwhelming initial performance), whereas Goldbéreghp
and openly criticizedertainwomen'’s intelligence, appearance, weight, and attde.
1169, 74, 111. Goldberg also told aworker that “women have to make a choice
between working and raising childrenld. § 112.

4. Goldberg’s alleged general practice of blocking or delaying women’s promotions and
raises Despite giving strong reviews to Bivens and others, ssiéiinaee Gerst,
Goldbergblocked or significantly delayed their ability obtain merited raises and
promotions.Id. 1 86, 107-09.

5. Garin’s allegedack of qualifications The position for which Garin was hired included
(1) supervising others, which Garin had never done{2ncbnductingor overseeing
governmental and internal audigth which Garinalso hadho experiencesave for
mock audits.ld. 1 65-66. Garin was hired over a woman, McCain, withyearsof

supervisoryexperience.ld. 1 60.
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6. Goldberg’s alleged departure from ICL'sd$t hired, first fired”practice As alleged by
Bivens, he “lag hired” employeat ICL wastypically the firstto befired when
necessarybut that practice was not followed in loase.ld. § 137. Instead recently
hired, unproven male, Gariwas retained, whereashighly qualified, experienced, and
successfulemale Bivens,wasfired.

7. Bivens vs. Garin Bivens—as defendants concedeadfirst-rate qualifications,
experience, and an “excellent” recoid. 11 39, 121see alsdef. Br. 1 (calling Bivens
“an excellent employeeiho “consistently” had “excellent performance reviewsBy
contrastGarin wasnexperiencedallegedly underqualifiecand in “over his head.Am.
Compl.§ 75

8. The alleged suspicious timimd Bivens’ termination Bivens had been lobbying
Goldberg for raises for her female subordinates, and—just weeks before her
termination—she had threatened to take her complaints directly to Human Resources, if
Goldberg again declined to award these women ralde§y 108-09 In addition,
Bivens was the sole member of the Department to criticize Gatine ifew months that
she and Garin overlapped; Bivens told Goldlibeg Garin wasn “over his head” and
lacked confidencen his interactionsld. § 75. Bivens thuemerged athe sole obstacle

to Goldberg’s stated desire to see Garin quickly “move up” in thaf@epnt. Id. 1 82.

Under these circumstances, the Caeornfortably concludethat in combination, thee
allegedgenderbasedcomments, disparities in treatment, and suspicious tiplengsiblypermit
the conclusion that Goldberg’s decision to fire Bivens whil@imeng Garinwas gendebased
Seeleibowitz 584 F.3d at 50Zhambers43 F.3d at 37. The Amended Complaintact,

paintsa multifaceted portrait of favoritistmy Goldberg based on gender. Ahd facts pled
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readilypermit the conclusiothat Goldergviewed hissolemale employeén the group Garin,
as untouchablbecausef his gender By contrast, Goldberg viewed Hesxcellent” female
employee—the sole critic of Garin, and the person who fought for women’s promotions and
salaries—as expendabl

Defendants make four arguments awhy the Amended Complaint should nevertheless
be held deficient First, theyargue Bivens has pled a non-discriminatory reason for her own
termination. Bivens’ pleadings, efendantsiote, supporthat Bivens’ “positionwas eliminated
as part of an agenayide reductiorn-force,” and a reduction in force “mége a legitimate,
non-discriminatory reason for terminatidnDef. Br.7. But this argumenis unpersuasive,
because whiléa reductionin-force or restructuring that results in an elimination of jobs often is
a legitimate reason for dismissing an empl¢yee . such a reduction is not always the whole
story.” Tarshis v. Riese Org211 F.3d 30, 37 (2d Cir. 200@krogated on other grounds by
Swierkiewicz534 U.Sat510-12. Here,Bivens’ allegation ishtat, when Goldberg needed to
parepersonnel costéie usedjenderas a basis for deciding which employeeliminate See
Am. Compl. 11 136, 148, 14%/here, as heresuch an allegation is supped by welpled
factual assertions, a valid claim has been statgdithstanding that the initiampetus for the
terminationwas budgetarySee, e.gWoroski v. Nashua Corp31 F.3d 105, 109 (2d Cir. 1994)
(noting that areductionin-force must be “conducted on an unledsbasis”)abrogated on other
grounds byReees v. Sanderson Plumbing Prods., &80 U.S. 13 (2000Burger v. Litton
Indus., Inc, No. 91 Civ. 0918 (WK) (AJP), 1996 WL 421449, at *14 (S.D.N.Y. Apr. 25, 1996),
report and recommendation adopté#db. 91 Civ. 0918 (WK), 1996 WL 609421 (S.D.N.Y. Oct.
22, 1996) (denying defendant’s motion for summary judgment because “a mattual fa

dispute exgts as to whether [plaintiff's] layoff was the result of a general finaresiaiction in
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force or whether, despite the reduction in force, she was terminated for diatoiy reasors.
In other wordsa reductionin-force that is implemented ingerderdiscriminatory fashion is
unlawful. Burger, 1996 WL 421449, at *14Bivens has so pled here.

Second, defendanésgue Bivens’ claim of gender bias is implausilatelight of the
“sameactor inference,to wit, the fact thatGoldberg, “who had a history of giving plaintiff
excellent performanaeviews and recommended her for raises and promotgtisee same
person who recommended that plaintiff's position lmiekted.” Def. Br. 8. “The premise
underlying[the sameactor]inference is that if the person who fires an emgois the same
person that hiredhel], one cannot logically impute to that person an invidious intent to
discriminate against the employee. Such an inference is strong wheredletapsed between
the events of hiring and firing is briefCarlton, 202 F.3d at 132. Howevehe sameactor
inference is just thatan inference-andnot ahardandfast rule. The force of that inference
will vary depending omhe facts See, e.gid. at132, 138*[T]he inference is less comgiel
when a significant period of time elapses between the hiring and firingT] he enthusiasm
with which the actor hired the employee years before may have waned witsfage of time
because the relationship between an employer and an employee, characterizgudnaleci
obligations and duties, is, like them, subject to” changégtions omitted)

It is well-settled that a change of material circumstancegastar that justifies
according lessveight to the samactor inference SeeFeingold v. New York366 F.3d 138, 155
(2d Cir. 2004) (“Feingold’s complaints of discrimination could be found to have altered the
circumstances of his employment: Viewing the evidence in the light most favarahke
plaintiff, after complaining about discrimination Feingold &®e not merely a white Jew but a

white Jew who (allegedly unlike Schulgasser) would not toleratecardisatory office

18



culture.”). Bivens has pled sucltlaange of circumstances herspecifically, Garirs entry into
the picture at ICLn late 2011/early 2012, monthfer Bivens’final promotion The Amended
Complaint pleads th&arin’shire asthe first male employee in Goldberg’s group maiéyi
changed theandscape, openirte door for the first time to preferential treatment by Goldberg
of a male employee over females, including Biveass pled Goldber¢s actions in connection
with the recruitmenthiring, and treatmerdf Garinall reflectedfavoritismtowardsthis single
maleemployeeand dter Bivens emerged as a critic of Garin’s, she was fif@d these facts,
the sameactorinference, based on Goldberg’s earlier support of Bivems|atively weak.

Third, defendants discount “ftg stray remarKsattributed to Goldberg agémote in
time and unrelated to gendeDef. Reply Br. 1see dsoid. at 4. Although defendants are at
liberty to so argue to a trier of fact, on a motion to dismiss, the statements attrtbGieldberg
in the Amended Complaint must be viewed in the light most favorable to Bivens and are not so
easily diminished The Amended Complaint alleges tlabldbergwas overtlyexuberahabout
havinghireda male—“I finally have a guy in QA" Am. Compl.| 71 Thisfacially gender
relatedcomment igelevant context for viewing Goldberg’s later treatment of Garin, on the one
hand, and Bivens (and other female employees), on the other. Defendants facliferant
gendefrelated commenby Goldberg, in whiclne allegedly told “a cevorker that ‘women have
to make a choice between working and raising children.” Def. Br. 15 (citing Am. Compl
1 119. But even if this comment were assigned little significaGadberg’sstatementhat he
was thrilled to havdinally hired “a guy is probative. It supports Bivens’ claim th&oldberg’s
favorable treatment @gbarin over the fermas under his supervision, includingimately

retaining him over Biens reflected gender bias.
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Finally, defendantarguethat Goldberg’s differential treatment of Garin \dsvis female
employees does not bespegnder discriminatiobecauseéhese wome werenot “similarly
situated” toGarinin, for example, experience and compensatBut as the Second Circuit has
recognized, whether two employees sirailarly situatedftencannot be resolved at the
pleading stage:

To establish an inference of digaination, a plaintiff must allegéhat “she was

similarly situated in all material respects to the individuals with whom she seeks

to compare herself.[Graham v. Long Island R.R230 F.3d 34, 3@d Cir.

2000)] (internal quotation marks omitted). Whall constitute “all material

respects” will vary from case to case, of courdée have said that the judgment

rests on “whether the plaintiff and those [she] maintains were similarly situate

were subject to the same workplace standartts.at 40. The plaintiff's and

comparators circumstances must bear a “reasonably close resemblance,” but need
not be “identical.” Id. Ordinarily, “[w]hether two employees are similarly

situated . . presents a question of fact,” rather than a legal question to be resolved

on a motion to dismissld. at 39.

Brown v. Daikin Aminc., 756 F.3d 219, 230 (2d Cir. 2014).

Here, defendants argue, Garin @&idensheld different positions and hadfférent levels
of experience.But, on the facts pled, those distinctions dormemtessarilyindermine the
inference of discrimination. On the contrary, one basiBifeens claim of gender
discrimination §, in part, that she was so plaibigtterqualified than Garin that Goldberg’s
curious decision to expel her andaia Garin suggestan ulterior motive—gender biasPut
differently, as pled, Bivens and Garin wésamilarly situated’as to the key criteria at issue at
the time of her termination: They were in the same group of 10 employees, of whomr@oldbe
for budgetary reasons, needed to terminate one so as to permit him to save apglyoxima
$100,000.Seed.; seealsoMcGuinness v. Lincoln Halk63 F.3d 49, 53-55 (2d Cir. 2001)

(“[W]here a plaintiff seeks to establish the minipr@ina faciecase by makingeference to the

disparate treatment of other employees, those employees must haveanssufétiently
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similar to plaintiff’s to support at least a minimal inference that the difference of treatment may
be attributable to discrimination.”).

For these reasons, the Court holds that Bivens’ Amended Complaint has stated a valid
claim of federal gender discrimination. It remains, of course, to be seen whether discovery
validates, strengthens, or weakens this claim. And because Bivens’ federal claim survives, it
follows that her city law claim for gender discrimination, which is subject to a less demanding
standard, survives as well. See Mihalik, 715 F.3d at 109-10; Williams, 872 N.Y.S.2d at 33 n.9.

CONCLUSION

For the foregoing reasons, the Court denies defendants’ motion to dismiss the Amended

Complaint. The Clerk of Court is respectfully directed to terminate the motions pending at

docket numbers 34 and 38.

SO ORDERED.

PAUL A. ENGELMAYER
United States District Judge

Dated: April 17,2015
New York, New York
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