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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
MARIE T. MAGUIRE, as Executrix for the Estate of
THOMAS K. MAGUIRE, and MARIE T. :
MAGUIRE, Individually : 14 Civ. 7578 (PAE)
Plaintiff, : OPINION & ORDER
-v-
A.C. & S.,INC,, et al.,
: USDC SDNY
Defendants. : DOCUMENT
: ELECTRONICALLY FILED
X DOC #:
DATE FILED:\\ [ 2.1/ &

PAUL A. ENGELMAYER, District Judge:

Plaintiff Marie T. Maguire (“Maguire™), individually and as executrix for the estate of
Thomas K. Maguire, brought this personal-injury action in New York state court for injuries
arising out of Thomas Maguire’s alleged exposure to asbestos. Of the many defendants, one,
Crane Co. (“Crane”), removed the case to this Court, under 28 U.S.C. § 1442(a)(1). Maguire
now moves to remand the case to New York State Supreme Court, arguing that Crane’s removal
was untimely and that the Court lacks subject matter jurisdiction. For the following reasons, the
remand motion is denied. However, the Court grants Maguire leave (1) to amend the complaint
so as to unambiguously be free of any federal claims or defenses, and thereafter (2) to move for
remand, on the grounds that the Court should not exercise supplemental jurisdiction over this

matter.
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Background?

In 1998, Maguire and her husband, Thomas Madfiieg, this action in New York State
Supreme Court, in Manhattan. Dkt. 10, Ex. 1. In April 2@8& Maguirediled theFAC,
adding Crane, among mangrporate entitiesas a defendant. Dkt. 10, Ex. Bhe FACalleges
that Thomas Maguirsustained personal injuas a result oéxposure to asbestos, including as
contained in products or insulatiomnufactured byarious defendants, including Crarid.

On March 5, 2008, Thomas Maguire was diagnosed with lung cancer, @jutibh4, 2008,
Thomas Maguire died. Dkt. 10, Ex. 5. In February 2009S#h€ was filed, substituting
Maguire, as executrigf Thomas Maguire’s estatyr him. Dkt. 10, Ex. 3.

On February 26, 2008Jaguirefiled a document entitleBlaintiff’s Initial Fact Sheet
(“IFS™) in the official file within the New York Countglerk’s Office. Dkt. 10, Ex. 4 The IFS
indicated thaThomas Maguire had served in thaitdd StatedNavy, including serving aboard
the USS Hmet and USS Kitty Hawk from 1962 through 1968. This document was not,
however, served upon Crane.

On August 19, 2014laguireserved responses tertain defegseinterrogatories.Dkt.

10, Ex. 5 Thesenterrogatoryresponses assehiatThomas Maguire was exposed to asbestos

! Thesefactsare drawn from the First Amended Complaint, DkER, 1(“FAC”), and Second
Amended Complaint, Dkt. 2, Ex.(ISAC”). In resolving this motion, the Court treats all fact
allegedin the FAC and SAC as tru&ee Federal Ins. Co. Vycolnt'l Ltd., 422 F. Supp. 2d
357, 391 (S.D.N.Y. 2006) (“When considering a motion to remand, the district court accepts as
true all relevant allegations contained in the complaint and construes all factigiaiegin
favor ofthe plaintiff.” (citations omitted)).The Court also considered documents attached to
Maguire’smemorandum of law in support of her remand motion, Dkt. RO Br.”) and the
declarations attackeo Crane’s notice of removal, Dkt. ee Arseneault v. CongoleuRo. 01
Civ. 10657 (LMM), 2002 WL 472256, at *6 (S.D.N.Y. Mar. 26, 2002onsideration denied
2002 WL 531006 (S.D.N.Y. Apr. 8, 2002) (“The Second Circuit . . . has said that, on
jurisdictional issuesfederal courts may look outside [the] pleadings to other evidence in the
record;” and therefore the court will consider “material outside of the pleadisgisinitted on a
motion to remand(citation omitted).



while he served as a metal smith in the Navy from 1958 to 1961, and later while wawldang
steamfitter aboard the USS Hornet and USS Kitty Hawk from 1962 through k263.

On September 18, 2014, Crane filed a notice of removal to this Court, on the grounds that
Crane was entitled to assert a fedeattractor defenseDkt. 2. On October 7, 201Klaguire
moved to remand pursuant to 28 U.S.C. § 1443&(gLing thatthe removal had been untimely
and that this Court lacked subject matter jurisdictidkt. 10(“PI. Br.”). On October 21, 2014,
Cranefiled its opposition tadhe motion to remand. Dkt. 22 (“Def. Br.”). On October 24, 2014,
Maguiresubmitted a reply. Dkt. 27 Rep. Br.”).
. Applicable Legal Standards

“[A]ny civil action brought in a State court of which the district courts of theddinit
States have original jurisdiction, may be removed by the defendant or the désetmléhe
district court of the United States for the district and division embracing tbe plaere such
action is pending.” 28 U.S.C. § 1441(a). On a motion to remand, “the defendant bears the
burden of demonstrating the propriety of remova&dl. Pub. Employees’ Ret. Sys. v.
Worldcom, InG.368 F.3d 86, 100 (2d Cir. 2004) (citation omitted).
IIl.  Discussion

Maguirearguesfirst, that Crane’s notice of removal wastimely under 28 U.S.C.
8 1446(b)(3), and second, that, because she is prepared now to abaokdimstlasedupon
Thomas Maguire’s exposure to asbestos duringdnisl service, this Court lacks subject matter
jurisdiction The Court address#@seseargument in turn.

A. Timeliness

Under 28 U.S.C. § 1446(b)(3),

If the case stated by the initial pleading is not removable, a notice of removal may
be filed within 30 days after receipt by the defendant, through service or



otherwise, of a copy of an amended pleading, motion, order or otherfrzaper

which it may first be ascertained that the case is one which is or has become

removable.

It is undisputed that n#hier the FAC nor the SAC allegi¢ghat Thomas Maguire was exposed to
asbestos while serving in the Navy orillworking on a Navy vessel. These pleadings thus did
not put Crane on notice that the case was removable. By contrast, Maguiredgaiteyr
responses, served on August 19, 2014, clearly supplied such notice, by stating that Thomas
Maguire had beeaxposed t@sbestosvhile serving as a metal smith in the Navy between 1958
and1961, and later while working as a steamfitter aboard the USS Hornet and W83akik
betweerl962and1963. Dkt. 10, Ex. 4. Crane’s notice of removal in turn was filed within 30
days of service of these interrogatory responses, as required by 8 1446(b)(3).

Maguire, however, argues that the notice of remand was untimely because &fane h
prior notice of the caset@movability based on a fedem@ntractor defense. &fuirenotes that,
on February 26, 2009, Maguire filed €S in the official file within the New York County
Clerk’s Office and that this document revealed Maguire’s naval service. Rep. Br. 1. On this
basis MaguirearguesCranehad “constructive, if not actual knowledge and notice of the official
file’'s contents.” Id.

As a matter of law, howevehé filing of the IFS did not trigger the 30-day deadline for
removal set by 8446(b). As the Second Circuit has squarely held, “based on the history and
text of section 1446(b), and the historic function of service of process as the tffygat for
responsive action by a defendant, the commencement of the removal period could only be
triggered by formal service of process, regardlésehether the statutory phraser ‘otherwise’
hints at some other proper means of receipt of the initial pleadivbitaker v. Am. Telecasting,

Inc., 261 F.3d 196, 202 (2d Cir. 2001). A defendant need not “look beyond the initial pleading



for facts giving ise to removability.”Moltner v. Starbucks Coffee C624 F.3d 34, 37 (2d Cir.
2010). Here, he IFS was not served upon Crane, @nahehad “no independent duty to
investigate whether a case is removabl@éutrone v. Mortgage Elec. Registration Sysc,, 749
F.3d 137, 143 (2d Cir. 2014As the Supreme Couhias held, “receigiof the relevant
pleadings] unattended by any formal service” would not suffice to trigger the 3@mayal
period. SeeMurphy Bros. v. Michetti Pipe Stringing, In&26 U.S. 344, 348 (1999).

Hauck v. Advance Auto Paiitsnot to the contrary. No. 12 Civ. 8943AC), 2013 WL
1087220 (S.D.N.Y. Mar. 12, 2013). Hauck the 30-day removal period began running after
the Initial Fact Sheet waserved Id. Here, howeverthe IFS was merely filed within the New
York County Clerk’s Office.There is no claim that Crane was ever served with the IFS.
Crane’s notice of removal was, thus, timely.

B. Subject Matter Jurisdiction

The SAC’s allegationsundisputedly supplied the Cowvith subject matter jurisdiction.
“It is long settled law that a cause of action arises under federal law osytiadn plaintiff's
well-pleaded complatrraises issues of federal lawCity of Chicago v. Int’l College of
Surgeons522 U.S. 156, 163 (1997).

But the federal officer removal statute provides areption to the welpleaded
complaint rule.“Under the federal officer removal statute, suits against federal offiGyrdm
removed despite the nonfederal cast of the complaint; the fefleasiion element is met if the
defense depends on feddead.” Jefferson County, Ala. v. Ack&?27 U.S. 423, 431 (1999).
Specifically, this statutprovides that “[tlhe United States or any agency thereof or any officer
(or any person acting undgrat officer) of the United States or of any agency thefeag&d in

an official or individual capacity faor relating toany act under color of such office” may



removea casdo federal court. 28 U.S.C. § 1442(a)(1). If the defendant moving for removal is
not a federal officer or agency, the defendant rfilljlsshow that it is a “person” as that term is
used in 81442(a)(1); (2pffer a colorable federal defense; andd8jablish that it was ‘acting’
under a federal officer, “which subsumes the existence of a ‘causal conneetigeéh the
charged conduct and asserted official authdritp.re MethylTertiary Butyl Ether { MBTE’)
Prods. Liab. Litig, 488 F.3d 112, 124 (2d Cir. 2007}.idfurther wellsettled that a colorable
federalgovernmenicontractor defenssupplies a basis for removal in personal injury cases
based on alleged exposure to asbesge e.g, Cuomo v. Crane CpNo. 13 Civ. 45102014
WL 5859099 (2d Cir. Nov. 13, 2014Trosby v. A.O. Smith Water Prods. (do. 14 Civ. 348
(AJN), 2014 WL 4059815 (S.D.N.Y. Aug. 15, 2Q14evy v. A.OSmith Water Prods. CoNo.
12 Civ. 5152 (SAS), 2012 WL 2878140 (S.D.N.Y. July 13, 2012).

Here,Maguire’sSAC, as amplified by her recent responses to interrogatories, made such
a defense available. The SAC broadly claims that ehtite 101defendarg it names was
responsible for Thomas Maguire’s asbestos exposure. It does not delimit, igmipergperiod
of time during which the allegedly actionable exposure occurred. The clainstaGaane thus
is fairly read to covethe period of Thomas Maguire’s naval service (1958 through 1963). And
Crane, for its part, has proffered evidence, in the form of sworn declarations, ¢éne¢d as a
Navy contactor during that period, and provided products that utilized asbestos during that
period pursuant to specificatis governing federal contractorSeeDkt. 2, Affidavit of Anthony
D. Pantaleoni, at 11 4:-Bkt. 2, Affidavit of SamuelA. Forman, at 1 21-23, 26-&ke also
Curry v. Am Standard InG.No. 08 Civ. 10228 (GBD), 2009 WL 308029 (S.D.N.Y. Feb. 6,
2009) Miranda v.ABEX Corp, No. 08 Civ. 5509 (SAS), 2008 WL 4778886 (S.D.N.Y. Oct. 31,

2008);Nesbiet v. Gerklec.Co, 399 F. Supp. 2d 205 (S.D.N.Y. 2005).



Maguire argueshowever, lhat remand is merited because gheow prepared to abandon
any claims that could give rise &dfederalcontractor defense. SpecificagliMaguire’s brief
states that sheow “expressly disclaim[s] and abandon[s] all claims premised upon [Thomas
Maguire’s] exposure to asbestos while he served in the United States Navi98rithrough
1963, including his service aboard the USS Hornet and USS Kitty Hawk.” PI. Br. 5-6. This,
Maguire argues, means that the Court no longer has subject matter jurisdraitmjgamust
remand the case based2$U.S.C. § 144(¢), which provides:

A motion to remand the case the basis of any defect other than lack of subject

matter jurisdiction must be made within 30 days after the filing of the notice of

removal undesection1446(a). If at any time before final judgment it jpgars
that the district court lacks subject matter jurisdiction, the case shall be remanded

For two reasons, Maguire’s analysis is wrong. First, the determinatidhevisebject
matter jurisdiction exis is properly made on the faaed at the timef the Complaint.A
plaintiff's later attempts to narrow the scope of her claims, so as to eliminatal feldems or
defenses, do narrase the Court’'subject matter jurisdictionHazel Bishop, Inc. \Rerfemme,
Inc., 314 F.2d 399, 403 (2d Cir. 1963tate of New York v. Rip Morris Inc., No. 97 Civ. 794
(LMM), 1998 WL 2574, at *1 (S.D.N.Y. Jan. 5, 1998)he laterelimination of federal claims
and defenses, so as to leave standing only lstatelaims, nay bear on whether the Court
chooses to exercise supplemental jurisdicts@eCarnegie-Mellon Univ. v. Cohjl484 U.S.
343, 349-50 (1988pPhilip Morris, 1998 WL 2574, at *1hut it does not eliminate federal
jurisdiction.

Second, the operative pleading in this case is the SAC, and it bringsranggly claims
against Crane that do not exclude the time of Thomas Maguire’s naval servicereldagui
informal atempt to narrow the scope of her allegations innh@morandm of law is no

substitute for an amended complamthat effect, a$[i]t is well settled that a party may not



amend its pleadings in its briefing paper®bche Diagnostics GmbH v. Enzo Biochem, Inc.
992 F. Supp. 2d 213, 219 (S.D.N.Y. 2013)ealsoAvillan v. Donahoe483 F. App’x 637, 639
(2d Cir. 2012) Wright v. Ernst & Young LLPL52 F.3d 169, 178 (2d Cir. 1998).

Accordingly, the Court denies Maguire’s motion to remand. The Court retains subject
matter jurisdiction, and, pending the filing of an amended complaint, the SAC atailesy
continue to make a federebntractor defense available.

The Court will, however, permit Maguire to file an amended complaint limited te state
law claims that are not subject to a colorable fedavatractor defense. Although the Court
would continue to have subject matter jurisdiction upon the filing of such an amended complaint,
the issuef whether to exercise supplemental jurisdiction over the remastang law claims
would then squarely be presented.

Under 28 U.S.C. 8§ 1367(ajistrict courts have “supplemental jurisdiction over all other
claims that are so related to claims in the action within such original jurisdiction théothe
part of the same case or controversyarnlticle Il of the United States ConstitutionBut
“[w]hen the single federddw claim in the action [is] eliminated at an early stage of the
litigation, the District Court [has] a powerful reason to choose not to continue tasexerc
jurisdiction.” Carnegie-Mellon484 U.Sat351. In cases involving abandonment of fedkral-
claims following removal, “a district counas discretion to remand or rioRhilip Morris, 1998
WL 2574, at *1, and is tweigh“the values of judicial economy, convenience, fairness, and
comity,” and consider whether the party seeking remand had engaged in forum nianipula
CarnegieMellon, 484 U.S. at 350.

Closely on point in this respectisawley v. General Elédc. Co, No. 06 Civ. 15395

(CM), 2007 WL 656857at*2 (S.D.N.Y. Mar.1, 2007). In Frawley, plaintiffs, following



removal, abandoned thalaims of asbestosxposurdo the extenthey werebased on the
plaintiff's naval service.ld. Weighing the factors identified @arnegieMellon, the district
court heldthat “[flactors of judicial economy and convenience cleariljtate in favor of
remanding this case to the New York State Supreme Court,” citing that coorilisufiy with
asbestos cases, including the relevant issues of federaldaat *4; seealso id.at *3 (‘[A]
properly removed casmnbe remanded to théade court after the complaint is amended to
remove the allegans that made removal propercit{ng CarnegieMellon) (emphasis in
original)). Should plaintiffs filean amended complaint that eliminates all federal law claims and
thereafter move for remand on the grounds that the Court should not exercise supplemental
jurisdiction over the remaining claims, and should such a motion be opposed, the Court would
expect ounsel to give close attention to the analysisrawley. See alsd/alencia v. Lee316
F.3d 299 (2d Cir. 2004) (holding thie district court abused its discretion in continuing to
exercise supplemental jurisdiction over stai® claims aftefederalclaims had been
dismissed)Spehar v. FuchdNo. 02 Civ. 9352CM), 2003 WL 23353308, at *7-8 (S.D.N.Y.
June 18, 2003).
CONCLUSION

For the foregoing reasons, Maguire’s motion to remand this case to New Ytk Sta
Supreme Court is denied. The Clerk of Courespectfully directed to terminate all pending
motions in this case.

Maguire is granted leave to file, within 10 days, an amended comhlatrgxcludes any
claims that give rise to a fedef@ntractor defenseSeeFed. R. Civ. P. 15(a)(2)Following the

filing of an answer or other responsive pleadihg, Court will theeafterentertain a motion to



decline to exercise supplemental jurisdiction and to remand the case to the New York State

Supreme Court.

SO ORDERED.

fisd N Engtliome?

PAUL A. ENGELMAYER
United States District Judge
Dated: November 21, 2014
New York, New York
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