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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GENERAL MOTORS LLC IGNITION SWITCH LITIGATION

This Document Relates To

August v. General Motors LLC, 16V-8544 (JMF); 14-MD-2543 (JMF)
Hancock v. General Motors LLC, 18v-1019 (JMF);

New v. General Motors LLC, 18V-0060 (JMF); MEMORANDUM OPINION
Hamilton v. General Motors LLC, 16V-2046 (JMF); AND ORDER

Webb v. General Motors LLC, 16V-5525 (JMF);
Adesanya v. General Motors LLC, 1840925 (JMF);
Bledsoe v. General Motors LLC, 12V-7631 (JMF);
Machado v. General Motors LLC, 18v-2984 (JMF)

JESSE M. FURMAN, United States District Judge:

This multi-district litigation, general familiarity with which is presumed, relates to highly
publicized defects in certain General Motors branded vehicles and associated vehicle recalls.
This Memorandum Opinion and Order pertains to motions filed by Plaintiffs bringing personal
injury or wrongful death claims in eight member cagegust v. General Motors LLC, 16V-
8544; Hancock v. General Motors LLC, ©8/1019; New v. General Motors LLC, X8V-

0060; Hamilton v. General Motors LLC, 1&6vY-2046 Webb v. General Motors LLC, 16V-
5525 Adesanya v. General Motors LLC, 18¢-0925; Bledsoe v. General Motors LLC, CAA-
7631; and Machado v. General Motors LLC,8-2984.

The Court will address each motion in turn.

1. Augustv. General MotorsLLC, 16-CV-8544

On January 30, 2018, the Court dismissed with prejudice the claims of Flora August,
C.K. (by Etoyea August), and A.A. (by Etoyea Augustthree of the four Plaintiffs in August

v. General Motor&LC — for failure to comply with their discovery obligations despite repeated
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warnings. SeeDocket No. 4980seeDocket No. 4887-1. OnMarch 28, 2019 —almost
fourteen months late— those Plaintiffs and the one remaining Plaintiff in the case, the
Succession of Edwards August, Jr. (“E. August”), filed a motion for leave to amend their
Complaint. SeeDocket No. 6612.

Upon review of the parties’ motion papeseeDocket Nos. 6612, 6666, the Court denies
the AugustPlaintiffs’ motion? As to Flora August, C.K., and A.A., the motion is without merit
because judgment has been entered and Plaintiffs have not succeeded in haiilogridet
vacated.See, e.gRuotolo v. City oN.Y, 514 F.3d 184, 191 (2d Cir. 2008) (“A party seeking to
file an amended complaint postjudgment must first have the judgment vacattdheide
pursuant to Fed. R. Civ. P. 59(e) or 60(b)s§ealso, e.g.Smith v. Hogan794 F.3d 249, 256
(2d Cir. 2015) (“Because [plaintiff] did not succeed in having the judgment vacatedshetv
entitled to replead at this stage of the caseAid tothe extent that Plaintiffs’ motion can be
construed to also seek an order, pursuant to Rules 59 or 60 of the Federal Rules of Civil
Procedure or S.D.N.Y. Local Civil Rule 6.3, vacatovgamendinghe judgmentthe motions
without merit, substantially for the reasons state@bperal Motors LLC (New GM) in its

opposition to Plaintiffs’ motionSeeDocket No. 6666at 56.

1 Unless otherwise noted, docket references are-td4£543.

2 Although theCourt’'s rulesrequirea partyto submit any requestor an extension or
adjournment at leaspity-eight hoursin advanceof a deadline (abseweirergency)a 11:57

p.m.on April 18, 2019, theleadline foranyreply, the AugustPlaintiffs moved fora twenty-one
day extension dheir deadlineto file areply. Seel6-Cv-8544, DocketNo. 96. The August
Plaintiffs did notfile the motion on thé1DL dodketas requiredy MDL OrderNo. 1,see
DocketNo. 19, at 3, andid notrenewthereques{let alone fileareply by theiproposed
deadline). In light of thoseconsiderationsthe motion iDENIED as untmely. Seelndividual
Rules andPractices inCivil Cases irCivil Cased] 1.E



As toE. August, the motion is denied on futility grounds because the proposed amended
complaint fails to state plausibleclaimfor relief. See, e.gMcCarthy v. Dun & Bradstreet
Corp., 482 F.3d 184, 200 (2d Cir. 2007A(district court has idcretion to deny leavi¢o
amend]for good reason, including futility; Parker v. Columbia Pictures Indyu204 F.3d 326,
339 (2d Cir. 2000) (“Where the amended portion ofdhraplaint would fail to state a cause of
action. . . the district court mayeahy the party’s request to amend.Tjo state a plausible claim,
Plaintiff must provide “factual content that allows the court to drawehsanable inference that
the defendant is liable for the misconduct allegeda-standard that requires “more than a sheer
possibility that a defendant has acted unlawfullkShcroft v. Igbalp56 U.S. 662, 678 (2009).
E. August’s threadbar@nd conclusorgassertions— that his vehicle’s air bags failed to deploy
“fully or properly” and that hiseatbelt pretensioners and “other vehicle safety systems” failed to
engageseeDocket No 6612-2 1118-27, 37 —fail to meet that standard, as he doesspetify
the actual defective componeamtnature of the defect thallegedly caused his vehicle (or any
part thereof) to not function properlee, e.gRodman v. Stryker Sales Cqgrpo. 14€V-1102
(JMF), 2014 WL 5002095, at *2 (S.D.N.Y. Oct. 7, 2014) (dismissing defect and waredautiye
claims becausthe plaintiff’'s complaintfailed to“identify any actual defect in the [product]”)
Am. Guarantee & Liab. Ins. Co. v. Cirrus Design Coipo. 09CV-8357 (BSJ) (HBP), 2010
WL 5480775, at *2 (S.D.N.Y. Dec. 30, 201@)jsmissing defect claims because plentiff
failed to “specify the actual defective component or the nature of the defect”)

Accordingly, theAugustPlaintiffs’ motion for leave to amend their complaint is
DENIED. Per the Court’s order of April 8, 2019, counsel shall promptly confer and, wethin
days of the date of this Memorandum Opinion and Order, submit a joint letter proposing next

steps folE. August’scase, including whethéo remand his claimsSeeDocket No. 6649.



2. Hancock v. General MotorsLLC, 18-CV-1019, and New v. General Motors LLC,
18-CV-0060

On February 19, 2019, the Court entered an order dismissing the cldasntiffs in,
among othecasesHancock v. General MotoldsLC andNew v. General Motors LL@ithout
prejudicefor failure to submit a substantially complete PlaintiftF&heet (“PFS”) in
accordance with MDL Order No. 25 (Docket No. 423geDocket No. 6486. On March 18,
2019, theHancockPlaintiffs filed a purported Notice of Plaintiff Fact Sheet-Q\8-1019,

Docket No. 56.Asserting that the filing was “not a PFS, let alone a substantially complete PFS,
New GM moved on April 4, 2019, to dismiss the claims offaacockPlaintiffs with prejudice.
Docket No. 6644, at 2 n.1. In the same motion, New GM moved to dismiss with prejudice the
claims of Plaintiff Allen New.See id. After receiving an extension to respond to New GM’s
motion,seel8-CV-1019, Docket No. 64, thdancockPlaintiffs filed another purported PFS on
May 30, 2019seel8-CV-1019, Docket No. 66Mr. New dd not file any opposition to New

GM'’s motion. New GM maintains that thdancockPlaintiffs’ new FFS is still deficient,

primarily because it was not completed under oath or signed by Plaintiffs themstees

Docket No. 6862at 45.

New GM’s motion to dismiss Mr. New's claims is GRANTED as unopposed. Further,
upon review of the parties’ motion papesseDocket Nos. 6862, 6935, the Court agrees with
New GM that theHancockPlaintiffs’ latest FFS is deficient because it is rgned and sworn
by Plainiffs themselves.SeeOrder No. 25, { 11 (providing that “[a] completed [] PFS. . .
requires that each Plaintiff sign a Declaration under penalty of pégndythat PFSsshall be
considered to be interrogatory answers and responses to requests for production under the
Federal Rules of Civil Procedure, and will be governed by the standards appboahiteen

discovery under the Federal Rules of Civil ProceduisEe alsdHernandez v. NJK Contractors,



Inc., No. 09€CV-4812 (RER), 2015 WL 1966355, at *36 (E.D.N.Y. May 1, 2015) (“Rule 33 of
the Federal Rules of Civil Procedure requires interrogatories to be addwethe party to

whom they are directed and signed[tiye] same.”);Morin v. Nationwide Fed. Credit Unign

229 F.R.D. 364, 36fD. Conn. 2005) (stating that “an answer is deficient” under Rule 33 when
“it is not made under oath and is not signed by the person makifgNi&ertheless, exercising
its discretion, the Court grants thancockPlaintiffs one final opportunity to cure that
deficiency — and any others i the PFS' Within three weeks of the date of this

Memorandum Opinion and Order, tHancockPlaintiffs shallsubmit toNew GM, in

accordance witiMDL Order No. 25a substantially complete PFS, signed and svigrthe
Plaintiffs themselvesr their lawtilly designated representativeSeeFed. R. Civ. P. 17(c).

Failure to do so may result in dismissal with prejudice.

3 Counsel for thélancockPlaintiffs notes thaMegan Hancockuffers from medical
conditions that make her incapable of understanding and signing the PFS and thatsPlaihtiff
L.H., C.N. and R.N. are minorsSeel8-CV-1019, Docket No. 66, at 8ge alsdocket No.

6935, 11 5, 7. It does not follow, however, that counsel may sign the BESse.gLewis v.
Ascension Parish Sch. BdNo. 08-193-C-M2, 2009 WL 10681439, at *3 (M.D. La. March 5,
2009) (compelling the resubmissiondi$covery responsesgned bycounsel rather thathe
plaintiff, who was suing individually and on behalf of minosge also, e.gLamberth v. Clark
Cnty. Sch. Dist 2015 WL 4076506, at *6 (D. Nev. July 1, 2015) (“The answers to
interrogatories may also be signed on [a minor party’s] behalf by one or both of his paremts.”)
Fed. R. Civ. P. 17(c)But seeHall v. Hague 34 F.R.D. 449, 450 (D. Md. 1964) (stating that the
plaintiff minor’'s answers to interrogatories “may be (a) signed and sworn to by the next friend,
or (b)signed by the attorney for the plaintifEmphasis dded)).

4 In a footnote, New GM asserts that “many of the PFS answers submitted are
substantively deficierit providing two examples. Docket No. 686245 n.3. Withinone
week of the date of this Memorandum Opinion and Order, New GM shall providesebto the
HancockPlaintiffs a comprehensive list of the alleged deficiencies in their PFS.

5 Counsel to thélancockPlaintiffs represents that he has had various health problems and
that any “[d]elays have been caused by counsel and not by the Plaintiffs.” Docket No. 6935,

1 10. The Court is sympathetic, but counsel’s health problems do not justify Pldeatiife to
comply with their obligations!f counsel anticipates that his health isswék cause further

delay, he isirged to arrange for théancockPlaintiffs to obtain new or additional counsel.



In light of the foregoing, New GM'’s motion to dismiss the claims ofHhacock
Plaintiffs with prejudice is DENIED (without prejudice to renewal shouldHhecockPlaintiffs
fail to cure the deficiencies with their PE8hd theHancockPlaintiffs’ request for attorney’s
fees,seeDocket No. 6935, 14, is DENIED as meritless-urther, New GM’s motion to dismiss
the claims of Plaintiff Allen New with prejudice is GRANTED as unopposed.

3. Hamilton v. General Motors LLC, 16-CV-2046

OnMay 10, 2017the Court summarily denied a request by Plaintifidamilton v.
General Motors LLQo order a settlement conference with Magistrate Judge James L. Cott or,
alternatively, for remand to the Western District of Oklahoma for “diggome the non-ignition
switch issues” with the vehicle at issue “and for trial.-Q¥8-2046, Docket No. 47 td; seel6-
CV-2046, Docket No. 51. On May 21, 2019mere than two years later Plaintiffs filed a
“second” motion seekingimilar, if not identicalrelief. 16CV-2046, Docket No. 122. Whether
the Hamilton Plaintiffs’ motion is construed as a motifmr reconsideration of the Court’s earlier
denial or @ anew motion, it is without merit, substantially for the reasons stated by NewiGM i
its opposition to the motionSeeDocket No. 6824. Indeed, as New GM notes, the “only
material change between 2017,” when the Court denielddh@lton Plaintiffs’ first request,
“and the present is plaintiffs’ inclusion in Wave Three [discoverid.’at 5;seeOrder No. 160
(Docket No. 6511). If anything, however, “that is reason to reaffirm the Court’s earlier
ruling, not revisit it.” SeeDocket No. 6824, at 5.

Accordingly, theHamiltonPlaintiffs’ motion is DENIED.

4. Webb v. General MotorsLLC, 16-CV-5525

Next, Plaintiff Megan Webb moves, pursuant to Rule 6({bdf the Federal Rules of
Civil Procedure, for relief from the dismissal of her claims for failure to comply vath

discovery obligationsSeeDocket N0.6049 see alsdocket No. 4980. Rule 60(b) states that,



“[o] n motionandjustterms, the court may relieve a party. from a final judgment . for ...
mistake, inadvertence, surprise, or excusable negleed.R. Civ. P. 60(b)(1). “[Ekcusable
neglect enbracesnadvertence, carelessness, and mistaie paay be found where a pagy’
failure to comply with filing deadlines is attributable to negligenddélvin v. Miller, No. 3:09-
CV-1612 (RNC), 2016 WL 1255548, at *2 (D. Conn. Mar. 29, 2016) (internal quotation marks
omitted);see Pioneemv. Servs. Co. v. Brunswick Assot.td. P’ship 507 U.S. 380, 395 (1993)
“[F] ailure to follow the clear dictates of a court fube order, however,Will generally not
constitute such excusable negleci&eCanfield v. Van Atta Buick/GMC Truck, Iné27 F.3d
248, 250 (2d Cir. 1997). A court’sléterminatioiof whether tle Rule 60(b)(1¥tandard is met
“is at bottom an equitable one, taking account of all relevant circumstances surgotiedi
partys omission.” Pioneerlnv. Servs, 507 U.Sat 395. Those circumstances inclutierejudice
to the pdversary; the length of the delagnd itspotential impact on judicial proceedings, the
reason for the delay, including whether it was within the reasonable contnel miolvant, and
whether the movant acted in good faithd’; see also Weinstock v. Cleary, Gottlieb, Steen &
Hamilton, 16 F.3d 501, 503 (2d Cir. 1994).

Whether Webb meets the high standard for relief under Rule 60(b)(1) turns on whether
her counsel's admitted negligence in failing to timely comply with her obligatisalimit a
PFS or to respond to New GM’s motions to dismiss on that faaldies as'excusable.” The
guestion is a close one, but — given the totality of the uriquamstancepresented by her
case— the Court concludes that Webb should be granted relief. That conclusion is supported by
the fact that(1) counsel timely provided most of the required information to New GM in
connection wh the case of Stephen Zehner,@8-1982, who was in the same “subject vehicle”
and accidenteeDocket No. 6049, T;Zomparel5-CV-1982, Docket No. 1, § 3%ith 16-CV-

5525, Docket No. 4, T 292) counsekepresents thdte provided much of the required



information to New GM for settlement purposes, pursuant to MDL Order Nos&éBpcket
No. 6049, 1 3(3) counsel was assured by New GM (in one instance, even after New GM had
moved to dismiss) thét did not “need any additional settlement documentatisegDocket
Nos. 6049-12, 6049-13, and reasonably took that to mean that Webb was in compliance with her
obligations; (4) counsel represents that he did not receive actual notice @Mawnotions to
dismissdue, in part, to staff turnover in his offieeDocket No. 6049, at 8:95) upon learning
about the dismissal, counsel promptly sought relief pursuant to Rule 60(b) and subnfi&d a P
in accordance with MDL Order No. 28eeid. at 910; and (6) counsel for New GtMiemselves
included Webb on a list of live cases as late as July 24, 86&Bpcket No. 5867 Moreover,
reinstating Webb’s case will not substantially prejudice New GM since Wave Tiboewety is
still ongoing. Taken together, these fastgpportrelief from the dismissal under Rule 60(b)(1).
See, e.gNorman v. United State877 F. Supp. 2d 96, 98-99 (D.D.C. 2005) (finding excusable
neglect where counsel failed to attendtatus conference due to a lackamfiliarity with the
court’s electronic filing systemaff'd, 467 F.3d 773 (D.C. Cir. 2008)nion Pac. R.R. Co. v.
Progress Rail Servs. Cor256 F.3d 781, 782-83 (8th Cir. 2001) (reversing an order denying
vacaturof a default judgment where the defendant’s faulty record-keepinged its defaylbut
the defendant promptly moved to correct it #melshortterm delaydid not prejudice plaintiff).
Accordingly, Webb’s motion is GRANTED. Her later motion to expedite a ruling on the
motion to vacateseel6-CV-5525, Docket No. 111s thus DENIED as moot. Counsel shall
promptly confer and, withiben days of the date of this Memorandum Opinion and Order,
submit a joint letter proposing next steps for her case, including whether and how poratsor

her case into Wave Three andetlier or how the Court could facilitate settlement.



4, Adesanya v. General Motors LLC, 16-CV-0925; Bledsoe v. General Motors
LLC, 14-CV-7631; and Machado v. General Motors LLC, 18-CV-2984

Last but not leastjew GM moves to dismiss witlut prejudice the claims of Jonathan
Howard one of thePlaintiffs in Adesanya v. General Motors LLT6-CV-925; Sharon Bledsoe,
one of the Plaintiffs imBledsoe v. General Motors LL.C4-CV-7631; and Charlotte Machado,
the Plaintiff inMachado v. General Motors LL,a8-CV-2984°% SeeDocket No. 6875see also
Docket No. 6927. Mr. Howard, Ms. Blesdoe, &nsl Machadaeeach failed tdile any
opposition to GM’s motion. Accordinglyhe motion to dismiss their claimsthout prejudice is
GRANTED as unopposed.

* * * *

For the foregoing reasons, tAegustPlaintiffs’ motiors for leave to amenitheir
complaint and their motion for an extension of time to file a replyp&MIED; New GM’s
motion to dismiss the claims of thancockPlaintiffs with prejudice is DENIEQwithout
prejudice) New GM’s motion to dismiss the claims of Plaintiff Allen Newth prejudice is
GRANTED as unopposed; théamilton Plaintiffs’ motionfor remand and other relies
DENIED; Plaintiff Megan Webb’s motion to vacate is GRANTEIDd her motion to expedite
ruling on the motion to vacate is DENIE3 mootandNew GM’smotion to dismiss the claims
of Plaintiffs Jonathan Howard, Sharon Beldsoe, and Charlotte Machado without grégudic
GRANTED as unopposed.

The Clerk of Court is directed to termindtéMD-2543, Docket Nos. 6049, 6644; 16-
CV-8544, Docket Nos. 93, 96; 18v-1019, Docket No. 57; 18V-0060, Docket No. 59; 16-

CV-2046, Docket No. 122and 16€V-5525, Docket Nos. 97, 111. The Clerk of Court is also

6 New GM alsomovedto dismiss tle claims ofDesarayClem, the Plaintiff in
Clemv. GeneralMotorsLLC, 18-CV-8713. The Counvill address that pbon of New GMs
motion in a separate order toissued today



directed to terminate Plaintiff Allen New as a party and, because he is thewaiyning

plaintiff in 18-CV-0060, to close that member case.

SO ORDERED.
Date: July 23, 2019 a@/@b\_—/
New York, New York

ESSE‘M«‘FfURMAN
ted States District Judge
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