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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DIEGO FRANCO, on behalf of himself and others
similarly situated, et al.,

Plaintiff s, 14-CV-07729(SN)

_against- OPINION & ORDER

JUBILEE FIRST AVENUE CORP., et al.,

Defendans.

SARAH NETBURN, United States Magistrate Judge:

Plaintiffs area group of service employeefo worked for the defendardas Jubilee
restauranbn the Upper East Side of Manhattan between September 2008 and July 2014. Jubilee
restaurant was first located on58treet (“Jubilee on ¥%). When that location closed, a second
Jubilee restaurant opened on First Avenue afdSB@&et (“Jubilee on First’Plaintiffs allege
that defendants’ compensation practiecedate the Fair Labor StandaslAct,29 U.S.C. § 201,
et seg. (“FLSA”), andthe New York Labor Law 8§ 65& seg. (“NYLL"). Theplaintiffs move for
partial summary judgment. The motion is granted in part and denied in part.

PROCEDURAL BACKGROUND

On September 24, 2014, the plaintiff, Diego Franco, broughtttisctive actioragainst
Jubilee First Avenue Corporation FAC”) andllda Araujoalleging claims for(1) failure to
paystatutory minimum wagen violation of theFLSA andtheNYLL ; (2) unlawful deduction
from gratuities, in violation of NYLL; (3) failure to provide propestice of payment at the tip
credit rate in violation of NYLL; (4 unlawful pay deductions, in violation of NYLL; and)(5

failure to pay a “spread of hours” premium, in violation of NYLL. The plaifitét a first
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amended complaint on December 12, 2014, joining Mustapha Babaci, Juame2.ahd Derli
Juliana Pabon as plaintiffs. Additionalte plaintiff added a claim alleging failure to pay
overtime wags, in violation ofthe FLSA and NYLL, and retractedis claim for unlawful pay
deductions under NYLLnN asecondamended complairited on May 15, 2015the plaintiffs
joinedEric Macaire as a defendant.

The Court grantethe plaintifis’ unopposed motion for conditional class certification on
June 9, 2015. Subsequently, plaintiffs Y@an8ebbag and Zakon Nouhou jeththis action.

This motion followed.

FACTUAL BACKGROUND

The following facts are undisputed except where otherwise indichibiee on 5%, a
restaurant specializing in French cuisiwasoperated by a corporation called Jubilee, lftom
June 1994 until May 2012. Defendant Eric Macaire owned 100% of Jubilee, Inc. from the
restauraris opening until approximately 2002, when he transferred 40% of his stake to Pascal
Petiteau. (SMF {1 37, 38; Macaire Dep. 12:5-16.) Around 2009, Macaire reacquired 100%
ownership of Joilee Inc. (SMF § 39; MacarDep. 12:19-20.)

Throughout its 18 years of operation, Macaire had ultimate control dédubnc. (SMF
1 41; Macaire Dep. 19:2-9; 48:11-15.), which included the authority to hire, fire and discipline
employees at Jubilee on'S4SMF 1 4446; Macaire Dep. 19:13-15; 26:2—2R9r example,
in 2012, he fired a bartender named Sebastian Gasse. (SMF | 47). Miscatketermined
employeesrates of pay and signettheir paychecks. (SMF %4, 55; Macaire Dep. 49:20-50;19
102:12-15.From 2009 until the restaurant closed in 2012, he was solely responsible for hiring
management employees at Jubilee dh $8MF { 44; Macaire Dep. 20:19-23.) As owner of the

restaurant, hastructedmanagersegarding their supervisory duties. (SMF § 48; Macaire Dep.



26:2-28:4.) Macaire supervised employees’ conditions of employment anana&tanth wait
staff employeeqSMF {1 58, 59; Counter-SMF 1 58, 59.)

The parties dispute whether Defendiaé Araujo worked as the general manager or the
floor manager at Jubilee on84The plaintiffs contend that Macaire promoted Araujo to General
Manager in 2009. (SMF  50; Macaire Dep. 21:10-25.)ekeplmanager, Araujo allegedly
exercised authorityotoversegayroll (SMF 196), supervis¢he waitstaff, (SMF §§ 72100),
interview prospective employedSMF 1 73-80), and hire, promote and fire front of house
employeegSMF {981, 88-91, 99). In contrashd defendants assert tatiujo worked onlyas
the floor manager at Jubilee &¥" and had no authority to hire, fire or promote employees.
(CounterSMF 950, 70-73, 88, 146; Araujo Dep. 10:991They further contend that Araujo
handled the payroll subject to Macaire’s oversight and supervision, (C@mteft57), and that
whenemployees informed her of any issues with their paychecks, Argugpotedthose
problems to Macaire. (Count&MF g 98.)

In late 2011, Macaire, Araujo and Luc Hotellectivelyformed JFAC (SMF 1 6;

Araujo Dep. 7:20-8:14.) In May 2012, Jubilee off #bsedand Jubilee on First opend@&MF
11 6, 7, 9.) Before the opening of Jubilee on Fivistcaire sent an emanh behalf of JFAC to
customes announcing that Jubilee on'Sd&as moving t@ new location(SMF { 11.) Jubilee on
First offers substantially the same menu as the onefthdtbeen offered at Jubilee or"54SMF
1 13; Macaire Dep. 43:5-15.) Some of the employees who previvasiemployed at Jubilee
on 54" continued to worlat Jubilee on First, (SMF § 16; Counter-SMF { 16), includialgjlee
on 54"s chef, who became the sodsef atJubilee on First. (SMF § 17; Count®MF 1 17.)

The phone number from Jubilee ori"3as also transferred flubilee on First. (SMF { 20.



Araujo holds a one-third ownership stake in JFAC, (SMF { 111)warks as the
general managext Jubilee on First. (SMF  27; Araujo Dep. 134-As general manager, she
has the authority to hire, fire or discipline employees. (SMF { 26.) She alsuiseper
employees’ conditions of employment. (Counter-SMF { 58.) Employees who wish todalge
off or change their schedules sttirst receive her permissio(6MF  95; Counter-SMF { 95.)

Macaire alsdhas aonethird ownership staken JFAC. (SMF { 40.BeforeJubilee on
Firstopened, he was in charge of the restaurant’s renovations. (SMF %é&iy&Dep. 63:37.)
Together with Araujo and Holie, Macaire has control and authority of JFAC. (BA2H)The
defendants dispute the plaintiffs’ assertion that Macaire supervises e@glognditions of
employment afubilee on First. (Counter-SMF § 58). Both parties agree, however, that Macaire
has the authority to set policies with respect to record keeping. (SMF { 61; CdJRt§rel.)

The parties agree that at both restaurants, employees were always paig-fooa s
shift, regardless of how many hours they worked. (SMF {{ 21-22; C&itef] 2122.)
Plaintiffs contend that employees were not compensated ydrans worked above six per
shift. (SMF {1 2322.) Defendants assert that “employees were paid for their exact number of
hours if they worked for more than six hours during a shift.” (CoupkF 1 2122.)

At both Jubilee on 3%and Jubilee on First, tipped employees were paid pursuant to a tip
credit. (SMF 1 2829.)Macaire and Araujo were aware of the statutory minimum vaage
overtime wage requiremen{§MF Y 64, 115; Araujo Dep. 59:9-13; Macaire Dep. 58:7-11),
however, rither ever sought any legal adviegarding compensation practices. (SMF 9 31,
66, 113; Araujo Dep. 59:19-60:9; Macaire Dep. 60:25-61:23). Instead, they relied on advice

from a payroll company{SMF 1 68, 114; Counter-SMF { 67; Araujo Dep. 59:19-60:9).



At both Jubilee on B%and Jubilee on Firsall wait stafftips were pooled together and
divided among tipped employees. (SMF § 117.) This system, known as a “tip pool,” included
servers, busboys, runners and bartenders. (SMF § 122.) Araujo participatedarptuoat
Jubilee on 5%. (Araujo Dep. 23:18-20.) The plaintiffs allege that the defendants required all
tipped employees to participate in the tip pool. (SMF § 119; Franco Decl. | 7; Baghcy 5.)
They assert that when the plaintiffs began working at Jubilee iy vere never asked
whether they wanted to participate in the tip pool mexkerwere given an opportunity to
approve which other individuagsarticipatel. (SMF § 120.)

The defendantgontend that the tip pool was created voluntarily by the tipped employees.
(CounterSMF 1 119, 147-49 They deny that employees were required to participate in the tip
pool, or that they were never given an opportunity to opt-out. (Co@ne&ry 119, 120.) The
defendants also contend that all Jubilee dhesployees were aware of Araujo’s participation
in the tip pool. (CounteEMF  151.)

LEGAL DISCUSSION

Theplaintiffs move for summary judgment on the following grounds: (1) the individual
liability of defendants Macaire and Ajja as employers under th& $A and NYLL; (2)
defendant JFAC'’s liability as a successor entity for wagthour violations at Jubilee on 84
(3) defendants’ liability for NYLL violations at Jubilee on'5#r requiring tipped employees to
share tips with Araujo; (4) defendantsilility at both restauranter tip-credit damages for
failure to provide notice as required by NYL(5) defendants’ liability at both restaurants for
failure to pay “spread of hours” wages under NY [f&); defendants’ liability at both restaurants
for violations of NYLL § 195; and (7) plaintiffs’ entitlement to liquidated damages under bot

the FLSA and NYLL for violations at both restaurants.



In their opposition bef, defendants challenglee plaintiffs’ entittement to summary
judgment only on thissues & (1) defendants’ liability for NYLL violations at Jubilee on'54
for requiring tipped employees to share tips with AraujpJJEAC’s liability as a successor
entity under NYLL; and (Bplaintiffs’ entitlement to liquidated damages.
l. Summary Judgment Standard of Review

The ourt “shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.

Civ. P. 56(a)seeCelotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The moving party must

show that “under the governing law, there can be but one reasonable conclusion as to the

verdict.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). “[T]he trial court’s task at

the summary judgment motion stage of the litigation is carefully limited to discernirtgevhe
there are any genuine issues of material fact to be tried, not decidingtthduty] in short, is

confined at this point to issue-finding; it does not extend to issue-resdluy@ato v. Prudential

Residential Servs., LP, 22 F.3d 1219, 1224 (2d Cir. 1994).

The moving party “bears the initial responsibility of informing the distioeirt of the
basis for its motion” and identifying the matter that “it believes demonstréite[spsence of a
genuine issue of material fact.” Celotew7 U.S. at 323. The substantive law governing the case
will identify those facts that are material and “[o]nly disputes over faatstight affect the
outcome of the suit under the governing law will properly preclude the entry ofaaymm
judgment.” Anderson, 477 U.S. at 248. “Even where facts are disputed, in order to defeat
summary judgment, the nonmoving party must offer enough evidence to enable ablegaona

to return a verdict in its feor.” Byrnie v. Town of Cromwell, Bd. of Educ., 243 F.3d 93, 101 (2d

Cir. 2001).



In determining whether summary judgment is appropriate, the Court must rdkolve a
ambiguities and draw all reasonable inferences in the light most favorablentntineoving

party.SeeScott v. Harris, 550 U.S. 372, 378 (2007); Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986). “Rg district court may not rely solely on the statement of
undisputed facts contained in the moving party’s [L&iiall] Rule 56.1 statement. It must be

satisfied that the citation to evidence in teeard supports the assertion.” Vt. Teddy Bear Co. v.

1-800 Beargram Co., 373 F.3d 241, 244 (2d Cir. 2004) (citing Giannullo v. City of New York,

322 F.3d 139, 143 n.5 (2d Cir. 20083ummary judgment is improper if there is any evidence in
the record fromany source from which a reasonable inference could be drawn in favor of the

non-moving partySeeChambers v. TRM Copy Ctrs. Corp., 43 F.3d 29, 37 (2d Cir. 1994). To

create a disputed fact sufficient to deny summary judgment, the non-moving pattgrauce
evidence in the record and “may not rely simply on conclusory statements or antioostéhat

the affidavits supporting the motion are not credible . Ying Jing Gan v. City of New York

996 F.2d 522, 532 (2d Cir. 1993). “[R]ather his response, by affidavits or otherwise as provided
in the Rule, must set forth specific facts demonstrating that there is a gesuméoistrial.”

Wright v. Goord, 554 F.3d 255, 266 (2d Cir. 20d8)grnal citaion and quotatiosn omitted)

Because summaryjudgment is a drastic device . th4{ cuts off a partys right to
present his case to a jury. the moving party bears a heavy burden of demonstrating the

absence of any material issues of fablationwide Lifelns. Co. v. Bankers Leasing Ass'Inc.,

182 F.3d 157, 160 (2d Cir. 1999)) (citations and internal quotabioitsed).“Even when a
motion for summary judgment is unopposed, the district court is not relieved of its dutyde de

whether the movant is entitled to judgment as a matter of MiwTeddy Bear C9.373 F.3d at

242. Additionally, “[a]n unopposed summary judgment motion may . . . fail where the



undisputed facts fail to show that the moving party is entitled to judgment as a rhktver ¢d.

at244 (quoting Champion v. Artuz, 76 F.3d 483, 486 (2d Cir. 1996)) (internal quotations

omitted).

I. The Individual Liability of Defendants Eric Macaire and llda Araujo as Employers
under the FLSA and NYLL

The plaintiffs ague that defendants Macaire and Araujo qualified as “emplogéissth
Jubileeon 54" and Jubilee on First, and therefeam be heldndividually liable under the FLSA
and NYLL. Although defendants do not oppose the plaintiffs’ motidrere they challenge the
plaintiffs’ tip pool claim,theyalso dispute several material facts related to Araujo’s role and
responsibilitiesat Jubilee on 52

A. Law Governing Employer Status

Under boththe FLSA and NYLL, personal liability may be imposed on employers for

wage and hour violations. Ansoumana v. Gristede’s Operating Corp., 255 F. Supp. 2d 184, 192

(S.D.N.Y. 2003)Under theFLSA, “employer” isdefined asany person acting directly or
indirectly in the interest of an employer in relation to an employee.” 29 U§203(d). The
Supreme Court has emphasized the ‘expansiveness’ of the FLSA'’s definition ofemiplo

Herman v. RSR Sec. Servs. Ltd., 172 F.3d 132, 139 (2d Cir. 1999) (quoting Falk v. Brennan, 414

U.S. 190, 195 (1973)see alsaCarter v. Dutchess Cmty. Coll., 735 F.2d 8, 12 (2d Cir. 1984)

(“The [FLSA] statutes a remedial one, written in the broadest possible terms so that the
minimum wage provisions would have the widest possible impact in the national e€pnomy

Ansoumana, 255 F. Supp. 2d at 192 (quoting Rei€irele C In\s., Inc., 998 F.2d 324, 329

(5th Cir. 1993) (“[T]he FLSAs definition of employer is sufficiently broad to encompass an
individual who, though lacking a possessory interest in the ‘employer’ corporatiectj\edfy

dominates its administration or otherwise acts, or has the power to act, on bémalf of



corporation vis-a#s its employee¥’)). The Court of Appealseatsthe term*‘employer” for
FLSA purposes as dléxible concepto be determined on a calsg-case basis by review of the

totality of the circumstancésBarfield v.New York CityHealth & Hosps. Corp., 537 F.3d 132,

141-42 (2d Cir. 2008).
In cases where the parties dispute whether an individual defengddiftes aghe

plaintiff’'s employer, courts apply the “economic reality” t&3e, e.g.Yu G. Ke v. Saigon Girill,

Inc., 595 F. Supp. 2d 240, 264-65 (S.D.N.Y. 2068)guernv. Café Buon Gusto Corp., 11 Civ.

7774 (PAE), 2012 WL 4494882, at *2 (S.D.N.Y. Sept. 28, 201i2)M. Cao v. Wu Liang Ye

Lexington Rest., Inc., 08 Civ. 3725 (DC), 2010 WL 4159391, at *7 (S.D.N.Y. Sept. 30, 2010).

Underthistest, originallyset forthin Bonnette v. Cal. Health & Welfare Agencs04 F.2d 1465

(9th Cir. 1983)and established in this circuit @arter v. Dutchess Cmty. Coll., 735 F.2d 8 (2d

Cir. 1984) courts assegsbe following nonexclusive factorswhether the alleged employgi)
had the pwer to hire and fire the employe¢®) supervised and controlled employee work
schedles or conditions of employment, (3) determined the rate and method of pagnme)

maintained employment recofdéhe “Carterfactors”) Zhengv. Liberty Apparel Co., 355 F.3d

61, 67 (2d Cir. 2003) Zheng I). “These factors are not exclusive, and the plaintiff need not
satisfy all of them to demonstrate that a particular defendant is an enphoye€s. Ke 595 F.
Supp. 2dat 264 (citing Zheng I, 355 F.3d at 71). Employer status “does not require continuous
monitoring of employees, looking over their shoulders at all times . . . . Control may be
restricted, or exercised only occasionally, without removing the employelatibnship from

the protections of the FLSA, since such limitations on control do not diminish thecago#i of

its existence.”RSR 172 F.3d at 139 (quoting Donovan v. Janitorial Servs., Inc., 672 F.2d 528,

531 (5th Cir. 1982)) (internal quotations omitted).



The economic realities test apgliequally to supervisors and owne3seSalinas v.

Starjem Rest. Corpl123 F. Supp. 3d 442, 463—-64 (S.D.N.Y. 2015). “Nothing . . . in the FLSA

itself requires an individual to have been personally complicit in FLSA violations; the broad
remedial purposes behind the statute counsel against such a requirementy™vrizar
Catsimatidis 722 F.3d 99, 110 (2d Cir. 2013). An owner or shareh@xercises operational
control over employees, and therefore qualifies as an employer, “if his aid&evrithin the
company, and the decisions it entails, directly affect that nature or condititresehployees’
employment.”ld. Evidencendicating“an individual’s authority over management, supervision,
and oversight of a company’s affairs in general is relevant to the totatitycamstances in
determining the individual's operational control of the company’s employnfi¢iné @laintiff
employees.ld. at 110 (quotinRSR 172 F.3d at 14Qjnternal quotations omitted)

The definitions of “employer” are functionally identical under FLSA and thel\ and
courtsin this circuituse the same tests to determine “employer” status under both lavitai$ee

V. Rick’s Cabaret Int’l, Inc., 967 F. Supp. 2d 901, 940 (S.D.N.Y. 2(H&)lying the “economic

reality” test toFLSA andthe NYLL but noting, “[t]o be sure, the New York Court of Appeals
has no yet resolved whether the NYL& 'standard for employetadus is coextensive with the

FLSA's,seelrizarry, 722 F.3cat 117, but therés no case law to the contraryHernandez v. La

Cazuela de Mari Rest., ING38 F. Supp. 2d 528, 534-35 (E.D.N.Y. 2007) (cibap Nam

Yang v. ACBL Corp., 427 F. Supp. 2d 327, 342 (S.D.N.Y. 2005)).

The question of whether &f@ndant is &LSA “employer” is a “mixed question of law
and fact,” involving “the application of a legal standard to a particular $attst”Zheng v.

Liberty Apparel Co. Inc.“Zheng I'), 617 F.3d 182, 188d Cir.2010) (internal citations and

guotations omitd). Only “the ultimate decision as to whether a party is an employer,” is a legal

10



questionZheng | 355 F.3d at 76. The “historical findings of fact that underlie eatfeof
relevant factors” and the “findings as to the existence and degree of each fectactaal
guestionsld. Although mixed questions of law and fact are particularly well-suited for jury
determination, summary judgment may be granted where there are no dispotasyagenuine

issue of material fact. See e.dear-Louis v. Metro.Cable Commc’s, Inc, 838 F. Supp. 2d

111, 119 n.4 (S.D.N.Y. 2011) (“[N]othing . . . casts doubt on the propriety of treating
[employmenstatus]as a question of law where there are no genuine issues of material fact
requiring a jury trial.”)

B. Analysis

1. Eric Macaire

The plaintiffs submit thatlacaire wagheir employeiat both restaurant locatioasd can
be held individually liable as a matter of lawheyargue that summary judgmentagpropriate
because(l) Macaire owned or operated part of both restauré@ydflacaireidentified himself
as “theboss” at Jubilee on $4and one of three bosses at Jubilee on;KB¥stlefendants admit
that Macaire had the authority to hire, fire and discipline employees at botlraest{4) he
was responsible for hiring and promm@imanagerial employeesigning employees’ paychecks,
and maintaining employment records at Jubilee dh &) Macaire assigned Araujo to handle
payroll atJubilee on 5%; and(6) hehas the authority to set policies with respect to record
keeping ananaintains employee records in an office in the restaataktbilee on First.
Defendants do not challenge these statements.

Theundisputed evidencestablishes that Macaire was an employer at Jubilee'dn 54
Macairetestified that he had “ultimate control” over Jubilee ofi, $#acaire Dep. 19:7), and

referred to himself as “the boss.” (SMF § 51; Macaire Dep. 99:24-100a83irewas

11



responsible for hiring all managers at Jubilee dhfé@m 2009 until the restaurant closed,
(Macaire Dep. 20:1221:24), anckxerci®d power tdire employees(SMF  47; Franco Decl.
45). When Macair@pened Jubilee on B4he made the decision to pay his hourly employees the
statutory minimum wagewhich remained their pay ratfieroughout the restaurant’s years of
operation(Macaire Dep. 51:142:18.)Macaire also signed employees’ paychecks. (SMFE { 55
102:14-15) Although the parties dispute Macaire’s direct involvement in handling payroll
records, the defendants assert thi@tufo handled payroll “subject to Macaire’s supervision.”
(CounterSMF | 57.)Furthermoregevidence of Macaire’authority over management,
supervision, and oversight of the affairs at Jubilee §hestablish that he exercised cgt#onal
control over emloyees

Although Macaire is decidedly less involved in the day-to-day operations ateJabile
First, he nonetheless qualifies as an empl@aeghe new restaurarithe first and third factors of
the Cartetest weigh in favor of finding that Macaigeialifies as an employeAlthough Macaire
admittedthathe is nodirectlyinvolved instaffingdecisions, (Macaire Dep. 65:21-66:2); Araujo
Dep15:4-16:3), he retains the authority to hire and fire staff at Jubilee on(Mestaire Dep.
66:20.) Macaire also stated that Araujo sought his approval for candidates sheredrsitey
for managerial positions within the restaurghtacaire Dep. 66:312.) Additionally, Macaire
and his co-ownerset the rates and methsxaf payment for employees abilee on First.
(Macaire Dep. 67:225.)While thechefhas some discretion to determine the hourly rates of
kitchen stafftheowners have the ultimate authority to override the chef’s decisions if they
determine that the kitchen employees’ hourly rates arditgh. (Macaire Dep. 68:11-15.)

The second and fourth factors, however, are not satigradjo—and not Maaire—

exercisesole authority over the schedulestodfront of houseemployees and all floor

12



managers report directly to her. (Araujo Dep. 15:14-1pRirthermoredefendants assert that
JFAC, rather than Macaire individually, retains the employment recordmfidogees afubilee
on First. (Counter-SMF { 62.)

In regardto operational controMacaire Araujo and Holie share equal control ove
Jubilee on First, and Macairetainsthe authority to vettis caoowners and managernsiring
decisions. Furthermore, Macaire said that he and his co-owners colledecalgd to appla
tip credit to the wait stadf wages ad to follow ther payroll company’sadviceconcerning
compliance with applicable wagadhour regulations.

Under a totality of circumstances analysis, Macaire exersigéicient operational
control over the conditions of employment at Jubilee on First to qualify as an employ
Plaintiffs’ motion regarding Macaire’s status as an employer at Jubile¢'canB4Jubilee on
Firstis GRANTED.

2. llda Araujo

The plaintifs argue that as general manaaetubilee on 32and Jubilee on First,
Araujo exercise@uthority to interview, hire, fire, schedule and discipline employ&ste3ubilee
on First, she was also involved in determining employees’ rates of compensation a
maintaining employment records. Although defendants did not directly oppodaitiigfe’
motion, they argue in a separate section of their opposition brief that Araujo did nbyt gsian
employer while she worked at Jubilee oif' 58hey disputehe plaintiffs’ contentions that, as a
manager at Jubilee on'%4Araujo had the authority to hire, fire and discipline employees,
control employees’ schedules amdnagepayroll.

There aralisputedmaterial facts regarding Araujo’s role and responsibilities at Jubilee

on 54", Plaintiffs assert that Araujo was prot@o from floor maager tageneral manager in

13



2009. (SMF § 70.) They claim that as general manager, she supervised thefywadste job
listings for available positions, and had and exercised the authority to interviewqbinaspe
employees. (SMF |1 72, 73, 85.) Ptdfa also assert that Araujo had thethority tohire, fire
and terminate employees without prior approval from Macaire. (SMF 1 8T &8 )claim that
she was responsible for scheduling employees and managing payroll. (SMF { 92, 96.)

Defendants dpue the veracity of each of théamitiffs’ claims. They contend that in
2009 Araujo was promoted only to floor manager. (Counter SMF { 70; Araujo Dep.)23:23
Theydeny that Araujo interviewed and hired staff at Jubilee 8h &bunter SMF ¥3-82
Araujo Dep. 24:16-18and contend that she posted job listings anlyacaire’s request.
(Counter SMF { 85pefendants claim that she supervised wait staff in consultation with
Macaire and other managers. (Counter SMF Y 72, 146; Araujo Dep. 25 Brdyalso assert
that employees’ schedules remained unchanged since before 2009, when tresnhset by a
previous floor manager. (Counter SMF  92.) Defendants contendirthgb managed the
payroll subject toMacaire’s supervisn, (Counter SMF § 57), and that she lacked the authority
to discipline or fire employees. (Counter SMF Y 88, 93, 146; Araujo Dep. 24:16-21.)

Based on thesdisputesof material fact, the Court must view the facts in the lighstmo
favorable to the defendants to determine wéethe paintiffs are entitled to summary judgment.
The firstCarterfactortest is not satisfiedecause defendarttave presented evideniteat
Araujo lacked the authority to hire and fire employees. Likewise, under tdeatid fourth
factorsthere is evidence that Araujo played no role in determining employees’ fateg and
did not have access to employees’ payroll records.

There is conflicting evidence from Araujo herself regarding her role in sthgadvait

staff employees: in her gesition, she testified that she set employees’ schedules, (Araujo Dep.

14



24:14-15), but in a declaration accompanying defendants’ opposition brief, Araujo statkd tha
employees worked off of a schedule that had been created before she began heapdkito
manager (Araujo Decl. { 5.pefendants cannot raise a genuine issue of material fact by
introducing a declaratioat the summary judgment statpat contradicts Araujo’s prior

testimony.SeeHayes v. New York City Dep’t of Corr., 84 F.3d 614, 619 (2d Cir. 1996).

Accordingly, the secon@arterfactoris satisfied.

Because plaintiffenly presented sufficient undisputed material facts to sairséyprong
of theCartertest, their motion for summary judgment Araujo’s status as an employer at
Jubilee on 5% is DENIED.

There arehowever, sufficient undisputed matefiattsto find that Araujo qualifies as an
employer atlubilee on First. As general manager, Araujo directly hires, fires and supervise
front of house staff. (Araujo Dep. 13:5-24.) She is responsible for setting employees’ wor
schedules and if employees seek to change their schedules, they are reqaceiddeder
approwal. (SMF § 95; CounteBMF 1 95) Additionally, Araujo, in conjunction with Holie and
Macaire, determined the rates and methods of payment for all front of house egsplaypally,
Araujo testified thashe is responsible for keeping recorfipayment fo the front of the house.
(Araujo Dep. 14:4-8.Because each of the Carteiteria are met, Araujo qualifies as an
employer atlubilee on First.

[I. The Successor Liability of JFAC forAllegedWage-andHour Violations at Jubilee
on 54th

Plaintiffs argue thalFAC is liable for wag@ndhour violations at Jubilee on 84inder
both the traditional common law and the “substantial continuity” tests. In opposition, the
defendants challengenly the plaintiffs’ claim for successor liability under the traditional

common law standard.
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The Court of Appeals for the Second Circuit hasastablishedhe proper test for

successor liability in the FLSA conte8eeBattino v. Cornelia Fifth Ave., LLC, 861 F. Supp.

2d 392, 400 (S.D.N.Y. 2012¢ourts in this circuit have applied two different tests: the
traditional “common law test,” applied by New York state courts, and the “sulastant
continuity” test, used in the labor and employment context in federal cBed8lvarez v. 40

Mulberry Rest., Inc., 11 Civ. 9107 (PAE), 2012 WL 4639154, at * 5 (S.D.N.Y. Oct. 3, 2012)

(citing cases)Because summary judgment is appropriate under either standard, the Court need
not decidewhich testappliesto FLSA claims.

A. Traditional Test

Under New York law and traditional commonmdthe purchaser of a corporation’s
assets does not, as a result of the purchase, ordinarily become liable for tisedsdite.”"Cargo

Partner AGv. Albatrans, Inc., 352 F.3d 41, 45 (2d Cir. 2003). A successor corporation may,

however, be held liable for the obligations of its predecessor if any of the fojj@enditions
are present:(1) it expressly or impliedly assumed the predecessor’s tort ligl{tijyhere was a
consolidation or merger of seller and purchaser, (3) the purchasing corparasi@mere
continuation of theelling corporationor (4) the transaction is entered into fraudulently to

escape such obligations.” New York v. Nat'l Serv. Indus., (fidSI”) , 460 F.3d 201, 209 (2d.

Cir. 2006) (quotingschumacher v. Richards Sheer,G® N.Y.2d 239, 245 (1983)).

Plaintiffs argue thalFAC is liable as Jubilee Inc.’s successor under either the de facto
merger or the mere continuation exception. Courts in ttusithave held thatie “de facto
merger” and'mere continuationexceptios are “so simir that they may be considédra single

exception.” Cargo Partn&G, 352 F.3d at 45 n.@iting cases)see als®atting 861 F. Supp.

2d at 401(apdying the same test to de faateerger anaontinuity of ownership claims).o
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determine whether a mecentinuation or a de facto merger has occurred, courts consider the
following factors “(1) continuity of ownership; (2) cessation of ordinary business and
dissolution of the acquired corporation as soon as possible; (3) assumptenpoychaser of

the liabilities ordinarily necessary for the uninterrupted continuation diubmess of the
acquired corporation; and (4) continuity of management, personnel, physical locatithaadse
general business operatiolNSI, 460 F.3d at 209Chese factorare to be analyzed in a flexible
manner that disregards mere questions of form and asks whether, in substandbgitntast

of the successor to absorb and continue the operation of the prededésm V. Levitt 241

F.3d 186, 194 (2d Cir. 2001), overruled on other grounds, Slayton v. Am. Express Co., 460 F.3d

215 (2d Cir. 2006) (internal quotat®omitted).

Defendants argue thaecause there was no continuation of ownership bettlieen
restaurants, JFAC canno¢ held liable for Jubilee Inc.’s liabilitie¥hey contendhat
continuation of ownership is an essential element in the de facto merger itggtodioth
federal and state cases in which courts have held that continuation of ownershgsssuneto
extend liability to a successor corporati&eeBatting 861 F. Supp. 2d at 401 (holding that
successor liability did not apply where there was no continuation of ownership baiveee

corporations)In re New YorkCity Asbestos Litig.15 A.D.3d 254, 256 (1st Dep’'t 2005) (noting

that “continuity of ownership is the essence of a merger” and a “necessary edé¢mente
factomerger finding”). Defendants also note that with the exception of some electronic
equipment and other “insignificant intangible items,” there was no carryovquigneent and
tangible assets from Jubilee orf"34 Jubilee on Firs{Def. Brat13.)

Plaintiffs argue that an identical ownership structure between Jubiled"@m8aubilee

on Firstis not a necessary requiremenit uccessor liability under the traditional common law
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test. In support of this argument, they ¢itdler v. Forge Mench Partnerghitd., in which the

court held that “nominal changes in the ownership structure of a corporayedentiot
undemine thefinding of a de factonerger.”00 Civ. 4314 (MBM), 2005 WL 267551, at *8
(S.D.N.Y. Feb. 2, 2005).

“[Clontinuity of owneship is the essence of a merg&drgo PartneAG, 352 F.3d at

47. Butthis continuity ownershipnaybe imperfect, akbng as theres at least partial
commonality of ownership between the predecessor and successor organi@ag@hgciting

Ladenburg Thalmann & Co., Inc. v. Tim’'s Amusements, Inc., 275 A.D.2d 243, 243:(1t

2000) (finding continuity of ownership where the parent corporation owned 20 percent of the
predecessor corporation and 72 percent of the successor corpor@aumg.in this circuihave
held that “the de facto merger test requo@inuity, not uniformity, of ownership.Miller,
2005 WL 267551, at *8 (finding continuity of ownership where the successor was “owned by the
same individuals who held shares in . . . the corporate partners of” the predecessayrompa
(emphasis in original)

Here, Macaire held a 100% ownership interest in Jubilee, Inc., and holds a one-third
ownership interest in JFAC. Althougo-thirdsof JFACis owned by Araujo and Holie, there is
sufficient continuity of ownership to satisfy the first prong of the de factgenénquiry.See

Allen Morris Comm. Real Estate Servs. CoNumismatic Collectors Guild, Inc90 Civ. 264

(SWK), 1993 WL 183771, at *2, 6 (S.D.N.Y. May 27, 1993) (holding that there was continuity
of ownership where three co-owners of the predecessor company collectively owreedetd p
of the successor company, and the remaining 60 percent was owned by an unredatatent

holding company.)
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The plaintiffsalsohave presented sufficient evidence to satisfy the sdeatm of the
de factomerger testJubilee on 4 closedin May 2012, and approxirtely tendays later
Jubilee on First opened for busineSeeNS|, 460 F.3d at 209 (noting that “cessation of ordinary
business and dissolution of the acquired corporation as soon as possible” are “Hatifreades
facto merger)Although it is unclear whether Jubilee, lactuallyhas been legally dissolved,
the evidence indicates that it is “at most a corporation shorn of its assets anconas, e

essence, a shellNYKCool A.B. v. Pac. Int'l Servsinc., 12 Civ. 5754 (LAKJAJP),2013 WL

1274561, at *13 (S.D.N.Y. Mar. 29, 2013), report and recommendation adopted by ECF No. 69

(June 14, 2013)eeSociete Anonym®auphitex v. Schoenfelder Corp., 07 Civ. 487 (RWS),

2007 WL 3253592, at *4 (S.D.N.Y. Nov. 2, 2007) (finding that the sederfdcto merger
requirement was met whettee predecessor company hadmmome during the previous
calendar year and had transferred its assets and goodwill to the successor)

The plaintiffs have failed to present any evidenes flubilee on First assumed
“liabilities ordinarily necessary for the uninterrupted continuation of [Jubie&4™s]
business.’NSI, 460 F.3d at 209. For example, they have not shown that Jubilee on First paid any
of Jubilee on 5%'s outstanding debt®r that the new restaurant assumed aritsafupplier or
employment contract3.he third factor, therefore, is not satisfied.

Finally, the plaintiffshave established that there wesntinuity of management,
personnel . . . assedasd general business operatiod3I, 460 F.3d at 209, between Jubilee on
54" and Jubilee on FirsAraujo, a formemanager at Jubilee on%4ow works as general
manager aflubilee on FirstSeveral other staff members transferred to the new restaura
including the chef. Jubilee on Firstrves substantially the same menu as the one that was

offered at Jubilee on $4Shortly before the closing of Jubilee ori"'5#Macaire sent an email to
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customers informing them that the restaurant soon would be moving to a new |qhdiitee
on Firstuses theame phone number as Jubilee off,5hd its website markets the restaurant as
“Sutton Placts favorite kitchen for the past 21 years.” (SMF { Hnglly, Macaire testified that
certain assets from Jlbe on 54 were transferred to the new location, including refrigerators,
computers, monitors, lights, sconces, and forks and kridezsmuse the de factoerger test
“requires continuity of general business operationsidtjcomplete identity or uniformity in
every material characteristic,” the plaintiffs have satisfied the fdactior. Miller, 2005 WL
267551, at 11 (internal citatiorand quotationsmitted).

Becauset is clear that it waghe intent ofJFACto absorb and continue the operatiohs
Jubilee, Inc.the plaintiffs have established successor liability under the “traditionalirem
law test.

B. Substantial Continuity Test

The substantial continuity teistmore flexible than the traditional common law test| an
“focus[es] on whether the new company has acquired substantial assetserfatsepsor and
continued, without interruption or substantial change, the predecessor’s businatiergper

Fall River Dyeing & Finishing Corp. v. N.L.R.B., 482 U.S. 27, 43 (1987). The inquiry is

“primarily factual in nature” and based on the totality of circumstaride€ourts applying the
substantial continuity test generally look to nine factors:

(1) whetherthe successocompany had notice of theharge or
pending lawsuit prior to acquiring the business or assets of the
predecessor; (2) the ability of the predecessor to provide relief; (3)
whether there has been a substantial continuity of business
operations; (4) whether the new employer usesdmee plant; (5)
whether [itjuses the same or substantially the same work force; (6)
whether [it] uses the same or substantially the samekiwg
conditions; (8) whether [ithses the same machinery, equipment,
and methods of production; and (9) whethg produces the same
product.
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Bautista v. Beyond Thai Kitchen, Inc., 14 Civ. 4335 (LGS), 2015 WL 5459737, at *5 (S.D.N.Y.

Sept. 17, 2015) (quoting Musikiwamba v. ESSI, Inc., 760 F.2d 740, 750 (6th Cir. I'8Rb)).

one factor is controlling, and it is noécessary that each factor be met to find successor

liability.” E.E.O.C. v. Barney Skanska Const. Co., 99 Civ 40d1), 2000 WL 1617008, at *2

(S.D.N.Y. Oct. 27, 2000).

Plaintiffs argue that JFAC was on notice of the potential claims becauseyeryplad
previously complained to Araujo that they were entitled to receive overtiymegmas. SMF i
133, 144.) Defendants, however, dispute these claims in their entirety. Accorgdlagltiffs
cannot establish that JFAC was on notice of potential claims against Jubilee, Inc

The remaining factors, however, weigh in favor of assigning succedsititflito JFAC.
Jubilee, Inc. is no longer able to provide theefelequestd to the plaintiffdoecause the
company is no longer in operation. As discussed above, there is ample evidence ofigubsta
continuity of Jubilee, Inc.’s busineagter its closureBased on a totality of circumstances
analysis summary judgment on thesue of successor liability appropriate.

IV.  Araujo’s Participation in the Tip Pool at Jubilee on 54

Plaintiffs argue that defendants violatedLL 8§ 196-d when they required tipped
employees at Jubilee on'Stb share their tips with Araujo. In oppositionthe gaintiffs’
summary judgmennotion, the éfendants argue thitYLL 8196-d does not apply to this action
because the tip pool was not employer-mandated. Furthermore, they contendnthfaiheve
Court determines that 8196-d does apply, there was no violation because Araujo did not qualify
as an employer for the purposes of NYLL during the relevant time period.

New York law prohibits employers from requiring tipped employees to share their

gratuities wih non-service employees or managers. NYLL 8196-d provides:

21



No employer or his agent or an officer of any corporation, or any
other person shall demand or accept, directly or indirectly, any part
of the gratuities, received by an employee, or retain any part of a
gratuity or any charge purported to be a gratuity for an
employee. .. Nothing in this subdivisiorshall be construed as
affecting. . .the sharing of tips by a waiter with a busboy or similar
employee.

“By its plain terms, 8196-bars emplogrs from requing tipped employees to shangst with
employees who do ngerform direct customer serviea.e., employees who are not busboys or
similar employees and employees who are managers or agents of the em narv.

Smith & WollenskyRest. Grp., 659 F.3d 234, 240 (2d. Cir. 200dfernal quotations omitted)

“Tip eligible employees must perform, or assist in performing, personated¢o patrons at a

level that is a principal and regular part of their duties and is not merelymcdas

incidental.”ld. at 246 (quoting 12 NYCRR § 146-2.14(e) (2011)) (internal punctuation omitted).
Employees who “exercise a limited degree of supervisory responsiloiay’remain tigpool

eligible if they “regularly provide direct service to patsd Barenboim v. Starbucks, Corp., 21

N.Y.3d 460, 472 (2013). In contrast, employees who exercise “meaningful or significant
authority or control over subordinates®arot eligible to participate in an employaandated
tip pool.Id. at 473. “Meaningful authority” includes the ability to discipline subordinatest assis
in performance evaluationgarticipate in the process of hiring or firing employees,s&td
employeeswork scheduledd.

While 8§ 196-d applies onlto “employermandated” tip pooling, for a pool to be
voluntary “it must be ‘undertaken by employees on a completely voluntary basisay not be
mandated or initiated by employers,” and an employer can take ‘no part in thezatiga or the

conduct ofthe tip-pool.” Schear v. Food Scope Am., Inc., 297 F.R.D. 114, 125 (S.D.N.1)201

(internal citations omittedDRiaz v. Amedeo Hotels LP, 12 Civ. 441BVA), 2016 WL 1254243,
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at *7 (E.D.N.Y. Mar. 29, 2016) (“the relevant regulations promulgated by theYdek
Department of Labor treat employerandated tigpooling differently, in certain respects, than
voluntary tip-pooling.”).

Plaintiffs Franco and Babaci both assert that they were never asked wwheyheanted
to be included in the tip pool, and were never given an opportunity to approve which other
individuals participated in the tip pool. Defendants, however, claim that participatioe fip
pool was voluntary. In support of this claim, defendants subndtelhrationgrom Araujo and
former dibilee on 54 busboy Nasir Uddin, both of whom assert that employees at Jubilee on
54" initiated and managettie tip pool themselvesAfaujo Decl. 18; Uddin Declf 3.) The
plaintiffs argue that Araujo and Uddin’s statements are “too vague and nonspecific” toacreat
genuine dispute of fact precluding summary judgment in favor of the plai(ffs’. Reply Br.
at4.) They also argue that the statements in these declarationsoalyply “cash” tip pools, and
that defendants have failed to offer any evidence to support a finding of voluntamitiess
creation of a tip pool for credit card tips.

Uddin offered the following assertions regarding the tip pool at Jubilee"on 54

The employees at both restaurants agreed among themselves to
create the tip pool antb participate in the tip pool . .As agreed
by all employees, all cash tips received by all waiters is placed in a
box in a daily basis. The cash tips are then split astotige
employees on the basis of a formula which was agreed upon by all
employees. None of the Defendants haglang to do with the tip
pool . . .and have nothing to do with the distribution of cash tips.
All employees were aware of [Araujo’séticipation in the tip pool.
Uddin Decl. 11 3-5. The plaintiffs contend that Uddin’s statement is conclusory &&eaizsls
to specify when themployeesgreedo create a tip poothe names othe employeemvolved

in that decisionandwhether that group included any managerial employees. Notably, however,

the only evidence provided by the plaintifédated tathe nature and structure of the tip pool are
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declarations from Franco and Babaci, both of whom merely stat¢htbatefendasstrequired
the tipped employees at Jubilee off 5@ paticipate in the tip poolthey were never asked
whether they wanted to participate in the tip pool and were never given an opportunity to
approve which other individuals participated; the tip pod® alaeady in place befotbeir
employment at Jubilee on B4the restaurant management controlled thgdipl; and the tip
pool also included AraujoF¢anco Decl. -, 11; Babaci Decl. 1 5-8.)

The declarations submitted by Araujo and Uddin daelgton “conclusory allegations

or unsubstantiated speculatioBrown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011).

Instead, they contain the recollections of two former Jubilee, Inc. emplmgersling the
creation and nature of the restauranif) pool. These statements are simitdeform and

substance to the statements that the plaintiffs offer in support of their motioreatela
genuine issue of material fact. Because “[a]ssessments of credibility andschetween

conflicting versioms of the events are matters for the juRgile v. Brine, Inc., 85 F.3d 1002,

1011 (2d Cir. 1996)he plaintifs’ motion for summary judgmeiin whether defendasit
violatedNYLL § 1964 is DENIED.
V. Defendants’ Compliance with the Tip Credit Minimum WageRequirements
Under both the FLSA and NYLL, employers may pay tipped restaurant emplegses
than the minimum wage by crediting a portion of the actual amount of tipseddanthe
employee against the hourly minimum wa8ee29 U.S.C. § 203(m); NYLL 8§ 146:3(b). In
order to qualify for this “tip credit,” employees must comply with certain noéigairements.
BeforeJanuary 1, 2011, under tN&'LL , an employerauld “credit a portion of an
employees tips and the costs of meals as allowances against the minimum wage requirement

when certain preconditiorj&/ere] met.” Copantitla v. Fiskardo Estiatorio, Inc., 788 F. Supp. 2d
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253, 290 (S.D.N.Y. 2011) (quotirRgdilla v. Manlapaz643 F. Supp. 2d 302, 309-10 (E.D.N.Y.

2009); 12NYCRR 8§ 137-2.1, 2.2 (former)). New York state required employers to provide a tip
notice in three ways: “(1) by posting a notice at the workplace summarizing miniragen w
provisions; (2) by furnishing employees a statement with aycheck listing allowances

claimed as part of the tip credit; and (3) by maintaining weekly payroll resboiging the

allowances claimedCuzco v. F & J Steaks 37th St. LLC, 13 Civ. 1859 (PAC), 2014 WL

2210615, at *2 (S.D.N.Y. May 28, 201dpternal citations omittedPlaintiffs argue that
defendants were not eligible take the tip credit becaufieey failed to provide the plaintiffs
with proper notice as required by New York law. The defendant®tioontest the plaintif
motion forsummary judgment on this issue.

The record shows that before January 1, 20l plaintiffs’ paycheck stubs included the
rate of pay, pay period, hours worked, deductions, withholdings, gross earnings and net pay.
(Pls.” Br.Ex. 4.) The stubs did not, Wever, include thé‘allowances claimed as part of the
minimum wage, ' making the stubs “insufficient for an employer to receive the tip credit under

the Labor Law prior to January 1, 2011.” Sai Qin Chen v. E. Mkt. Rest., Inc., 13 Civ. 3902

(HBP), 2015 WL 5730014, at *5-6 (S.D.N.Y. Sept. 30, 20%6g alscCopantitla 788 F. Supp.

2d at 290 (“Both the pay statements and the payroll records show only that plaintifsl é@m
related income; they do not record that any of the tip income was claimed aftpart

minimum wage. Accordingly, defendants have failed to meet this requiremeninahgla ‘tip
allowance’ under New York law.”)The plaintiffs’ motion for summary judgment for
defendants’ failure to provided adequate notice of the tip credit mnimage before January 1,

2011, is therefore GRANTED.
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Since January 1, 2011, New York Labor Laas permitte@mployesto “take a credit
towards the basic minimum hourly rate if a service employee or food semrkerweceives
enough tips and if the employee has been notified of the tip credit as requiredoin $46t
2.2.” 12 NYCRR 8§ 146-1.3. Pursuant to Section 146-2.2, employers qualify for the tip credit
only if they provide employees with written notice stating: (1) “the amount of tip credib.be
taken from the basic minimum hourly rate,” and (2) that “extra pay is requitied dre
insufficient tobring the employee up to the basic minimum houater” 12NYCRR § 146—

2.2(a). The written notice must be provided in English and in any other language spoken by the
employee as their primary language, and the employermetagtan acknowledgment of receipt
of such notice, signed by the employee, fdeast six years. 1IRYCRR § 146-2.2(a), (c).

The plaintiffs concede that tidew York Department of LabofNYDOL), as well as at
least one other court this district hasinterpretedl2 NYCRR 88 146-1.3 and 2 permit
employers lawfully to claim th8p credit if they can prove that their employees understood that
they were being paid pursuant to the tip credit minimum wageording to detter issued by
the NYDOL, “afood service employer is eligible to claim the tip credit even when they fail to
provide written notice of the tip credit rules|,] provided that the employer can deatenst

compliance with all of the other minimum wage requirements and that their employees

understood the manner in which the employer took the tip cr&tventeAvila v. Chaya

Mushkah Rest. Corp., 12 Civ. 5359 (KBF), 2016 WL 3221141, at *1 (S.D.N.Y. Mar. 1, 2016)

(quoting Mar. 4, 2015 NYDOL Letter Re: N2YCRR 88 145-1.3 and 146—-2(2NYDOL
Letter”)). The rationale behind thsgatements threefold: (1) the plain lguage of § 146-1.3
does notequirewritten notice; (2) the “need to prevent unintended consequences, such as loss of

eligibility for the tip credit for otherwise compliant employers,” creating a vaith@br
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employees; and (3) the penalties for not commgjyvith the written notice requirement are

sufficiently high to already deter employe@arventeAvila, 2016 WL 3221141, at *2 (citing

NYDOL Letter). In CarventeAvila, the court held thahe statutory interpretation expressed in

the NYDOL Letter wa®ntitled to deference because it does not contravene the “regulatory and

statutory schenieof New York’s other labor regulationtd. at *2 (quotingFishkill Health

Related Facility by Kasin v. Whaled64 N.Y.S.2d 580, 582 (3d Dep’'t 1983)).

Because theafendants have not challenged the plaintiffs’ motion for summary judgment
on the issue of failure to provide notice undeNNMCRR § 146-2.2(a), they have waived any
arguments regarding the applicability of the NYDOL letter to¢hse. Furthermore, the
defendants admit that they failed to provide plaintiffs with written notice of thestien to take
the tip credit (SMF 1 129, 138; Araujo Dep. 53:15-54:%cArdingly,the plaintiffs’ motion
for summary judgment for failure to provide tip credit notice after January 1, 2Gl4¢is
GRANTED, and the plaintiffs are entitled to compensation at the minimum wage rate of pay.
VI. Defendants’ Compliance withthe Wage Theft Prevemion Act

Plaintiffs argue that they are entitled to summary judgment for the defendiamsons
of § 195(1) and 198) of the Wage Theft Prevention Act (WTPA)he defendants do not
oppose the plaintiffs’ motion.

A.  NYLL § 195(1)

SinceApril 9, 2011,NYLL § 195(1)hasrequiredthat at the time of hiring ahannually
through December 28, 2014, employees be notified of:

the rate or rates of pay and basis thereof, whether paid by the hour,
shift, day, week, salary, piece, commission, or other; allowances, if
any, claimed as part of the minimum wage, including tip, meal, or
lodging allowances; the regular pay day designated by the employer

in accordance with section one hundred niraetg of this article;
the name of the employer; any “doing business as” naises by
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the employer; the physical address of the employer’s main office or
principal place of business, and a mailing address if different; the
telephone number of the employer; plus such other information as
the commissioner deems material and necessary
NYLL 8 195(1)(a). Additionally, for noexempt employees, the notice must state the regular
hourly rate and overtime rate of pdg. “An employee who does not receive a wage notice

within 10 business days of his first day of employment is entitled to recover $50tioveak

of work that the violations occurred, up to a maximum of $2,586rhandez v. Jrpac Ind4

Civ. 4176 (PAE), 2016 WL 3248493, at *29 (S.D.N.Y. June 9, 2016) (noting that 2014 N.Y.
Sess. Laws. Ch. 537 amended NYLL 8§ 195(1-b) to allow for $50 per day up to a maximum
penalty of $5,000)The defendants admit that they never provided the plaintiffs with written
wage notices. (SMF { 36; Counter-SMF { 36.)

Employees who began working before the WTPA took effect on April 9, 2011, however,
arenot entitled to bring a claim for an employer’s failure to provide noticecasresl under

NYLL 8 195(1)(a)SeeCanelas v. A'Mangiare Inc13 Civ. 3630 (VB), 2015 WL 2330476, at

*5 (S.D.N.Y. May 14, 2015) (sonaintiffs could not collecttamages und€&§ (a)because they

began working at the defendant restaurants before April 9, 28L& Ming Lin v. Benihana

N.Y. Corp., 10 Civ. 1335 (RA)(JCF), 2012 WL 7620734, at *8 (S.D.N.Y. Oct. 23, 2GRt

and recommendaticadoptedoy, 2013 WL 829098 (S.D.N.Y. Feb. 27, 2013)nly employees

who did not receive proper wage and hour notice at the time of hiring can sue for penalty
pursuant to § 198(fh)”).

According to the plaintiffsSecond Amended Complaint, all of the plaintiffs eéired
by Jubilee, Inc. before April 9, 2011. There is a dispute regardindpties of Franco’s
employmentplaintiffs contend that he worked for defendants from April 2005 until July 2014,

(SMF { 125), but defendants assert that he was not continwsuplgyed during this time
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period. (Counter-SMF { 125.) In her declaration, Araujo states that Frasdurea by JFAC
shortly afterJubilee on First opened in 2012. Because there is a genuine issue of material fact
regarding Franco’s dates of employmehge Court DENIES plaintiffs’ motion for summary
judgment orFranco’swage notice claimslhe Court sua sponte grants summary judgment in
favor of defendants on all other plaintiffs’ § 195(1)¢ims.

B.  NYLL § 195(3)

The plaintifs also seek summary judgement on their claim, theginning April 9, 2011,
defendart failed to provide them with writteamage statementss required by NYLLS 195(3).
“The WTPA also obligates an employer to furnish each employee with a stateitheevew
payment of wages, listing information about the rate and basis of pay, any allswaadce
deductions, and the employer’s identity and contact det@ltmeles2015 WL 2330476, at *5.
Between April 9, 2011, and February 26, 208&¢tion195(3)allowedemployees to recover
$100 per worlweek asstatutory damagder violations ofthe wage statement requiremenf

to exceed $2,50(Beelnclanv. N.Y. Hosp. Grp., 95 F. Supp. 3d 490, 502 (S.D.N.Y. 2015)

(citing NYLL 8§ 198(1d)). “[A]s with the WTPA'’s wage notice provision, an employee may not

recover for wage statement violations that occurred before April 9, 2CGhh&les2015 WL

2330476, at *5.

Plaintiffs’ pay stubdist “TIPS” and “CASH/CRTPS but do not reflecthat the ips were
used as an allowance credited toward the plaihtifisimum wage(PIs.” Br.Ex. 5.)Section
195(3) “has been interpreted to require a wage statement to expressly ithentiérhour

amount of a tip credit and the total amount of thectgritallowance.”Khereed v. W. 12th St.

Rest. Grp., 15 Civ. 1363 (PKC), 2016 WL 590233, at *4 (S.D.N.Y. Feb. 11, 2016) (citiag,

95 F. Supp. 3d at 503%alinas v. Starjem Rest. Carhi23 F. Supp. 3d 442, 475 (S.D.N.Y.
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2015)).Becausehe wage statements do not accurately reflect that the tips were taken as part of
the allowance claimed toward the minimum wage, plaintiffs are entitled to summargngwlge

for defendants’ failure to provide adequate wage statements beginning April 9, 2011, and the
Court will award appropriate statutory damages

VIl. Defendants’ Compliance with New York’s Spread of Hours Pay Requirement

Under New York law, an “employee shall receive one hour’s pay at the basmumini
hourly wage rate, in addition to the minimum wage required . . . for any day in whithe (a)
spread of hours exceeds 10 howors(b)there is a split shift; gfc) both situations occur.” 12
NYCRR § 142-2.4. “Spread of hours” is defined as “the length of the interval betiveen
beginning and end of the employee’s workday [andliohes working time plus time ofbr
meals plus intervals off dutyNYCRR § 146-1.6Simply stated, employers must “pay
employees an extra hoarpay at theninimum wagewvhen their workday lasts longer than ten
hours.”Shahriar 659 F.3d at 242 n.4.

Plaintiffs argue they are entitled for summary judgment on their claim that detend
neverpaid any of their employees spread of hours pay. In support of their motion, they grovide
the Court withtwo weekly work schedakon whichFrarco was scheduled to work double
shifts. (PIs.’ Br, Ex. 6.) Each shift purported to cover six hougegCounterSMF { 2%+22.)

The plaintiffsalso provided the Court with a copy of Franco’s corresponslage statements

which appear to reflect that he did not receive spread of hour¢Riay Br, Ex. 7.)

Furthermore, Franco and Babaci both stated that their workdays “frequetely langer than

ten hours,” (SMF {1 131, 140), and that “on those occasions, Defendants never paid [them] an
extra hour’'s pay.” (SMF 11 132, 141). The defendants deny these assertions, (ShEf

131, 132, 140, 141), but have failed to direct the Court to any evidence indicating that the
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plaintiffs received spread of hours pay. Additionally, defendants do not challengaitiefgl
summary judgment motion for defendants’ failurgp&yspread of hours.

Because defendants have failed to present evidence indicatirgytplatyees did, in fact,
receive an extra hour’s pay on days when they worked ten hours or more, the plaiatitie
is GRANTED.To the extent that the plaintiffs can prove at trial that there were days when they
worked ten hours or more, the Court vaWardspreadof-hours damages.
VIIIl.  Plaintiffs’ E ntitlement to Liquidated Damages

A. FLSA Liquidated Damages

Although plaintiffs concedthat theissueof “willfulness” is a fact question for the jury,
they move for summary judgment on theght to liquidated damages based on defendants’ lack
of good fath attempts to comply witthedictates ofFLSA and the NYLL. Under §16Jof the
FLSA, 29 U.S.C. § 216(b), an employer who violates the minimum compensation provisions of
the FLSA is liable for both past due wages and, in addition, an equal amount of liquidated
damagesThe court, however, has “discretion to deny liquidated damages where the@amploy
shows that, despite its failure to pay appropriate wages, it acted in subjectddagh’ with
objectively ‘reasonable grounds’ for believing that its acts or omissions didatatethe
FLSA.” Barfield, 537 F.3dat 150 (quoting 29 U.S.C. § 260 0 establish the requisite
subjective ‘good faith,” an employer must show that it took ‘active steps toandbe dictates
of the FLSA and then act twmmply with them.” Id. (quotingRSR 172 F.3d at 142).

Furthermore, the purpose of the employer’s “active step” must have been tiodiaste

1“An employer willfully violates the FLSA when it either knew or shaweckless disregard for the matter of
whether is conduct was prohibited by the Agtueberv. Black & Decker Ing.643 F.3d 352, 366 (2d Cir. 2011)
(quotingYoung v. Cooper Cameron Gor586 F.3d 201, 207 (2d Cir. 2009n order to extend the statute of
limitation for FLSA violations from two years to three, the pidifs have the burden of showing that the
defendants’ violations of the Act were “willful,” and not just negfitjorunreasonabldd.
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dictates of the FLSA with the respect to the [wage and hour] issue at ldarat.151.The
employer beardhe burden of proving good faith and reasonableness, but the burddifficult
one, with double damages being the norm and single damages being the exd@S&a72
F.3dat 142.

Plaintiffs allege that defendants failed to pay them the federal mimiwage, to pay
them at the overtime rate for hours worked in excess of 40 per work week, and &olégqeate
records as required by the FLSFheyarguethat defendants’ reliance oime adviceof their
payroll company was “not sufficient to establish objective good fdits.” Br. at24).1n
support of this argumenplaintiffs cite cases which othercourts in this district have held that
defendants failed to establish good falt#spiteclaims that theyad consulted their accountants

regarding theegality of their pay practiceSeeGarcia v. JonJon Deli Grocery Corp., 13 Civ.

8835 (AT), 2015 WL 4940107, at *6 (S.D.N.Y. Aug. 11, 2015) (“[E]ven assuthiag was
subjective good faith on Defendants’ part, Defendants do not point to any misleddoey a
tendered by either the accountant or another professional that could support tneif clai
objectively reasonable grounds for Defendants’ violatiorGtpantitla 788 F. Supp. 2dt 316—
17 (“Even though [Defendant's] consultation with an accountant constitutastie ‘step,’its
purpose was plainly not to ascertain the dictates of the FLSAr@gfect to the issues at hand,’
namely the prerequisites for tagia 'tip credit’ under the FLSA and the calculation of overtime

wages (citing Barfield, 537 F.3d at 15).

Defendants argue that they are entitled to the gooddaaéption to liquidated damages
because they sought and relied on advice from their payroll company regardicglappli
federal and statemploymentegulations. Thgcontend that they took “active, good faith steps

to ascertain from their payroll company whether or not they were properjyecsating their
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employees and making sure that those employees had actual notice that tloelyeneagkiving
a reduced minimum wage together with tips.” (Defs.’@&Z.) Defendantsrgue that because
JFAC is a small company owned by “not sophisticated business operatbrat8], the Court
should hold defendants to a less stringent standard than it would apply to a larger, more
sophisticated employer. Defendants also contend that they were mishesdripatroll company
regarding the type of notice they were required to provide to their employeeshsmé&®SA
and NYLL.

Viewing the record in the light most favorable to defendants, there is a triadeofss
fact regarding whether defendants acted in good faith and took active sésgsitain the
dictates of the FLSA with respect to thesgues. As an initial matter, the plaintiffs have not
argued that, as a matter of lawe defendants violatedhé FLSA with respect to the tigredit
pay.Pursuant to the FLSA, an employer may pay employees at the tip credit ratihé (pped
employe€‘has been informed by the employer of the provisions of [29 U.S.C. § 203(m)]” and
(2) “all tips received by such employee have been retained by the employe¢ tlexictps
subsection shall not be construed to prohibit the pooling of tips among employees who

customarily and regularly receive tips.” 29 U.S.C. 8§ 20&imseeChung v. New Silver Palace

Rest, Inc.,, 246 F. Supp. 2d 220, 228 (S.D.N.Y. 2002). Defendants have presented evidence that

Araujo verbally informed all employees that they would be paid at therditit rate, and the
FLSA has no requirement that employees also receive written notice of-thiedipelection.
Defendars also have presented evidence that while working at Jubileé"pABdijo qualified
as an employee “who customarily and regularly receive[d] tips.” lindizfiets prevail on these

facts at trial, plaintiffs’ FLSA minimum wage claims would be defeated.
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The Courtalsorejects the plaintiffs’ argumetiat to establish good faitdefendants are
required tosolicit advice from theiattorney or accountaonhn eachspecific area of federal wage
law thatcould applyto their employeedPursuant to thAct, in order to avoid liquidated
damages, an employsrustshow that it “acted in subjectivgood faith’ with objectively
‘reasonable groundfor believing that its acts or omissions did not violate the FL®arfield,
537 F.3d at 150 (quoting 20 U.S.C. § 216(b)). WhedineemployeundertooK'objectively
reasonablesteps to comply with thELSA isa factual issue that depends on several factors,

including the size and sophistication of the employeraamefforts the employer made

comply with the aplicable regulationsSeeGenao v. Blessed Sacrament Sdbl. Civ. 3979
(CLP), 2009 WL 3171951, at *11 (E.D.N.Y. Oct. 1, 2009) (declining to award liquidated
damages where defendant “at worst mistakenly believed that the School and @are two
separate employers, was not aware of the intricadikee FLSA, [] relied on the accountant to
review the parish records” ameade good faith efforts to comply with the FLSA by paying the
plaintiff overtime whenever he worked medhan40 hours a week for the Churchlere,Araujo
and Macaire testified that both Jubilee locations they relied on advice from payroll companies
regardingcompliance with federal and state weaggethour laws. (Araujo Dep. 59:24—-60:4
MacaireDep. 60:19-61:22Furthermore, Araujo testified that she took affirmative steps to
comply with the law by informing all new employees that they would be paid at thediip c
rate. (Araujo Dep. 54:16-20.) At trial, defendants will have the opportunity to presemntraaldit
evidence regardintheir efforts toeduca¢ themselves on the applicable wage and hour
regulations andnyaffirmative steps they took to comply with theAtcordingly, the plaintiffs’

motion is DENIED.
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B. NYLL Liquidated Damages

Similar to the federal scheme, the NYLL provides for the recovery of liquidated
damages. SedYLL § 198(1-a). Before November 24, 2009, an employee was entitled to
twenty-five percent liquidated damages if the employee could prove “that the empltaiterre
to pay the wage required was willfuNYLL § 198(1-a) (version effective before Nov. 23,
2009). The meaning of willfulnesglid] not appreciably differ from the FLSA’s willfulness
standard.Kuebel, 643 F.3d at 366.

Beginning November 24, 2008mployees were entitled to 25% liquidated damages
award “unless the employer proves a good faith basis to believe that its unaempaywages
was in compliance with the 1aw2009 N.Y. Laws ch. 372 8§ 1, amendiNYLL § 198(1-a).In
2010, the NYLL was amendedjainto provide for 100% liquidated damages. This change went

into effect on April 9, 2011, but only applies prospectivelgeGold v. N.Y. Life Ins. Co., 730

F.3d 137, 144 (2d Cir. 2013). “Although the text of the NYLL's liquidated damages provisions
does differ from that of the text of the FLSA'’s liquidated damages provision, sdoave not
substantially distinguished the federal standard from the current staterdtahdaod faith.”
Garcig 2015 WL 4940107, at *5 (citinbpclan, 95 F. Supp. 3dt505).

The plaintiffs have moved for summary judgment on liquidated damages for violations
the NYLL only after November 23, 2009. As discussed above, defendants testified that they
relied on advice from their payroll company regarding required compengatictices under
state law. Additionally, Araujo testified that she verbally informed enga@syhat they would be
paid the minimum wage and that the restaurant was takipgceedit. (Araujo Dep. 54: 16-20.)
Defendants also listed “TIPS” and “CASH/CRTPS” on employees’ paysteftesting an

attempt to comply with NYLL § 195(3). Because the standard applied to good faith under NYLL
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is substantially the same as the standard applied under the &ltsa#le issue of fact exists
regarding whether the praiffs made good faith attempts to comply with the NYLL. The
plaintiffs’ motion for summary judgment on their entitlement to liquidated damages tineder
NYLL is thereforeDENIED.

C. Stacked Liguidated Damages

Finally, plaintiffs argue that they are entitled to liquidated damages botiethe FLSA
and the NYLL.District courtsaresplit on whether algpintiff can recover liquidated damages

under botlfederal and state lauCompare Paz v. Piedra, 09 Civ. 039LZAK )(GWG), 2012 WL

12518495, at *11 (S.D.N.Y. Jan. 12, 2012) (awarding liquidated damages only under the FLSA

regime),with Tackie v. Keff Enters. LLC, 14 Civ. 2074 (JPO), 2014 WL 4626229, at *5

(S.D.N.Y. Sept. 16, 2014) (holding that liquidated damages can be awarded under the FLSA and
NYLL). “The majority view is that recovery under both statutes is permitted becayssetive
different purposes. Liquidated damages pursuant to the FLSA are considered compensator
rather than punitive in nature, whereas under the NYLL they conslifpg@alty to deter an

employer’s willful withholding of wagedue.” Switzoor v. SCI Engr., P.C., 11\C 9332 RA),

2013 WL 4838826, at *5 (S.D.N.Y. Sept. 11, 2013) (citations and quotation orarked)

Most courts have concluded that kaiptiff may recover liquidated damages under both the

FLSA and NYLL.SeeYu Y. Hov. Sim Enters.Inc., 11 Qv. 2855 PKC), 2014 WL 1998237, at

*18-19 (S.D.N.Y. May 14, 2014%urung v. Malhotra, 851 F. Supp. 2d 583, 593-94 (S.D.N.Y.

2012) Jin M.Caq 2010 WL 4159391at *5; Yu G.Ke, 595 F. Supp. 2d at 261—-6bhis Court
agrees thatach form of liquidated damages serves a different purpibee~LSA to
compensatand NYLL to punish. Should the plaintiffs establish defendants’ liability for

liquidated damages, the Court will award such damages under both statutory schemes.
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CONCLUSION

For these reasons, the COGRANTS the plaintiffs summary judgment motion in
regard to (1) defendafiric Macaire’s status as an employer at both Jubilee locations; (2)
defendant Illda Araujo’s status as an employdubtlee on First(3) defendant Jubilee First
Avenue Corp.’s liability as a successmtity of Jubilee, Inc.; (4) defendants’ failure to comply
with the notice requirements to entitle them to pay plaintiffs the tip credit wage; €s)ddeits’
failure to pay plaintiffs spread of hour wagasgd(6) defendants’ failure to provide wage notices
as mandated by New York Labor Law § 195(3).

The Court DENIES the plaintiffs’ motion for summary judgment in re¢ai@)
Araujo’s status as an employer at Jubilee dfy §2) defendantsallegedlyillegal retention of
portions of the plaintiffs’ tips at Jubilee on'843) plaintiff Franco’s claim thatlefendants’
failure to provide wage notices as requilgdNew York Labor Law § 195(1); and (4) plaintiffs’
entitlement to liquidated damag@xcept to find that the plaintiffs will be entitled to liquidated
damages under both statutory regimes if they establish a right to liquidated daitugd). The
Court sua sponte grants summary judgment in favor of defendants on all other pl&letiffs’
York Labor Law § 195(1) claim@xcepting plaintiff Franco).

A conference to schedulmal pretrial filings and set a trial daie scheduled for Friday,
September 9, 2016, at 11:30 a.m. in Courtroom 219, 40 Foley Square, New York, New York. If
either party is not available on that date, they must contact Courtroom Deputy Jesepatd/

immediately at (212) 806286.

SO ORDERED. W H,/]Q/—\

SARAH NETBURN
United States Magistrate Judge

DATED: New York, New York
August 25, 2016
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