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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
______________________________________________________________ x| ELECTRONICALLY FILED

DOC #:
DATE FILED:___ 9/13/2019

GEORGE AIRDAY,

14-CV-8065 (VEC)
-against
OPINION AND ORDER

THE CITY OF NEW YORK and KEITH
SCHWAM,

Defendars.

VALERIE CAPRONI, United States District Judge:

Plaintiff George Airdaybrought this action under 42 U.S.C. § 128@insthe City of
New York andKeith Schwama former assistant commissioner for the New York City
Department of Investigations afmmer director of th®epartment’'sMarshal’s Bureayfor a
variety of allegedonstitutional violationselating to the termination of Plaintiff's tenure as a
New York City Marshal SeeDkt. 34 (Am. Compl.). Following Judge Sweet’s resolution of a
motion to dismiss and a motion for summary judgmseeDkts. 31, 92and after the case’s
reassignmeirio the undersigneanly two of Plaintiff's claims remaid one for deprivation of
property without due process of law in violation of the Fourteenth Amendment’s Duas$roce
Clause, and the other for selective enforcement in violation of the Fourteenth Aemgisdm
Equal Protection ClauseseeDkt. 92 (Order & Op. on MSJ) at 46-68. The Court assumes
familiarity with the facts and history of this caset recountsletailspertinent to these motions

The Court separatd@laintiff's claims for trial under Fed. R. Civ. P. 42(b¢eDkt. 132,
and begiming on May 6, 2019, Plaintiff’'s dugrocess claim was trigd a jury. The jury

returned a verdict on May 10, 2019, finding (1) that Plaintiff had proven that he had a
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constitutionally protectegropertyright! to continue in his position as a city maakhfter his
term expired in December 2013, either in holdover status or as a formally reappoirgledima
(2) that Plaintiff had proven that the City of New York deprived Plaintiff of that congiitatly
protectedpropertyright without due process t#w; (3) that Plaintifihadfailed to prove that
Defendant Schwam deprived him of his constitutionally protgategertyright without due
process of law; and (4hat Plaintiffhad failed to prove any entitlement to compensatory
damages for the deprivati. SeeDkt. 153 (verdict sheet). The jury awarded Plaintiff $1.00 in
nominal damagesld.

Both sides havenadepostirial motions. Defendants havenewed their midrial
motion for judgment as a matter of law, arguihgt as a matter of law(a) Plaintiff failed to
prove the existence of an implied contract with the City of New York; (bsaoly contract
would be barred by New York’s statute of frauds;Rgintiff failed to provehe City’s liability
underMonell v. Deartment of Social Service436 U.S. 658 (1978); and (B)aintiff’'s due
process claim fails becauBéintiff could have brought a proceeding under Article 78 of the
New York Civil Practice Law and RuleSeeDkts. 174-76.Plaintiff hasalsorenewed hi®wn
mid-trial motion for judgment as a matter of law, arguing that, as a matter dfdpdefendant
Schwam deprived him of his property right; and (b) he is entitled to compensatory da®ege
Dkts. 169-70. Plaintiff further requests an order reinstating him to his positioneag #dk

City Marshal and a new trial to determine the amouhisstompensatory damageSeeDkt.

L Although both the Due Process Clause and the case law interpreting it Sfygalperty” rights,see, e.g.
Ezekwo v. N.Y.C. Health & Hosps. Co40 F.2d 77578283 (2d Cir. 1991)at Plaintiff'srequestthe Court
substituted the term “contract right” for “property right” in the fipay charge and on the verdict sheet to minimize
the possibility of juryconfusion. SeeDkt. 161 (58/19 tr.) at 42124, 44142. In keeping with the case law, the
Court uses the term “property right” throughout this opinion, but &maéo refer to the “contract right” that the jury
found Plaintiff had—specifically, a righfoundin an implied contract with the City of New Woto continue in his
position as a city marshal after his term expired in December 2013, aeitm@dover status or as a formally
reappointed marshal.
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170 (Mem. in Supp. of P& PostTrial Mots.)at 1-2. In the alternative to judgment as a matter
of law, Plaintiff requesta new trial on Defendant Schwam'’s liabilitid. at 2.

For the following reasons, Defendants’ renewed motion for judgment as a ofiddie
is GRANTED, and Plaintiff's motions are DENIED.

STANDARD

Fed. R. Civ. P. 50(b) permits a court to set aside a jury verdict and “direct the entry of
judgment as a matter of law” in a movant’s favor wheveewed in the light most favorable to
the nonmoving party, ‘the evidence is such that, without weighing the credibility witthesses
or otherwise considering the weight of the evidence, there can be but one condusitmea
verdict that reasonable persons could have redthedwis v. Am. Sugar Refining, In825 F.
Supp. 3d 321, 347-48 (S.D.N.Y. 20XByackets omittedjquotingSamuels v. Air Transp. Local
504, 992 F.2d 12, 13 (2d Cir. 1993)). A Rule 50(b) motion can be granted “only when there is
‘such a complete absence of evidence supporting the verdict that the jury’s firmlifdysrly
have been the result of sheer surmise and conjecture, or . . . such an overwhelming amount of
evidence in favor of the movant that reasonable and fair minded jurors could not arrive at a
verdict against him.”ld. (brackets omitted) (quotingattivi v. S African Marine Corp.618
F.2d 163, 168 (2d Cir. 1980)). “The court will credit evidence favorable to the moving party
‘that is uncontradicted and unimpeached,” bumhitst “disregardevidence that the jury is not
required to believe, but which is favorable to the moving party. (QuotingReeves v.
Sanderson Plumbing Prod$30 U.S. 133, 151 (2000)

Fed. R. Civ. P. 59(a)(1) permits a Court to “grant a new trial on all or some of thé issues
to any party.Unlike aRule 50 motion for judgment as a matter of laanew trial may be

granted even if there is substantial evidence supporting the yandict.” Lewis 325 F. Supp.
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3d at 332 (quotin®LC Mgmt. Corp. v. Town of Hyde Pard63 F.3d 124, 134 (2d Cir. 1998)).
“Although the trial judge possesses large authority to grant or deny Rule 59 @)anotithe
‘court ordinarily should not grant a new trial unless it is convinced that the jurgaeised a
seriously erroneous result or that the verdict is a miscarriage aiglistid. at 332-33 (some
internal quotation marks omitted) (quotiBgith v. Lightning Bolt Prods., In@61 F.2d 363,
370 (2d Cir. 1988)).
DISCUSSION

Defendants’ Renewed Motion for Judgment as a Matter of Law

To prevail on a Section 1983 claim for deprivation of property without due pr@cess
plaintiff must prove that he ha@ ‘property interest, created by state,lamthe employment or
the benefit that was removedBernheim v. Litt79 F.3d 318, 322 (2d Cir. 1996ke also, e.g.
White Plains Towing Corp. v. Pattersd@®1 F.2d 1049, 1061-62 (2d Cir. 1993) (“In order to
succeed on a claim deprivation of procedural due process, a plaintiff must establish that state
action deprived him of a protected property or liberty intédestn “determining which interests
are afforded . . protection” under theourteenth AmendmentBue Process Claus&a court
must look to whether the interest involved would be protected under stateHaekivov.
N.Y.C. Health & Hosps. Corp40 F.2d 775, 783 (2d Cir. 1991lj.it would not beprotected
under state lawthen the plaintiffsdueprocess clainfiails as a matter of lawPerry v.

Sindermann408 U.S. 593, 602 n.7 (1972).

2 These principles foreclosed Plaintiff's insistence at the final charge eaotethat the jury didot “need]]
to hear all of the elements of a traditional contract claim and the elementsmtfact” and that the elements of an
implied contract under New York law were “misleading and not necessapljcable” to the jury’s determination
of the exstence of a property right. Dkt. 161 (5/8/19 tr.) at-48642125. To determine wheth&aintiff's

alleged implied contraatith the City of New YorK'would be protected under state JaEzekwo 940 F.2d at 78
the jury needed to be instructed in and then apply New York law governifiythation of implied contracts.

The Court notes thathen asked directly by the Court, Plaintiff could not identify any caséichwa
court has found a Fourteenth AmenditmBoe Process Claugeotected property interest that sprung from a source
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In denying summary judgment on Plaintiff’'s dpeacess claim, Judge Sweet heland
this Court proceeded to trial on thasis—that“a factual issue exist[ed] as to whether an implied
contract” between Plaintiff and the City of New York “was created as a redhk past
practices of holding over City Marshals for reappointment following theaiqm of their
statutory term.” Dkt92 at 53. It was Plaintiff’'s burden, therefore, to prove at trial that he had
an implied contract with the City of New York and that one of the terms of thixacbwas that
he would remain in his office after his term expired in December 2013, either in hoddamwes
or as a formally reappointed marshal. If Plaintiff failed to prove that swcmtract existed,
then his dugsrocess claim fails as a matter of law.

Although the jury found that Plaintiff had proven the existence of such an implied
contract, it is apparent thttere was ndéegally sufficient basior the juryto find for Plaintiff
on that issue, Fed. R. Civ. P. 50(a)(1), and that the jury’s finding “could only have beesuthe re
of sheer surmise and conjectlireewis 325 F. Supp. 3d at 347-48:=e also idat 348 (The
standard of review is the same whether the motion for judgment as a matteiso$idnitted
prior to the verdict being issued [under Rule 50(a)(1)], or p@dtfunder Rule 50(b)]).

To make a long story sht, Plaintiff failed to marshahnyevidence thaany official with
whom he allegedly contracted wasthorizedby New York State or City law to bind the City to
an implied contractBeyond the ordinargommonlaw elements o&n implied contract, New
York law “imposds] additional requirements on municipal contracting ‘to protect the public
from corrupt or illconsidered actions by municipal officidls NRP Holdings LLC v. City of

Buffalo, 916 F.3d 177, 200 (2d Cir. 2019) (brackets omitted) (quétemyy Modell & Co. v.

other than state positive or common la8eeDkt. 158 (5/7/19 tr.) at 2737. (As the Court explainedee id,
Ezekwowas not such a casehiéld as a matter of laythat the prties, through their conduct, had entered into a
contract thatwould be protected under state lavEZzekwo 940 F.2d at 783.)
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N.Y.C, 552 N.Y.S.2d 632, 634 (App. Div. 1st Dep’'t 1990)). “Municipal contracts which violate
express statutory provisions are invakehd unenforceablégven if the purported contracts bear
the hallmarksf mutual asserit. Id. (internal quotation marks omittgcsee also, e.gCasa

Wales Hous. Dev. Fund Corp.N.Y.C, 11 N.Y.S.3d 31, 32 (App. Div. 1st Dep’t 2015t is

well settled that where there is a lack of authority on the part of agents oficipal

corporation to create a liability, except by compliance with-established regulations, no
liability can result unless the prescribed procedure is complied with and fdllowe& he courts
of this state have long held that no implied contract to pay for benefits furnisiaepdogon

under an agreement which is invalid because it fails to comply with statuttigtiess and
inhibitions can create an obligation or liability of the city.” (citations omitted})is principle
extendgo purported contracts that fail to comply wility chartersseeNRP, 916 F.3cdat 20Q
Casa 11 N.Y.S.3chat 32,as well ago implied contractssee, e.g.Parsa v. State dflew York

474 N.E.2d 235, 237 (N.Y. 1988 olding that “a contract implied im€t” is “a true contract
based upon an implied promise” ahérefores subject to statutes governing governmental
liability on contracts)infrastructure Mgmt. Sys. v. Cty. of Nass@d0 N.Y.S.2d 119, 121 (App.
Div. 2d Dep’t 2003) (Where astatute or local law provides that a contract may be made only by
specified officers or boards and in specified manner, no implied contract to papédite
furnished by a person under an agreement which is invalid because it fails to cothply wi
statutory restrictions and inhibitions can create an obligation or liabilityeafunicipality”
(brackets omitted) (citin&eif v. City of Long BeacB86 N.E.2d 630, 632 (N.Y. 19421))[l] n
contracting with a municipality, a party is chargeable with knovdesfghe statutes which
regulatelthe municipality’s]contracting powers and is bound by theamd “it is solely at his

peril that[he] presumes that the persons with whom he is dealing are acting within the scope of
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their authority and, since the extent of that authority is a matter of pubtidrebere is a
conclusive presumption that he is aware 6f Walentas v. N.Y.C. Dep’t of Por&61 N.Y.S.2d
718, 719 (App. Div. 1st Dep’t 1990 (citations omittezshe alsaGarrison Protective Servs, Inc.
v. Office of Comptroller708 N.E.2d 994, 997 (N.Y. 1999) (“This Court has long held that
acceptance of services performed under an unauthorized contract does not estop ditgunicipa
from asserting the invalidity of the contract.”)

As a matter of law, no New York City official could have bound the City to any ichplie
contract with Plaintiff, and certainly not through “[f]lorty years of pi@tiand an established
and consistent coseof dealings; as Plaintiff contends, Dkt. 180 (Mem. in Opp.Defs.’ Post-
Trial Mot.) at 4. TheNew York City Charterequires that “all contracts” entered into by the
City be “approve[d] as to form” by the City’s corporation counsel. N.Y.C. Oh&384(b). It
further provides that “[n]o contract or agreement executed pursuant to this onartieer law
shall be implemented until,” among other requirements, “a copy has been filetavith t
comptroller” Id. 8 328(a). Any contract not approved consistent with these procedures is
unenforceablas a matter aftate law. JFK Holdings Co. v. N.Y.C891 N.Y.S.2d 32, 33-34
(App. Div. 1st Dep’'t 209) (“[E]ven if such agreement had been made it would have been
invalid and unenforceable since, pursuant to N.Y. City Charter 88§ 394(b) and 328(a), any
enforceable agreeant with the City must be in writing, approved as to form by the Corporation
Counsel, and registered with the ComptrdljerAt trial, Plaintiff failed to introduce any
evidence that any agreement betwken and the City of New York regarding any right to
continue in his office after the expiration of his term was ever approved bytife dirporation
counsel or filed with the City’s comptroller. And it was his burden to d&Sse, e.gHenry

Modell & Co, 552 N.Y.S.2dt 634 (placing burden on plaintiff to plead and prove that contract
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with City of New York wasauthorized consistent with City Charter and Administrative Code).
Given this evidentiary failure, no reasonable jury could havedarhally sufficient basis to
find for [Plaintiff] on th[is] issue,” Fed. R. Civ. P. 50(a)(&ny implied contract betwedrnm
and the City of New York was unenforceable as a matter of state law and thesaretva
property interest protected by the Fourteenth Amendment’s Due Process GaeBerry, 408
U.S. at 602 n.7Ezekwo 940 F.2d at 782A.F.C. Enters. v. N.Y.C. Sch. Constr. Autto. 98-
CV-4534, 1999 WL 1417210, at *8-9 (E.D.N.Y. June 29, 1999) (holding that general contractor
could not “show a protected property interest” in New York City construction contracts
“[b] ecause these contracts were not registered and not binding upon the city” ande¢hus wer
unenforceable under state Jawee also, e.gNRP, 916 F.3d at 200 (“Even though a
promise. . . may be spelled out from the parties’ conduct, a contract between them may not be
implied to provide ‘rough justice’ and fasten liability on ti@ty] when applicable statutes
expressly prohibit it.” (quotingarsa 474 N.E.2cat 237)) 3

Settingasidelack of compliance with the City Charter, Plaintiff also failed to introduce
sufficientevidencdor the jury to have reasonably concluded—without engaging in rank
speculation or conjecturethatany City officialmutually assented tanamplied contract that
bound the Cityo permitPlaintiff to continue in his officendefinitely after his term expired.

There is no doubt that a substantial bureaucratic infrastrucauMayor's Committee on City

3 Indeed, given the “implicit” nature of the agreement Plaintiff alleg&s, TBO (Mem. in Opp. t®efs.’
PostTrial Br.) at 4, Plaintiff coulcheverhave proved that he entered into any enforceable implied contract with the
City: implicit in Sections 328(a) and 394(b)’s registration and appregairements is a requirement that the
purported contract be in writingSee JFK ldldings Co, 891 N.Y.S.2d at 334; cf. NRP, 916 F.3d at 200 (holding,
with respect to City of Buffalo charter, that although the “Charter daesxpoessly direct that municipal contracts

be in writing” “that expectation is unmistakably conveyed thratinghconcurrent requirements that city contracts
be‘executetand’signed by certain officials’).

In this vein, the Court notes that there was no evidence at trial that #myauthorities that Plaintiff
identifies in his opposition to Defendanitsbtions, seeDkt. 180 (Mem. in Opp. t®efs.’ PostTrial Br.) at 4, 11,
permitted any City official to enter into a contract binding on the Cithiamit complying with the City Charter.
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Marshals, a procedure for the suspension or removal of marshals during theireapfesms of
office, and so on—has built up around the New York City Marshals progéaeDkt. 180

(Mem. in Opp. tdDefs.” PostTrial Br.) at 57. Nor is there any serious dispthat Plaintiff
remained in his posidn as a marshal for many years across several mayoral administimtions
both regular and holdover stattisat the removal of city marshals wase(if not unheard of)
during that periogthat Plaintiffinvested significant resources into maintainingdfise
throughout that time; and that he genuinely, subjectively expected to continue in leisfiéfic

his term expired in December 2018ee idat 7-9. But Plaintiff introduced no evidence that any
New York City official (or officials), through wods or conductspecifically agreedhat Plaintiff
would be allowed to continue in his officedefinitelyuntil heunilaterally elected to retirer

was removed from officeonsistentvith City Civil Court Act 81610—the critical purported
contractuatermupon which Plaintiff based hdemandat trial fordamages equivalent five

years’ income following his December 2013 terminafioBeeDkt. 158 (5/7/19 tr.) at 179-80.
Because definiteness as to material mastés of the very essence[dfew York] contract law’
Express Indus. & Terminal Corp. v. N.Y. State Dep’t of Tragfs N.E.2d 1050, 1053 (N.Y.
1999) (citation omitted), New York law would not recognize any contract, let alonepéiadm
one, on these &&s. The jury’s finding to the contrary “could only have been the result of sheer
surmise and conjecturel’ewis 325 F. Supp. 3d at 347-48. Because Plaintiff bore the burden of
proving a property right enforceable under state 1&fhite Plains Towing Corp991 F.2d at

1061-62 this evidentiary failure is independently fatahie dueprocess claim

4 Indeed, the only two City officials who testified at triaDefendant Schwam and Caroline Tahlgjandro,

the current director of the Marshal’'s Bureahoth testified that they neither took any actions signaling any
agreement to allow Plaintiff to continue fis position indefinitely nor had any subjective intention of doingSse
Dkt. 161 (5/8/19 tr.) at 359; Dkt. 158 {19 tr.) at 12526. Although the Court would grant judgment as a matter of
law even in the absence of this testimony, the Court tloé¢$laintiff never introduced a shred of evidence to the
contrary. See Lewis325 F. Supp. 3d at 348 (“The court will credit evidence favorable to the moving party that is
uncontradicted and unimpeached .” (citation omitted)).
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For these reasonBgefendants’ renewed motion for judgment as a matter of law is
grantedthe Court enters judgment as a matter of lathénCity’sfavor on Plaintiff's due-
process claimAnd because the Court has entered judgmethieitCity’sfavor on other grounds,
it need not addred3efendants’ argumentkat Plaintiff failed to prove #t any purported
implied contract was supported by consideration; that any such contract woulddukassa
matter of law by New York’s statute of frauds or New York Public Offitens §5; that
Plaintiff failed to prove the City’s liability undeévionell, 436 U.S. 658; and that Plaintiff's due-
process claim fails as a matter of law because Plaintiff could have brought a proceeter
Article 78° SeeDkt. 176 (Mem. in Supp. dbefs.’ PostTrial Br.) at 5, 7-12.

Il. Plaintiff 's Renewed Motiors for Judgment as a Matter of Law and Motions for a
New Trial and for Reinstatement

Becausehe Court has granted judgment as a matter of law to the City on the issue of
whether Plaintiff had a due-process-protected property right to continueafiitesafter his
termexpired Plaintiffs’ posttrial motions are moatnd are denied on that basis. To supply the
parties with as complete a record as possible for appeal, however, then@kesseveral
observations regarding Plaintiff's motions.

A. Plaintiff's Renewed Motionand Motion for a New Trial Regarding Defendant
Schwam'’s Liability

Even if the Court had not granted Defendants’ renewed motion for judgment as a matter

of law, and even if its election to do so is later vacated or revesseekal insuperable defects

5 Defendants @i not accompany their renewed motion for judgment as a matter of lava yaint or
alternative motion for a new trial. To the extent that Rule ¥P)lpermits the Court to state whether it would grant
a new trialin the alternative to entering judgmexst a matter of laywand to the extent Rule 50(@quiresthe Court

to so state, the Coumbtes that, for the same reasons that it grants the City judgmentadteraaohlaw, the Court is
“convinced that the jury.. reached a seriously erroneous lgsuth respect to whether Plaintiff had a protected
property right to continue in his office after the expiration of his tdrawis 325 F. Supp. 3d at 332 (internal
guotation marks omitted). The Court would therefore grant a new tridlat questio if its judgmentn the City’s
favoris later vacated or reversed.
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would bar the Court from granting Plaintiff's motion for a judgmesd matter of lavthat
Defendant Schwam deprived Plaintiff of a protected property right without due pr&=ss
Dkt. 170 (Mem. in Supp. d?l.’s PostTrial Mots.) at 911.

First, the Court is not persuaded that Plaintiff introduaegevidence upomhich the
jury couldreasonably havimund Defendant Schwahable for any due-process violatiplet
alonethat Plaintiff introducd such overwhelming eviden&voring liability that he is entitled
to judgment as a matter of law on tiestue Acceptingthat Defendant Schwam wanted Plaintiff
terminatedeven Plaintiff acknowledgdbat it washenMayor Mike Bloomberg—not
Defendant Schwamwho undertook the purportedly propedgpriving acin this caseMayor
Bloomberg “signed the letter thatassigned [Plaintiff's] office and badge to another person,”
thereby terminating Plaintifrom hisoffice. SeeDkt. 170 (Mem. in Supp. d?l.’s PostTrial
Mots.) at 9. Furthermore, as Plaintiff puts f§chwam did not discuss the subject of [Plaint]ff's
removal or replacement with Mayor Bloomberg, with the Mayor's Committeeitbrthe DOI
Commissioner . . and he had no knowledge about whether his sole contact at the Mayor’s
Office, John Baxter, was involved in the decision to reassign [Plaintiidge.” Id. at 10.
Given these facts, it was wholly reasonable for the jury to conclude that Detf&ufavam was
not personally involved in the alleged constitutional violation at issue: although there wa
undoubtedly evidence that Defendant SchwanebetiPlaintiff was not fit to be a City Marshal
and therefore wanted him out of his position Hrat Schwantook steps towarthcilitating an
end to Plaintiff's tenurgtherewasabsolutely no evidenceand certainly nancontrovertible
evidence—thatSchwan’s conduct had any effect or influence on Mayor Bloomberg’s decision

to reassign Plaintiff's badge. Arlatwas the municipal decision that @prived Plaintiff of
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his alleged property right and (b) supplies the basisfarell liability in this casé® Given this
profound evidentiary gap, the jury woutdvebeenhardpressed to finthat Defendant Schwam
was “persondy involved” in theparticularalleged constitutional violatioabout which Plaintiff
complainsWarren v. Pataki823 F.3d 125, 136 (2d Cir. 2016t alonerequired by the
evidence to make such a finding.

In light of Plaintiff's admissions that Mayor Bloomberg “signed the letter that reassigned
[Plaintiff's] office and badge to another person”; that Defendant “Schwam didisoatss the
subject of [Plaintiff's] removal or replacement with Mayor Bloomberghwlie Mayor’'s
Committee, or with the DOI Commissioner”; and that Schwam “had no knowledge about
whether his sole contact at the Mayor’s Office, John Baxter, was involved in ik®dé¢o
reassign [Plaintiff’'s] badgeDkt. 170 (Mem. in Supp. d?l.’s PostTrial Mots.) at 910, the
Court is inclined to conclude that the jury could only reasonably have found that Schwam was
either speculating or factually incorrect when he saidial that he “made sure” thBtaintiff's
badge was reassigned, at 10 (quoting Schwam'’s trial testimony)here is no evidence in the
recordthat Schwam’s machinatioifsuch as they weréadanyinfluence on Mayor

Bloomberg’s deision to terminate Plaintiff's office, armhyfinding thattheydid would have

6 The basis foMonellliability in this case has beemaystery throughoutSeeDkt. 154 (tr. of final pretrial
conference) a21-22, 4250, 14447; Dkt. 132 (Apr. 10, 2019 order) at97(directing parties to submit briefs on
“whether Defendant New York City is entitled to judgment as a mattemodn either or both of Plaintiff's claims
because . . Defendant Schwam could nleave been a ‘final policymaker’ fddonell purposes”); Dkt. 137 (P$
Mem. re:Monell); Dkt. 138 Defs.” Mem. re:Monell); Dkt. 161 (5/8/19 tr.) at 307, 385, 40105; 45461. As the
Court held at the finatharge conference, Dkt. 161 (5/8/19 tr.) 5461, Mayor Bloomberg was the only possible
“final policymaking authority” whose conduct could have rendered theli@lile to Plaintiff for any dug@rocess
violation, City of St. Louis v. Praprotnjiki85 U.S. 112, 123 (plurality opinion) (“[O]nly thosmunicipal officials
who have final policymaking authority may by their actions sulifecgovernment to § 1983 liability. . . . [T]he
challenged action must have been taken pursuant to a policy adopteddffycibl or officials responsible under
statelaw for making policy in that area of the city’s businesgtdrnal quotation marks and citations omijjed
Furthermore, as the Cowtsoheld at the charge conference, Dkt. 161 (5/8/19 tr.) a6454nd as Plaintiff's post
trial admissions confirm, there was no evidence at trial supportingiflaialternativeargumenthat the City
could be liable for Defendant Schwam’s conduct urd&at's paw” theory oMonell liability, to the extent such a
theory is even cognizablsee, e.gKregler v. N.Y.G.987 F. Supp. 2d 357, 3@ (S.D.N.Y. 2013) (The
development of Second Circuit case law concerning the patv theory is relativelyew and evolving).
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required rank speculation on the jury’s pain any event, however, there was ample evidence

to supporthe jury’s verdict thaDefendant Schwarwas not liablemeaning thajudgment as a

matter of law under Rule 50(b) would be inappropriate. And because the Court is not convinced
that the jury reached a seriously erroneous result or that its verdict codstitatecarriage of
justice,Lewis 325 F. Supp. 3d at 332-33, it would not grant Plaintiff's alternative motion for a
new trialon this issueven ifits grant of judgment as a matter of law to Defendants on the
property-right issuesee suprat. 1,is laterreversed SeeDkt. 170 (Mem. in Supp. d?l.’s Post-

Trial Mots.) at 11.

Finally, even were the Court inclined to concladea matter of lawhatDefendant
Schwanvwiolated Plaintiff's dueprocess rights, it would not grant judgment against Schwam
because he would hagealified immunity Qualified immunity shields a government official
from money damages when his conduct did “not violate clearly established statutor
constitutional rights of which a reasonable person would have kna@ity"of Escondido v.
Emmons139 S. Ct. 500, 503 (2019) (per curiam) (quotigela v. Hughesl38 S. Ct. 1148,
1152 (2018) (per curiam)¥ee also, e.gDavis v. Schered68 U.S. 183, 197 (1984) (“A
plaintiff who seeks damages for violation of constitutional or statutory rigaysavercome the
defendant official’s qualified immunity only by showing that those rightewkarly
established at the time of the conduct at issue.”). While a plaintiff need notydartdse
directly on point” to demonstrate that an asserted federal right vatyastablished at the time
a defendant acted, the Supreme Court has instructed time and again that “exasgdgmirmust
have placed the statutory or constitutional quedieyond debat& Mullenix v. Luna136 S. Ct.

305, 308(2015) (per curiam) faphasis added) (citation omittedge also, e.gEmmons139 S.

7 It appears that Plaintilected not to pursue discovery from either forearor Bloomberg or from John
Baxter to fill in this evidentiary void.
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Ct. at 504 District of Columbia v. Weshy38 S. Ct. 577, 589-90 (2018) (“The rule must be
settled law, . . which means it is dictated by controlling authority or a robust consensisesf ca
of persuasive authority(internal quotation marks and citations omittetlypitev. Pauly 137 S.
Ct. 548, 551-52 (2017) (per curiam) (“[&Jeral statements of the law are not inherently
incapable of giving fair and clear warningdfficers, . . . but in the light of prexisting law the
unlawfulness must be apparent . . . .” (internal quotation marks omitted)). To that end, the
Supreme Court has described qualified immunity as a “demanding” doctrine piptedtiout
the plainly incompetent or those who knowingly violate the lawésby 138 S. Ct. at 589
(quotingMalley v. Briggs 475 U.S. 335, 341 (1986)). A defendhasqualified immunityfrom

a dueprocess claimvhenit was not clearly established at the time of the alletggativation that
the purported property or liberty interest of which the plaintiff was deprixges] in fact,
protected by the Due Process ClauSee, e.gGreenwood v. N.YOffice of Mental Health163
F.3d 119, 123-24 (2d Cir. 1998) (affirming gratgualified immunity where liberty interest

underlying dueprocess claim was not clearly established when defendant &cted).

8 In light of these principles, Plaintiff's assertidaring trialthat ‘based on longstanding Supreme Court
decisions like th@erry case. . .notice and opportunity to be heard before an interest in a livelihood isatiis
an established principle of law for which qualified immunity does not dppkt. 161 (5/8/19 tr.at 40611, is
inadequate See Paulyl37 S. Ct. at 552 (“[t]is again necessary to reiterate the longstanding principle that clearly
established law should not be defined at a high level of generalitis this Court explained decades ago, the
cleaty established law must be particularized to the facts of the cag®therwise, plaintiffs would be able to
convert the rule of qualified immunitgto a rule of virtually unqualified liability simply by alleging violation of
extremely abstract rights(internal quotation marks and alterations omittedi))any event, although the general
right against deprivation of property without due process was glestdblished long ago, a defendant is still
qualifiedly immune from a duprocess claim unlesg the time of the deprivatiaghwas clearly established thidue
purportedproperty interesivas, in fact, a property interest protected by theptoeess clausethat is, one
protected under state ladee, e.gGreenwood163 F.3d at 1224; see alspe.g, Perry, 408 U.S. at 602 n.7;
Ezekwo940F.2d at 782.

Furthermore, contrary to Plaintiff's contention at trisdeDkt. 161 (5/8/19 tr.) at 40&n officer’s
entitlement to qualified immunity may be evaluated at any stage of the pirggzeadluding during and after trial.
See, e.gOrtiz v. Jordan 562 U.S. 180, 184 (2011)A qualified immunity defense, of course, does not vanish
when a distiGt court declines to rule on the plea summarilfe plea remains available to the defending officials at
trial; but at that stage, the defense must be evaluated in light of tleetenand quality of the evidence received in
court?).
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Because Plaintiff's alleged protected property interest implied contract with the City
of New Yorkobligatingthe City to albw a city marshato remain in his office after his term
expires, either in holdover status or as a formally reappointed marshal—was purportesly ba
on “[florty years of practices and an established and consisterseafutealings,” to borrow
Plaintiff's phrasing, Dkt. 180 (Mem. in Opp. Refs.” PostTrial Mot.) at 4, Plaintiff’slegal
entitlemento keep that propertyterest—and thus the alleged unlawfulness of Defendant
Schwam'’s conduct vis-gis that interest-was not “beyond debadtevthen Schwam acted.
Mullenix, 136 S. Ctat 308(citation omitted) Besides resting on an amorphous amalgamation of
unspoken signals implicit in the conduct of many people over many years: the purpattadtc
failed to comply with the New York City Chartesge suprat. I; Section 5 of the New York
Public Officers Law treateBlaintiff's office as “vacant for the purpose of chogsiis
successor,N.Y. Pub. Off. 8 5; and no statute, case, or other authority would have indicated to a
reasonable officialh Defendant Schwam’s positigar even to Plaintiff himself) that Plaintiff
had an implied contract with the City of New York dirig him to remain in his office
indefinitely. Under these circumstanc&;hwam would be entitled to qualified immur#and
judgment against him or a new trial on his liabilitguld thus be inappropriateeven if the
Court’s grant of judgment in the @i¢ favor is reversed

B. Plaintiff's Renewed Motion Regarding Compensatory Damages and Motion for a
New Trial to Determine Such Damages

Even if the Court had not granted Defendants’ renewed motion for judgment as a matter
of law, the Courtvould notgrantPlaintiff's motion for a judgment that he is entitled to
compensatory damages as a matter of I&eeDkt. 170 (Mem. in Supp. d?l.’s PostTrial

Mots.) at 11-16.
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As an initial mattertheCourt rejects Plaintiffsenewed argumetiathe did not lear
the burden of proving his entitlement to compensatory dam&gebkt. 170 (Mem. in Supp. of
Pl.’s PostTrial Mots.) at 12. The cassspporting the Court’s vieand contradicting Plaintiff's
from and within the Second Circuit are legiddee, e.gKassim v. City of Schenectadyl5
F.3d 246, 250 (2d Cir. 2005) (“Having shown no harm or loss attributable to the failure to give
him a pre-deprivation hearinfplaintiff] has shown no reason why the court’s restriction on
compensatory damages deprivéch of any entitlement).® In light of these authoritiethe
Court cannot accept Plaintiff’'s contention that the Court “should have shifted the burden to the

Defendants to prove that [Plaintiff] would not have continued in his office after the

° See also, e.gPatterson v. City of UticeB70 F.3d 322, 338 (2d Cir. 2004) (“We have held that the plaintiff
has the burden to show that the property or liberty deprivation fatwia sought compensation would not have
occurred had proper procedure been observedl]n order to award plaintiff compensatory damages, the jury must
determine that the injuries plaintiff claims he suffered as a restlieafeprivation of his liberty interest would not
have occurred if [the defendant] had provided plaintiff withiffiGdent nameclearing hearing. . .If the jury
determines that the plaintiff would not have been reinstated or wowdddsen terminated from subsequent
employment regardless of whether or not he received a-okraeng hearing, it cannot award hiast wages.”)
(internal quotation marks omittedyobinson v. Cattaraugus CtyL47 F.3d 153, 162 (2d Cir. 1998) (“If a jury finds
that a constitutional violation has been proven but that the plaintiff habawhsnjury sufficient to warrant an
award ofcompensatory damages, the plaintiff is entitled to an award of at leastal@amages as a matter of
law.”); LeBlaneSternberg v. Fletche67 F.3d 412, 4B(2d Cir. 1995) (“A plaintiff who has proven a civil rights
violation but has not proven actualngpensable injury, is entitled to an award of nominal damagé4irigr v. City

of Glens Falls999 F.2d 655, 660 (2d Cir.1993) (“Absent a showing of causation and actug| &plaintiff is

entitled only to nominal damages. . . . In this Circuit, thelbn is normally on the plaintiff to prove each element of
a §1983 claim, including those elements relating to damages. . . . It wafotiedplaintiff’'s] burden to show that

the property or liberty deprivation for which he sought compensatiafdwmthave occurred had proper procedure
been observed.”WicCann v. Coughlin698 F.2d 112, 126 (2d Cir. 1983) (“It is well established that to collect
compensatory damages in an action brought pursuant to 42 U.B283 8a plaintiff must prove more than ana
violation of his constitutional rights. He must also demonstrate thabtigittitional deprivation caused him some
actual injury.. . .When a plaintiff is unable to prove causation, he may collect only nhominalggani);Oladokun

v. Ryan No. 06CV-2330, 2012 WL 1071228, at *2 (S.D.N.Y. Mar. 30, 2012) (“Compensatory damage awards
under § 1983 are ordinarily determined according to corlariort principles, which require a showing of
causation and actual injury. . . . Although a victim of a deegss violation is always entitled to nominal damages,
a victim may recover compensatory damages only if there was an actual dpbdiberty or property caused by
the violation.. .. Contrary to the rule adopted in the majority of circuits, the&g@Circuit has consistently held

that the plaintiff has the burden of showing that the challenged discipintion would not have been taken if he
had been afforded procedural due procesR&dyfzano v. Cty. of Nassddo. 0#CV-3983, 2012 WL 100490@t *4
(E.D.N.Y. Feb. 27, 2012) (“It is well established that to collect corsgteny damages in an action brought pursuant
to 42 U.S.C. 8983, a plaintiff must prove more than a mere violation of his constititrights. He must also
demonstrate thahé constitutional deprivation caused him some actual injury.” (iftguwdation marks omitted));
Burka v. N.Y.C. Transit Authz47 F. Supp. 214, 221 (S.D.N.Y. 1990) (“In the Second Circuit, the burdentis on t
plaintiff to show that thehallenged disciplinary action would not have been taken if he had bestedffo
procedural due process.” (internal quotation marks and alteration gitted
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constitutionallyrequired fic] hearing.” SeeDkt. 170 (Mem. in Supp. d?l.’s PostTrial Mots.)
at12.

Spinelli v. City of New Yorl679 F.3d 160, 175 (2d Cir. 2009), dazekwo 940 F.2d at
786, are not to the contrary. In both cases, the Second Circuit held that a Section 1983 plaintiff
had proven a due-process violation as a matter of law and remanded the case ugtiomsto
determinecompensatory damageSpinell; 579 F.3d at 17%zekw9 940 F.2d at 786. In
neither case, however, did the court cite, let alone examiihe; Second Circufirecedent
squarely holding that the plaintiff bears the burden of prottima the property or liberty
deprivation for which he sought compensation would not have occurred had proper procedure
been observedPatterson370 F.3d at 338. Anuh neither case was there a reason to daiso
Spinelli by the time the plaintiff had filed her Section 1983 lawsuit, the City of New Nad
given her the proceshe was due arthd restored her license to operate a gun-store
conclusively demonstrating that, had she been given pre-deprivation proceisgnte Would
not have been taken in the first pla&ee579 F.3d at 165. And iBzekwgit appears that the
court waspersuaded that the plaintiff had, in fact, demonstrated that she would have been made
chief residenhad she been given notice and a bona fide opportunity to be heard: although not
explicit, thecourt of appeals expressed deep skepticism of the distudtscinding that the
decision to deny the plaintiff the chief resident positi@s genuinely motivated by acaderaic
interpersonatoncerns rather than sexisseg940 F.2d at 784uggesting that, in the Circuit’s
view, had theplaintiff been given a fair hearinghe would not have been bypassed for
promotion. In any event, to the exteBpinelliandEzekwacanproperlybe read to suggest that a
plaintiff asserting a duprocess claim does not bear the burden of provingrtidement to

compensatory damages, those cases are contrary to the great weight ofdegigierSecond
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Circuit. Faced with such a lopsided choice, the Court feels compelled to followitite ofe
authoritycited above?

The governing legal princip having been establishatfollows that Plaintiff is not
entitled to a judgment that he is entitled to compensatory damages as a matteRdaiaiff
introduced no evidence, let alone conclusive evidence, that Mayor Bloomberg—the person who
reassjyned Plaintiff's badge and thereby removed him from office—would not have done so had
Plaintiff first been given notice and an opportunity to be heard. Indeed, the jury did not even
hear evidence that Mayor Bloombevguld have reached a different conatushad Defendant
Schwam not contacted John Baxter about Plaintiff: as Plaintiff acknowledgest Blapmberg
“signed the letter that reassigned [Plaintiff's] office and badge to anathssrng; Defendant
“Schwam did not discuss the subject of [Plaintiff's] removal or replacememiviét/or
Bloomberg, with the Mayor’s Committee, or with the DOl Commissioner”; and SuHwad
no knowledge about whether his sole contact at the Mayor’s Office, John Baxter, wasdnvol
in the decision to reassign [Plaintiff's] badge,” Dkt. 170 (Mem. in Suppl.&fPostTrial
Mots.) at 9-10.Judgment as a matter of law as to entitlemenbtopensatory damages would,

therefore be inappropriate even if the Court’s grant of judgment to thei€rgversed And

10 The other cases Plaintiff citesgeDkt. 170 (Mem. in Supp. of P$ PostTrial Mots.) at 1314, come from
the Sixth, Seventh, and D.C. Circuits, all of which follow a rule eoytio the Seconsl See Thompson v. District
of Columbia 832 F.3d 339, 347 & n.3 (D.C. Cir. 2016) (collecting cas®ith all respect to thoseourts of
appealsthisCourt is bound byecond Circuiprecedent

The Court rejects Plaintiff's contention that the Second Circuit’s admonitibtinier that “the burden is
normally on the plaintiff to prove each element of 983 claim, including those elements relating to damages,”
999 F.2d at 660, idicta’ SeeDkt. 170 (Mem. in Supp. of P$ PostTrial Mots.) at 1416. In that case, the court
affirmed the district court’s award of lost wages and pension benefthe plaintiff precisely because he had
satisfied his burden of proving his entitlement to compensatory dandg@seaning that the court’s articulation of
the burden wasery muchratio decidendi, nobbiter dictum In any event, neither Plaintiff’'s characterization of
Miner's language nor his efforts to distinguish that case on its e#Bkt. 170 (Mem. in Supp. of P$ PostTrial
Mots.) at 1516, gets him past thraft of other authorities confirming that Plaintiff bore the burden of proving “that
the property or liberty deprivation for which he sought compensatiahdwmt have occurred had proper procedure
been observedPatterson 370 F.3d at 338.
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because the Court is not convinced that the verdict on this point was seriously error@eous or
miscarriage of justicd,ewis 325 F. Supp. 3d at 332-33, ghiagtPlaintiff’'s alternative motion
for a new trialonthisissuewould not be appropriateéSeeDkt. 170 (Mem. in Supp. d?l.’s Post-
Trial Mots.) at B.

Finally, the Court must reject Plaintiff’'s peculiar analogytdterson v. Coughlir©05
F.2d 564, 568-70 (2d Cir. 1990), in which the Second Circuit affirmed that a plaintiff ordinarily
bears the burden of provimgtitlement to compensatory damages but heldthieaburden had
shifted to the defendant prison officials because,amyifg the plaintiff from calling witnesses at
his administrative trighnd claiming ignorance of the identities and whereabouts of the inmate
witnesseghat the plaintiff wished to calthe defendants had made it impossible for the plaintiff
to carry hisburden. Airday is by no means akin to the prisonmate plaintiff inPatterson
There is no indication that Defendairiterfered with Plaintiff's ability tasupporthis claim for
compensatory damagesth evidencdrom formerMayor Bloomberg, John Baxter, or other
City officials who could shed light on whether Mayor Bloomberg would have reassign
Plaintiff's badgaf Plaintiff been given notice and an opportunity to be heHrduch evidence
existed it was out there for Plaintiff taking. The absence af at trial “must be laid squarely at
the door of thgPlaintiff] and no one else.Patterson 905 F.2d at 569.

* * *
For all these reasonhe Court would denflaintiff's posttrial motionseven ifits grant

of judgment as anatter of law to the City of New York is reverséd

1 Because the Court fgranted judgment to Defendants on theplaeess claim, the question of
appropriateemedies for that claim imoot The Court therefore expresses no opinion on Plaintiff's requeahfor
order reinstating him as a marsh8eeDkt. 170 (Mem. in Suppof Pl’s PostTrial Mots.) at 12, 47.
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CONCLUSION

For the foregoing reasorBlaintiff's postirial motiors areDENIED, andDefendants’
renewed motion for judgment as a matter of ie@RANTED. Judgment as a matter of lasv
granted to Defendant the City of New York Blaintiff’'s dueprocess claim

The parties must appear for a conferenc®otober 3, 2019, at 2:00 P.M.The parties
must be prepared to discuss next stepBlamtiff's equatprotection claim.SeeDkt. 132 at 4-6.

The Court reminds the parties that it is happy to refer themetbation or taVlagistrate
JudgeParkerfor settlement discussions upon a joint request.

Pursuant to Fed. R. Civ. P. 54(b), no judgment shall issue until further order of this Court.

SO ORDERED. ‘_
Date: September 13, 2019 VALERIE CAPRCNI
New York, New York United States District Judge

Page20 of 20



