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TIMOTHY MERRICK, D.C. d/b/a ALIVE & : .

WELL CHIROPRACTIC, JOSHUA I. DETE-FILED: _8/31/2015

KANTOR, D.C., JASON PIKEN, D.C. d/b/a

INNATE CHIROPRACTIC OF :

MANHATTAN, and CRAIG FISHEL, D.C., : ORDER

on behalf of themselves and all others similarly :

situated, : 14 Civ. 8071 (ER)
Plaintiffs, :

- against :

UNITEDHEALTH GROUP INCORPORATED, :

UNITEDHEALTHCARE, INC., :

UNITEDHEALTHCARE SERVICES, INC., :

OPTUM INC.,andOPTUMHEALTH, INC., :
Defendants :

_______________________________________________________________ X

Four ChiropractorsTimothy Merrik, D.C., doing business as Alive & Well
Chiropractic, Joshua Kantor D.C., Jason Piken, D.C., doing business as Innate Claropracti
Manhattan, and Craig Fishel D.C. (collectively “Plaintiff@}sert a class action on behalf of
themselves and others similarly situated, against UnitedHealth Group In¢edjora
UnitedHealthcare, Inc., UnitedHealthcare Services, Inc., Optum amd.OptumHealth, Inc.
(collectively “Defendants” or “United’)asserting violations ohe Employee Retirement
Income Security At of 1974 (ERISA”). In the instant motion, Uniteshovesto compel
arbitrationonly of Merrick’s claims and todismiss Merrick’s claimsFor thereasons set forth
below, United’s motion to compel arbitrationMegrrick’s claims iSGRANTED, andUnited’s

motion to dismiss Merrick’s claims BENIED. Merrick’s claims are instead STAYED.
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I. Factual Background
a. The Allegations

Plaintiffs arehealthcare providers licensed to provide chiropractic services in New York.
Am. Compl. 11 1, 3-6Plaintiffs provide healthcare services to patients covered under United
healthcare plans governed by ERIGEBovered Patients?)Id. {1 1, 14, 19, 53. According to
Plaintiffs, patients routinely authorizeem, agproviders, to receive payments from United.
65, 66, 97, 98, 121-124, 142-144.s AresultPlaintiffs bill directly to and receive payments
directly from United for services provided to Covered Patielats{{ 19, 67, 99, 126, 146.

UnitedHealth Group leorporated is a health compangorporated in Deaware Id. § 7.
UnitedHealthcare, IncUnitedHealthcare Services, Inc., Optum, Inc., and OptumHealth, Inc.,
doing business &3ptumHealth Car&olutionsinc., arewholly owned subsidiaries of
UnitedHealth Group Incorporatedd. 71 811. Plaintiffs dlege that United is a Plan and/or
Claims Administratoas defined b¥RISA, and is therefore, responsible for determining
whether a given claim is covered under the healthcare plans and effectuatimyppyrany
covered servicesld. 1 7,17.

Plairtiffs asserputativeclass actia claims against Unitefdr United’s purported
violation of ERISA clains regulation, 29 C.F.R. 82560.503“Claims Regulation”) Id.  46.
According to Plaintiffs, when a Plan or Claim Administrator rendeisitial decision on
claims “meaning the decision rendered before any appeal of a claim determinéwtoGlaims
Regulation requires claimant, in this case Plaintiffs, to be notifieah 6ddverse benefit

determination® made by the Platnol] later than 30 dayafter receipt of the clairh Id. ] 25.

1 The Claims Regulation defines “Adverse Benefit Determination” as:
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This timeperiod “may be extended one time by the plan for up to 15 days, provided the plan
administrator determines such an extension is necessary . . . and notifiesrtastclarior to the
expiration of the irtial 30-day period[.]” Id.  25. Plaintiffs claim thatUnited originally
“voluntarily paid . . . benefits within the required time limits set out in the Claims Riegtla

but thenreversed itsnitial benefitdeterminatioron numerous occasioafterthe thirty-day time
periodpassedand without requesting an extensioagquestedhat Plaintiffs refund the amount
allegedly overpaithy Unitedfor these benefitsld. 11 1, 60-62, 187Specifically,United
allegedly sent letters to Plaintiffs requestpagient’s clinical recordafter the thirtyday period
had passedand then recouped the allegedly overpaid amounts when Plaintiffs declined to
provide clinical records on the basis that United could no longer question the Idalffj.60,

62. United Hegedlyrecoupedheoverpaid amountby offsetting tlese amounts from approved
claim payments owed to the same providers for services provided to differentgatider
different healthcare plangd. {1 62, 187.Plaintiffs assert that Unitediecoipmentof

previously paid claimamount to an “Adverse Benefit Determination” as defined in the Claims

Regulation.Id. 1 26, 169, 173.

[A] denial, reduction, or termination of, or a failure to provide or makengat

(in whole or in part) for, a benefitncluding any such denial, reduction, or
termination, or failure to provide or make payment that is based on a
determination of a participant’s or beneficiary’s eligibility to participate in a
plan, and including, with respect to group health plans, @ldeaduction, or
termination of, or a failure to provide or make payment (in whole or in mart) f

a benefit resulting from the application of any utilization reviewywa#f as a
failure to cover an item of service for which benefits are otherwiseidadv
because it is determined to be experimental or investigational or not medicall
necessary or appropriate.

Id. T 26.



United specifically requested patient recofdsm Merrick startingat an unidentified
point prior to May 17, 2018rough May 27, 2014:

e OnMay 17, 2013, Unitedent a letter to Merrick allegedly reitaraf its previous
requestor documentsnd specifically requesig the patient record®r patiens
numbeed 201, 205, 206, 209, 210, and 213 through @t Bervices prvidedby
Merrick in 2012. 1d. § 127? Merrick “did not forward the requested information
and did not otherwise reply to the May 17, 2013 letter” because more than thirty
days had passed since United received the claim and United did not request a
fifteen day extension, therefore, Merrick alleges he was not required to comply
with United’s requestid. 1 128.

e On September 5, 2013, United allegedly requested Merrick réfenalleged
overpaymentdglisted in a spreadsheet titled “Refund Request Claim Defiauil,”
servicegrovidedby Merrick to patierd numbered 201, 205, 206, 209, 210, 214
and 218.1d. 1 129.

e On September 20, 2013, United allegedly sent antgtter to Merrick requesting
Merrick provide record$or patiens numbeed 201 through 21@or services
providedby himin 2013. Id.  130. Merrick “again did not forward the
requested information and did not otherwise reply to the September 20, 2013
letter’ for the same reasons Merrick did not respond to United’s May 17, 2013
letter. Id. §131.

e On October 28, 2013y letter titled “FOLLOW UP REQUESF Overpayment
Notification,” United requested Merrick refuriide alleged overpaymenfor
services providetly himto patienthumber 211.1d. § 132.

e On March Z, 2014, Uniteallegedly senMerrick another letter titled
“Outstanding Overpaymentgihdagain requesd Merrick refundthe alleged
overpayments for services provided to patients numbered 201, 205, 206, 209, 210,
214, and 218ld. 1 133.

According to Merrick, “United did not offer, in good faith, any informal dispute
resolution procedures regarding the dispute related to its request for mezbed$teand did not
“invoke the arbitration clauses in the Provider Agreements regarding these slispait§{ 135,
136. After Merrick did not respond tany ofUnited’s requests for documentation and

recoupment othealleged overpayments, United purportedfiset theoverpayments by

2 Plaintiffs state that in United’s May 17, 2013 letter, United claimed to have previsestya letter to Merrick
requesting patiemecords. Id.



reducing the amount United paid Merrick for services performed for othentsmatovered by
other healthcare plansd. { 137.

Plaintiffs, including Merrick,allege that they are ERISA beneficiargsserting ERISA
claims on behalf of their patientSee idff 5458. Pursuant to ERISA Section 502(a)(1)(B),
Plaintiffs request declaratory religfat(a) Defendants have no legal authority, after the time set
forth in the Claims Regulation, to reverse benefit determinations it previmaslg, (b) “cannot
recoup monies that have been previously paid[,]” and (c) future payments owed loyfoinite
covered services “shall not be redueeant offset—by any amounts” past the time period allotted
in the Claims Regulationid. 1 12-194. Plaintiffs also request monetary judgment and
reimbursementinder Section 502(a)(1)(B), for “all amounts . . . taken from Plaintiffsia. .
offsetting.” Id. § 195. Pursuant to Section 502(a)(3), Plaintiffs request injunctive relief
enjoining United from reversing previously made benefit determinations andiofjsahounts
previously paid in violation of the Claims Regulation or, alternatively, requirmtet to
comply with the Claims Regulatiorid. {{ 197-200.

b. The Provider Agreements

Merrick is an“in-network” healthcare providéhat routinely treats patients covered
under Unitechealthcareplans through his busisg, Alive & Well Chiropractic.Am. Compl. 1
3, 19. “An ‘in-networK provider is a provider who has entered into a contractual agreement with
United—separate and apart from the United Administered Rtaasder which the provider has
agreed to accept redent benefits under the Plans for providing healthcare services to Covered

Persons Provider Agreements” ® 1d.  18(emphasis original) Merrick executed two

3 Thethree othePlaintiffs arenot included in this motion because they do not have Provider Agreemémts wi
United and thus ar®ut-of-network” providers.See id{ 19.
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Provider Agreements, one with United’s New York NéktO/nonIPA network (ACN Group,
Inc.) (the “Non-HMO Provider Agreement” or “Ex. 1”) and the other with United’'s New York
HMO/IPA network (ACN Group IPA of New York, Inc(}he “HMO Provider Agreement” or
“Ex. 27), in 2011. SeeDefs.” Mem. at 2Decl. of Steven Vynorius (“Vynorius Decl.”) Exs. 1,
2.* These Provider Agreements spedifyw Merrick is to submit, bill, process, and beigdor
his services.Vynorius Decl.Ex. 1 88 3.3, 4Ex. 2 § 3.4, 6. Additional rights and obligations of
the parties to the Provider Agreements are specified in Operations Mlanaafporated into the
Provider Agreementsld. Ex. 1 8§ 4.3 (“A claim will be considered properly completed if
Provider complies with the billing procedures set forth in this Agreement, the ifama&y, the
Operations Manuabr other applicable documents”); Ex. 2 8 6.1 (saseg alsEx. 3, EX. 4.
According to United, Merrickvasobligaed under the Provider Agreements, and
documents incorporated therein, to retain and submit substantiating documents upon nequest fo
services provided to Covered Patieridefs! R. Mem. at 1;see alsd/ynorius Decl.Ex. 1 88

4.3,7,Ex.2886.1,6.3,11; Ex. 3 at 18, 27; Ex. 4 at 17, [2& provider does not provide the

4“IPA” stands for “independent practice association.” “HMO” stands for “haakliintenance organization.” ACN
Group, Inc. subsequently changed its name to OptumHealth Care Solltmn¥ynorius Decl. { 3.

5 The HMO Provider Agreement states that “Provider ghaihtain and provide IPA, ACN, MC{nanaged care
organization] and ptate and federal agencies] . . . with all records relating to services prawigach Member by
Provider[,]” “IPA or any authorized agency or organization may requesical records,-xays or other documents
[and] Provider shall provie copies of these records[,]” and “Provider shall provide access to IPA and 8lCOs,
reasonable times upon demand by IPA and MCOs, to inspect [documentdhting to Provider’s performance of
this Agreement, including, without limitation, access teriber’'s medical records and financial records pertaining
to the cost of operations and income received for Physical Health Servicetedrttviembers.VynoriusDecl.
Ex.28811.1,11.2,11.4.

The NorHMO Provider Agreement states “Any such recotdsedical records, documents, evidences of coverage
and other relevant information in Provider’s possession upon which Ali@ te reach a decision concerniag
Member complaint or grievance’] shall be maintained . . . and shall be raadilgble to AGI and Plan at all
reasonable timg3” “ If requested by ACN, Provider shaltovide copies of such records[,]” and is Provider’s
responsibility to provide ACN with requested information and records or copiesords to allow ACN to release
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requested documents, United contendsithess the right under the Proved Agreement$o
recover payments for services render8edd. Ex. 3 at 27; Ex. 4 at 26.Merrick concedeghat
he did not provide the requested documents to UnfledAm. Compl. 1§ 128, 131.

United also contends that Merrick is prohibited from billing his patients for pagment
denied by United because of Merrick’s failure to comply with the Provider Agrasime
administrative requirements, including Merrick’s obligation to provide recordsited) See
VynoriusDecl.Ex. 1 8 4.2Ex. 2 8§ 6.3Ex.3 at 17, 19; Ex. 4 at 16, 18. Conversdiigrrick
argueghatin accordance with the terms of the written assignments exdnyteslpatients the
patientswere and are financially liable for the services providetiby Am. Compl. § 137.
Merrick further assertthat any purportetiar in the Provider Agreemengsrtaining to patients’
responsibility for theservicesat issue isnapplicable because “United determined that these
services were not covered by the health Plans at issue” as shown by$@tedipment and
offseting of payments regarding tbe servicesld.

In addition to establishintherights and obligations of Merrick and United, the Provider
Agreements also contain arbitration provisions for “any dispute arising outeftng b” the
Provider Agreement or “any disputes abfthie parties’]business relationship.SeeVynorius

Decl.Exs. 1, 2. he HMO Provider Agreemespecifically states

such infamation or records to Plans as necessary for the administration of tbgt Bemtract or compliance with
any state or federal laws applicable to the Plaig.Ex. 1 § 7.2.

8 The Operations Manual, incorporated into the Provider Agreensest¢ynorius Decl. Ex. 1 § 4.3; Ex. 2 § 6.1
explicitly states “[i]f Optum . . . or other authorized organizatiequests medical recordsrays, or other
documents, the provider must comply with this request as soon as posgiblg, later than 14 days from the
request. . . . Optum Audit and Recovery Unit may request medical rdoottle purpseof verifying paid services.
It is the responsibility of the participating providers to comply with thisestjand submit request records within
the time specifiedh the requestFailure to comply with these requests may result in action to recover payments

for servicesrendered for those cases during the period for which therecords are requested.” Id. Ex. 3 at 27
(emphasis added); Ex. 4 at 26 (same).



In the event of any disputarising out of or relating to this
Agreement, Provider andPA shall first attempt in good faith to
resolve the dispute mutually between themselves. Provider may
submit any dispute to IPA for resolution in writing. IPA may
submit any dispute to Provider by contacting Provider in writing.

If Provider and IPA are nable to resolve a dispute by mutual
agreement, the matters in controversy may be submitted, upon the
motion of either party, to arbitration under the Commercial Rules
of the American Arbitration Association (AAA).. .

Id. Ex. 2 8§ 23. The NoHMO Provider Agreement similarly providehat:
ACN and Provider will work together in good faith to resolve any
disputes about their business relationship. If the parties are unable
to resolve the dispute within 30 days following the date one party
sent written otice of the dispute to the other party, and if ACN or
Provider wishes to pursue the dispute, it shall be submitted to

binding arbitration in accordance with the rules of theefican
Arbitration Association. . . .

Id. Ex. 1 § 8.
II.  Procedural Background

On October 7, 2014, Plaintiffs filed their Complaint against United. DocAPa
conference held before this Court on January 22, 20difed was granted leave to fibeotions
to compel arbitration of Plaintiff Merrick’s claims and tsiohissthe claims bthe other three
Plaintiffs. OnFebruary 27, 2013 )nitedfiled the two motions. Docs. 41, 43. On April 29,
2015, Plaintiffs filedan Amended Complaint arttheir Opposition to United’s Motion to Compel
Arbitration of Plaintiff Merricks claims. Docs2, 53. On June 1, 2015, United filed its reply
in support of its Motion to Compel Arbitration. Doc. 54t a conference held before this Court
on June 24, 201%Jerrick and United elected to stand on their papers regarding the Motion to

Compel Arbitraion notwithstanding the Amended Complaint.

7 United wa granted leave to file Motion toDismiss the Amended Complaint. By Order dated July 27, 2015,
United’sMaotion toDismiss the originaComplaint was terminated. Doc. 65.
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lll. Legal Standard

Section 4 of the Federal Arbitration Act (the “FAA” or the “Act”) requires t®tw compel
arbitration in accordance with the terms of an arbitration agreement, upon tbe aiaither
party to the agreement, provided that there is no issue regarding its crédti@T Mobility
LLC v. Concepcionl31 S.Ct. 1740, 1748 (2011) (citing 9 U.S.C. §la)the absence of clear
and unmistakable evidence to the contrary, courts assume they, not arbitratonstemdesl to
decide “certain gateway matters, such as whether the parties have a validarlategement at
all or whether a concededly binding arbitration clause applies to a cepainftgontroversy.”
Green Tree Fin. Corp. v. Bale 539 U.S. 444, 452 (2003jlowsam v. Dean Witter Reynolds,
Inc.,537 U.S. 79, 83-84 (2002ee alsdNachovia Bank, Nat. Ass'n v. VCG Special
Opportunities Master Fund, Ltdb61 F.3d 164, 171 (2d Cir. 2011)n(the absence of an
agreement by the pags to submit the matter of arbitrability to the arbitrator, the question of
whether or not a dispute is arbitrable is one for the cQuitie FAA “leaves no place for the
exercise of discretion by a district court, but instead mandates that distritsshall direct the
parties to proceed to arbitration on issues as to which an arbitration agreemeehhsigried.”
Atlantica Holdings, Inc. v. BTA Bank JS{g. 13 Civ. 5790 (JMF), 2015 WL 144165, at *6
(S.D.N.Y. Jan. 12, 2015) (internal quotatimarks and citation omitted) (emphaadded.

“To determine whether to compel arbitration, the Court must weigh three primar
considerations: (1) whether the parties agreed to arbitrate; (2) whetipdaititef’ s claims fall
within the scope of that agement; and (3) if federal statutory claims are at issue, whether
Congress intended those claims to be aditrable” Murphy v Can. Imperial Bank of
Commerce709 F. Supp. 2d 242, 245-46 (S.D.N.Y. 2058 alscApplication of Whitehaven

S.F., LLC v. Spangled5 F. Supp. 3d 333, 342 (S.D.N.Y. 201dpeal filedOct. 4, 2014)
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(citing JLM Indus., Inc. v. StoltNielsen SA387 F.3d 163, 169 (2d Cir. 2004)]W]here the
District Court is required to determine arbitrability, we have noted, the sumnaigmygnt
standard is appropriate Wachovia Bank, Nat'l Ass'661 F.3cat172. “[T]he party resisting
arbitration bears the burden of proving that the claims at issue are unsuitabbétfatien.”
Green Tree Fin. Corp.-Alabama v. RandolpB1l U.S. 79, 91 (2000) (citations omittedheT
resisting party shoulders the burden of proving its defensether it argues that arbitration is
improper because “the arbitration agreement is invalid under a defense to dontnation,” or
asserts that “therlitration contract does not encompass the claims at’isgugig v. Midland
Funding, LLC,No. 13 Civ. 4715 (PKC), 2013 WL 6017444, at *2 (S.D.N .Y. Nov. 13, 2013).

Moreover, “federal policy strongly favors arbitration as an alterndisjgute resolution
process,” thus, “any doubts concerning the scope of arbitrable issues should be radalear
of arbitration,” and “[flederal policy requires [courts] to construe arlodinatlauses as broadly
as possible.”Collins & Aikman Prods. Co. v. Building Sys., [fs8 F.3d 16, 19 (2d Cir. 1995)
(internal citations and quotatioomitted);see also, e.gChampion Auto Sales, LLC v. Polaris
Sales Inc.943 F. Supp. 2d 346, 351 (E.D.N.Y. 2013) (“In keeping with this policy, the Court
resolves doubts in favor of arbitration and enforces privategoetiated arbitration agreements in
accordance with their terms.”j[U]nless it may be said with positive assurance” that the
arbitration clause does not cover the disputed issue, the court must compéiarbi@allins &
Aikman Prods.58 F.3dat 19 (quotingDavid L. Threlkeld & Co. v. Metallgesellschaft Ltd.
(London),923 F.2d 245, 250 (2d Cir. 1991)).

Despite the federal policy favoring arbitration, courts only apply the dpmpson of
arbitrability” if an “enforceablearbitration agreement is ambiguous about whether it covers the

dispute at hand.'Granite Rock Co. v. Int'l| Bhd. of Teamsté&81 U.S. 287, 301 (2010)

10



(emphasis added$ee also Allstate Ins. Co. v. Muf§1 F.3d 94, 97 (2d Cir. 2014)[Djoubts
concerning the scope of an arbitration clause should be resolved in favor of arbitration,
however, this “presumption does not apply to disputes concerning whether an agreement t
arbitrate has been madeGoldman, Sachs & Co. v. Golden Empire Sch. Fin. Aué#,F.3d
210, 215 (2d Cir. 2014) (quotirgpplied Energetics, Inc. v. NewOak Capital Mkts., L&T5
F.3d 522, 526 (2d Cir. 2011))It is the courts duty to interpret and construe an arbitration
provision, but only where a contract is ‘vdyidormed’ and ‘legally enforceable.’Kulig, 2013
WL 6017444, at *2¢iting Granite Rock Co561 U.S.at 300.

IV. Discussion

a. Motion to Compel Arbitration

In the instant actigrthere is no dispute about whether the Provider Agreements and the
arbitrationprovisions contained thereare valid The dispute arises with regard{1pwhether
Merrick’s claims,broughtallegedlyon behalf ohis patients,arise undethe Provider
Agreementsas opposed tthe healthcare plaand(2) if the claims arise undé¢he Provider
Agreementswhether theeclaims fall within the scope of the Provider Agreements’ arbitration
provisions.

The instant action does natplicatetheissue ofwhether United’s actions violate the
Claims Regulation The question of United’sompliance with the Claims Regulatiomay be
decided, if this Court finds Merrick’s claims are subject to the Provider Agmasivarbitration
provisions, by the arbitratoiSeeBird v. Shearson Lehman/Am. Exp., Ji826 F.2d 116, 122 (2d
Cir. 1991) (“hold[ing] that statutory claims arising under ERISA may be the sulfjec
compulsory arbitration” because “Congress did not intend to preclude a waavgrdigial
forum for statutory ERISA claim.”Murphy, 709 F. Supp. 2dt 247 (“The Second Circuit has
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held that Congress has not evinced an intention to preclude a waiver of judiciale®foedi
ERISA claims.”).

i. Categorization of Merrick’s Claims

Merrick relies on a&ommondistinction in the case law regarding ERISA preemption
the “right to payment” versus the “amount of paymentte-argue thathe Amended Complaint
asserts claims thatrise under an@regoverned byhe healthcare plaand ERISA not the
Provider Agreemenisind therefore, are not subject to the Provider Agreements’ arbitration
provisions. Essentially, Merrick contends that ERISA preempts the Providexmenés.See
Pl.’s Opp'’nMem. atl5 n.6. ConverselyJnitedargueghat the‘right to payment”/*amount of
payment” distinction is irrelevant to the instant acti@causdJnited’s reoupment ofts
previous payments to Merrick are the “direct consequence of his own failure to comnfiphiswvi
contractual obligations” to provide documentation upon recqurethusdo not implicate
ERISA. SeeDefs.” R. Mem. at 1.In the alternativeUnited argues that even undkee “right to
payment’/“amount of paymendistinction, Merrick’s claimsnvolve the “amount of payment”
properly due to him according tbe Provider Agreemesit Seed. at 4. While the “right to
payment’/“amount of payment’istinctionis utilized primarily indetermining jurisdiction based
on ERISA preemptiont is informative in deciding whether Merrick’s claims arise under the
healthcare plan or the Provider Agreements.

In Montefiore Medical Center. Teamstersocal 272 642 F.3d 321, 325 (2d Cir. 2011),
the Second Circugxplained thatclaims that implicate coverage and benefits established by the
terms of the ERISA benefit plan” and can be “brought pursuant to 8 502(a)(a)éBYight to
payment’claims while “clams regarding the computation of contract payments or thieator
execution of such payments” and “are typically construed as independent conthligizgions

12



between the provider dn . . the benefit planare “amount of payment” claimdd. at 331. The
Montefiorecourt foundthat theplaintiffs’ claims for reimbursement weckaims forthe“right to
payment’because they “implicate coveraggeterminationsinder the relevant ternaf the Plan,
includingdenialsof reimbursement becaugg pre-certification is required, . . . the services were
not covered under the plan, or . . . the member is not eligibde. The court did not consider the
claimsto be “amount of paymentlaimsbecause the plaintiffs did not allege “underpayment or
untimely paynent, where the basic right to payment has already been established and the
remaining dispute only involves obligations derived from a source other than the FElan.”
Plastic SurgenyGrp., P.C. v. United Healthcare Ins. Co. of New York,,I64.F. Supp. 3d 459,
461, 462 (E.D.N.Y. 2014) (findin{jt] his case does not involve merely Hmaountof payment
because the complaint and the Plan documents reveal that any shortfall in eedeétsoi a
dispute over the medical necessity of [Covered Patient’s] treatment, which coulzeonl
resolved by interpreting the Plan [and that] . . . . plaintiff has identified no independént lega
obligation implicated by Unitéd withholding of payments to plaintiff, which is essahto
amount-ofpayment claims”f seealso Pascack Val. Hosp. v. Local 464A UFCW Welfare
Reimbursement Plaid88 F.3d 393, 402 (3d Cir. 2004) (findinipé resolution of this lawsuit
requires interpretation of the [Providéyreement, not the Plan” despite the fact that “[t]he
Hospital's clams. . .are derived from an ERISA plaand exist bnly because’ othat plan”

because[t]overage and eligibility . . are not in dispute.”

8 Merrick points out that ifPlastic Surgery GroupUnited argued that the pldiffis’ state lawclaim alleging that
United breached its contract by recouping alleged overpayments from sereigegg to other patients was
“right to payment” clainrpreempted by ERISAPIL.’s Opp’n Mem. at 145. As explainednfra at Section IV.b
Uniteds position in the instant action is nmntraryto its position inPlastic Surgery GroupPlastic Surgery
Groupinvolved acoverage determination under ERISA, namely, a dispute regardingewxtie¢ services provided
to the covered patients were medically necessary as required under the redelthoate planPlastic Surgery
Group, 64 F. Supp. 3dt461 Thus,Plastic Surgery Groumvas a “right to payment” case.
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Merrick relies heavily onhte Third Circuit’s decision i€ardioNet, Inc. v. Cigna Health
Corp., 751 F.3d 165, 168, 179 (3d Cir. 20,4hich held that an insurer, Cigna, could not
compel the providers to arbitraagpaymentlispute. In CardioNet thein-network providers
brought an action against Cigna on behalf of themselves and their patients regaydaig Ci
decision to terminate coverage of outpatient cardiac telemetry (“OCT”) deVites.169-70°
Utilizing the “right to payment®amount of payment” distinction, the court categorized the
providers’ derivative claims as claims seekiogerageunder a benefit plan, notimbursement
for coverage provided, and explained that “a provider may bring a contract actionrisueer’s
failure to reimburse the provider pursuant to the terms of the [proadgezgment, while a claim
seeking coverage of a serwimay only be brought under ERISAd. at 17778 (citingPascak
Valley, 338 F.3d at 403-04). The court found that the allegations underlying the providers’
derivativeclaims—that Cigna had a duty to cover OCT—did not concern the interpretation or
performance of therovider agreement and declined to compel arbitratidnat 177-78.

As allegedMerrick’s basic right to paymerhas already been establish&keAm.
Compl.q1 124131. And by their termsidentified by Merrick, United’s letters ex@gy relate
to the amount of payment madsee id{{ 129, 132, 138 However, Merrickclaims that his
right to payment is still at issue because United’s-pagment audit resulted in United

recoupingtheentire amountt previously paid Merrick for lsi services SeePl.’s Opp’nMem. at

® The providers’ direct claims alleged that Cigna's distribution of a playsipdate announcing it would no longer
cover OCT devises because it is consider€d @ be “experimental, investigational, and unproven,” tortiously
interfered with the providers’ business relationshifiolated the Lanham Acandconstitutedrade libel. Id. at
169-70. The Third Circuit held that, unlike hertae providers’ direct claims did not fall within the scope of the
arbitration provision because “whether CIGNA performed its obligatiorer the Agreement [containing the
arbitration provisionshas no bearing on whether it harmed the Providers by providing physidtarmsisleading
information on OCT.”Id. at 175

10 Neither party attachegeletters sent from United to Merrick identified in the Amended Complaint.
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15; see also idat 12 (citing Am. Compl. § 46). In other words, Merrick argues that because
United recouped the entire amount previously paid, it necessarily made a datemthat the
services provided by Merriakere not covered under the Pleg®eePl.’s Opp’nMem. at 15
(“United’s correspondence and recoupment actions did not raise an ‘overpaymeitahgbas
rather the right to recover the full amount of payments Defendants previously)miadat 15
16 (“The allegation in the overpayment letters that the claims are ‘unsuppeasdn effort by
Defendants to obtain and review documents to determine the payability of the mlainasisly
approved.”) see alsdAm. Compl. 1 167 (“None of the amounts recedpy Defendants were
‘overpayments.’Defendants are keenly aware of what constitutesweerpayment,” and are
further keenly aware that therm was not meant to apply to recoveries for total amounts
previously paid for claims.”}! While it may be inferred that United requested substantiating
documents in order to determine whettier amount paid related to services actually covered
under the healthcare pldire., a “right to payment” issuahatis not the only permissible
inference. Readng the lettesin accordance with their ternas alleged by Plaintiffs, it may be
inferred with equal forcéhat United requested the documents to determiretherMerrick

over-charged for services that were indisputably coveredgn “amount of payment” issue).

11 Merrick points to Exhibit 26 of the Amended Complaint as evidence thatd’mdetions in the instant dispute
implicate Merrick’s “right to payment” under the healthcare plan, noaamtnt of payment” dispute under the
Provider Agreemest Pl.’s Opp'’nMem.at 12 Am. Compl.|l 168 Exhibit 26, incorrectly identified as Exhibit 25
in Merrick’s papers, is a letter sent from United to Merrick stating tinéed “overpaid [Merrick] for the above
claim and a refund is needed.” Merrick contends that Exhibit 26 shows teatWviited believes it paid an
incorrect amount, it d&s not request medical documentatioidetermine the overpayment, it “simply
communicates it's allegkerror to the imetwork provider'and requests a refuné’l.’s Opp’nMem.at 12 Am.
Compl. § 168 According to Merrick, the fact that United did not employ a similar method as dtestby Exhibit
26 here, establishes that Merrick’s right to payment, naaitih@untof payment, is at issue in the instant action.
Pl’s Opp'nMem.at 12 Am. Compl. 1 169.However, “overpayment” is not defined in the healthcare phem.
Compl. § 166.1t is, therefore, not unreasonable to believe that United may utilize mutigtieods to investigate
and recoup alleged overpayments, which may arise in different contexts
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Moreover, United identifies an independent Idggdis forecoupment of alleged overpayments:
Merrick’s failure to comply with his obligations under the Providgréementso provide
documentation when requested to do so. Defs.” R. Mem. Rlai1iffs’ conclusoryallegation
that United’s recoupments were “coverage determinations” is insuffimiemplicate the terms
of the healthcare planthis is not a case where Merrick’s entitlement to payment depends on the
application of ERISA plan terms. Am. Compl.  13¢cordingly, Merrick’s claims are best
categorized as “amount of payment” claims.

As an alternative argument, Merrick contends that “[w]hen the issue is tlaefollnt of
the payment due, as here, even if Defendants are arguing cdratsact obligations, such as
general requests for documents, these contract provisions are not ‘indepehttentiealth
plans, but rather ‘inextricably intertwined’ with the plan’s right to contreltdrms of payment.”
Pl.’s Opp’nMem. at 19 (citingMontefiore 642 F.2d at 332).However, itis far from clear
whether the Provider Agreememtie“inextricably intertwined” with the healthcare plan. While
the healthcare planat issuénclude a section addressing the refund of overpaynémsyrick
does not allege that United recouped payments for the reasons articulated ifticareea

plan!® C.f. Montefiore 642 F.3d at 33#inding no independent duty because the duty allgged

12 \Merrick represents that the plans attached to the Amended Complaint arec*sdamgl’ and “the fullyinsured
and selfinsured ERISAgoverned United Administered Plans at issue in this matter are simitientical in their
salient features to thedr samples annexed hereto.” Am. Comp. JF23s Opp’n Mem. at 20 n.9

3 The refund of overpayments provision requires that:

If [United] pay[s] Benefits for expenses incurred on account of a
Covered Person, that Covered Person, or any other person o
organization that was paid, must make a refund to us if any of thevfollo
apply: [a]ll or some of the expenses were not paid by the Covered
Person or did not legally have to be paid by the Covered Person, [a]ll or
some of the payment we made exceeded the Benefits under the Policy,
[or] [a]ll or some of the payment was made in error.
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breachedpre-approvalywas expressly required by the Plan itself,dhdrefore “inextricably
intertwined with the interpretation of Plan coverage and benefitsldyeover, Merrick

explicitly asserts thatthese Refund of Overpayment clauses, by their terms, do not apply to the
offsetting that is the subject of this cds@l.’s Opp’nMem. at 20 n.9.Based on the facts as
allegedit is the Provider Agreements, not the healthgdaes, thatrequireinterpreationto
determine whether United properly recouped payments or violated the Ragufation
Accordingly,Merrick’s claims arise under the Provider Agreements and may be subject to the
agreementsarbitration provisions.

ii. Scope of the Arbitration Provisions

The Provider Agreements contain arbitration provisions requiring the admti@ti'any
dispute arising out of or relating to this Agreement,” Vynobesgl. Ex. 2 § 23, and “any
disputes about their business relationship.”Ex. 1 § 8. Arbitration provisions applying to
“any disputes” connected to the parties’ agreement are usually interpreted lpadiyts in
this Circuit. See, e.gCollins & Aikman Prods. Cp58 F.3dat 20 (‘The clause in this case,
submitting to arbitration ‘[a]ny claim or controversy arising out of or relabnp[e]
agreement,’ is the paradigm of a broad claus€hgstnut v. Whitehaven Income Fund I, LLC
No. 12 Civ. 8854RAC), 2014 WL 5388562, at *4 (S.D.N.Y. Oct. 23, 2014) (“This broadly
worded arbitration clause [‘[a]ny controversy or claim arising out of onmgl&b this contrac}’
creates a presumption in favor of itndting Plaintiff[']s claims.”); In re Arbitration Between
Gen. Sec. Nat. Ins. Co & AequiCap Program Adnv85 F. Supp. 2d 411, 418 (S.D.N.Y. 2011)
(“As a threshold matter, arbitration provisions that specify that ‘any dissinai$ be

determined by bitration are typically deemed to be ‘broad’ arbitration provisionség also

Am. Compl. Ex. 1 at 82
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Haining Zhang v. Schlatteb57 Fed App’x 9, 13 (2d Cir. 2014jsummary orderffinding the
plaintiff’'s breach of contract claim was “unambiguously subject to arbitratubw@te the
arbitration agreement coverga]ny controversy, dispute or claim regarding the interpretation or
performance of this Agreement”)

Merrick contends that the business relationship created by the Provider Agreismeits
at issue in the instaaction. Pl.’s Opp’'Mem.at 8. According to Merrick, the business
relationship established by the Provider Agreements consigjwoflgoro quowhere Providers
are given immediataccess to Covered Patients in exchange fopribvders’acceptance cd
reducel feefor-service arrangement, credentialing requiremeurtilszation management, and
quality improvement ipgrams. Id. at 89. However Merrick's allegedobligation to produce
substantiatinglocuments for services provided Isapart of thequid pro quocontained in the
Provider Agreemenisnd thereforéhe business relationship, established by the Provide
Agreements

Based on the broad language of the arbitration provisions and the presumption of
arbitrability that applies where, as hetlee scopef the arbitration provisions are at issthes
dispute between Merrick and United arises out of and is related to the Providenfsgts and
is about their business relationshigeeCollins & Aikman Prods. Cp58 F.3dat 19; Champion
Auto Sales, LLC943 F. Supp. 2dt351.

iii. The Applicability of the Arbitration Provisions to Non-Signatories

Merrick contends that because his claims are brought on behalf of his pattenése
not parties to the Provider Agreements and did not agrebitcation, theclaims are not subject
to arbitration Pl.’'s Opp’n Memat 2021 (citing Denny v. BDO Seidman, LI.B12 F.3d 58, 71
(2d Cir. 2005).Thompson-CSF, S.A. v. American Arbitration As8tF.3d 773, 776 (2d Cir.
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1995)). Merrick alternativelyasserts that he has standing to sue United on behalf of his patients
as a participant designated beneficiary (asserting rights transferresl ftients), as an

assignee of his patients (same), and as a plan designated beneficiamngdssgts trarsferred

by the patient’s healthcare plans, with payments being made by the aditonisir behalf of the
patient”). 1d. at 18, 20; Am. Compl. 11 54, 55. HoweverlUasted aptly points outMerrick is
assering his ownright to payment, not higatientsrights under their healthcare planSee

Defs.” Mem. at 10Pefs.” R. Mem. at 3 Notwithstanding whether Merrick obtained valid
assignments from his patients, Merrick’s patients’ rights are not at issueinstiue action.

As explainedsuprain Section IV.ai, Merrick’s claims do not implicateoverage
determinations undehe healthcare plan Moreover, Merrick is prohibited from billing his
patients for payments denied due to Merrick’s failure to comply with the Provgteements

Provider shall not bill Members for charges not paid due to
. .. Provider’s failure to comply with policies or procedures
of ACN, Plan or Payor. If Payor denies payment for
services rendered by Provider on grounds that Provider did
not follow (a) clinical submissen requirements, (b) timely
claim filing guidelines, or (c) other administrative

requirements, Provider shall not collect payment from the
Member for the services.

VynoriusDecl.Ex. 1 § 4.2; Ex. 2 § 6.3 (same). The Operations Manualtasiyrexplainthat
“[p]atients cannot be billed for services denied due to the failure of the provider pravider’'s

staff to follow administrative procedures and requirements of Optum or the Ragkitiat

“[t]he patient may not be billed. . . [w]hen information required of the provider relatie t
Covered Services has not been supplied to Optum via the Clinical Submission procesgeavithin t
required time framedr] [w]hen the service has been denied payment for failure to follow the

administrative procedures of Optum, Plan, or Payer.” Ex. 3 at 18e&%lsdx. 4 at 16, 18.
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While Merrick contends that the refundaferpaymentgrovision of the healthcare plan
“indicate[s] that if United were to recover from the medical provider fundsqusly paid, the
patients . . . would remain liable . . . for repayment of the serVites contention fails for two
reasons.Pl.’s Opp’n Mem. at 20 n.9 (citing Am. Compl. Ex 1 a}.8Rirst, Merrick himself
asserts thahe refund of overpayment provisiamnot impliatedhere. See d. at 20 n.9.
Secondthe fact that United may require patients to refund overpayments in certaiiosgunett
at issue heradoes notmpactMerrick’s independent agreement with Unitaat to bill his
patients for payments denied doeMerrick’s failure to comly with the Provider Agreements.
While Merrick contends that he “seeks payments due to the patient under the gdRSAed
plans,” Pl.’s Opp’n Mem. at 2@s allegedno payments are due to the patients and the patients
are notliableto Merrick for payment. Te patients already received services and Merrick was
previouslypaid for those servicedt wasMerrick’s ownallegedfailure to comply with his
contractuabbligations aftertheinitial payment wasnade that allegedlyresulted in United
seeking recoupment

In Montefiore the Second Circuit held that “beneficiaries may assign their rights under
ERISA § 502(a)(1)(B) to healthcare providers that have contracted to bill ath@aefdirectly”
where the parties’ contraexpressly permits the provider to obtain payment directly troam
patients if payment is not received from the plan or “where a provider’'s cowdth . . . a[n]
ERISA benefit plan is silent regarding the question of whether the provider camdplatient
liable for unmet obligations.Montefiore 642 F.3d at 330 n.10. The court explained that in
these situationsdllowing providerassignees to sue ERISA plans” better serves the interests of
the ERISA plan participants and beneficiari&s. at 330;see alsdrojas v. Cigna Health and

Life Ins. Co, No. 14-3455, 2015 WL 4256306, at *5 (2d Cir. July 15, 2@i9tients may
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assigned to their doctors the right to collect payment on their behalf in excamgedical
services.”). The Second Ciratexplicitly left open the question of whether a beneficiary can
makea valid assignment to his-imetwork health care provider in the hypothetical situation in
which the provider has expressly contraatetto seek full payment from the beneficiary.”
Montefioreat 330 n.9 (emphasis originaNVhether a situation exists where “the interests of the
ERISA plan participants and beneficiaries are better served by allowinggrassignees to
sue ERISA plans,this is not that situatiohecause here, the patients’ rightsraseat issue?

TheThird Circuits decisionin CardioNetis not to the contraryThere, the courdenied
Cigna’s motion to compel arbitration of the providetsriivative claims.CardioNet 751 F.3dat
179. The court explaineddtt'even if these claims would fall within the arbitration clause if
brought directly, it does not follow that these claims when brought derivatively orf behal
others would necessarily fall within the arbitration clause . . . at leasewdsehere, th
Agreement does not explicitly require the arbitration of assigned claiithsat 178 {assuming
the validity of the Participants’ assignments to the Providers, [the Providergtaoavin the
shoes of the Participants, and have ‘stantbrassert whatever rights the assignor|[s]

possessed. (citing Misic v. Bldg. Serv. Employees Health and Welfare Tri®9 F.2d 1374,

¥ The Second Circutlsorecently foreclosed Merrick’s argument that he has standing to siedisitgplan
designatedeneficiary. InRojas 2015 WL 4256306, at *5the Second Circuit held thatlealthcare providers are
not ‘beneficiaries’ of an ERISA welfare plan by virtue of theingtwork status or their entitlement to payment.”
The Second Circuit found that “’beneficiary’ as it is used in ERISA, doésvithout more encompass healthcare
providers.” Id. at *3. The court was “persuaded that Congress did not intend to include doctioescategory of
‘beneficiaries,” explaining that “[b]eneficiaryclearly refers to those individuals who share in the benefits of
coverage—medical services and supplies covered under their health care policy” and thadarfzréright to
payment” under the plan “does not a beneficiary make.”
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1378 n.4 (9th Cir. 198Qper curiam). Here, & discussed, Merrick asserts his own rights, not
the rights possessed by the patiefts.
iv. DismissingMerrick’s Claims

United asks this Court to dismiss, not stay Merrick’s claims.s.Defem. at 10. Merrick
does not address this requethe Second Circuit recentfyoin[ed those Circuits that consider
a stay of proceedings necessary after all claims have been referred to @mnlkaindta stay
requested.”Katz v. Cellco PartnershjiNo. 14-138, 2015 WL 4528658, at *3 (2d Cir. July 28,
2015). The Second Circuit recognized the “impetus for a rule permitting dismissaigina
allowing caurts toefficiently manage their docketbut “conclude[d] that the text, structure, and
underlying policy of the FAA mandate a stay of proceedings when all ofdimescin an action

have been referred to arbitration and a stay requeskedat *4.1°* The Second Circuit

15 For the same reasofssociation of New Jersey @bpractors v. Aetna, IncNo. 09 Civ. 37& (MAS) (TJB),

2014 WL 7409919D.N.J. Dec. 31, 2014), is also inapposite. In that caselisivéct court reconsidered its
previous decision granting an insurer’s motion to compel arbitration indfghe Third Circuit’'s decision in
CardioNetholdingthat undeiCardioNet the provider could not be forced to arbitrate claims brought “in his
capacity as an assignee of his patient’'s ERISA rights” where the arlitagtieement does not “explicitly require
arbitration of assigned claims.Id. at *6 (citingCardioNet 751 F.3d at 178). However, two important differences
distinguishAssociation of New Jersey Chiropractérsm the instant actianFirst, in Association of New Jersey
Chiropractors the plaintiffs ¢early allegethat Aetna sought recoupment of overpayments in lpased on a
coverage determination under the pl&ee Assn. of New Jersey Chiropractors v. Aetna, Mwc.09 Civ. 3761
(JAP), 2011 WL 2489954, a8{D.N.J. June 20, 2011) (“[the providg further argue that they may pursue claims
under ERISA because Aetna is challenging their right to payment undelatieeand disputes over whether
services are ‘experimental and investigational’ fall under ERISAtpted on reconsideration Byssn.of New
Jersey Chiropractors2014 WL 7409919 Secondthe provider is not alleged to have beeohibited from billing

his patients for the alleged overpaymernts. Accordingly, the Third Circuit’s decision i@ardioNetand the

District of New Jersey’decision inAssociation of New Jersey Chiropractaoi@es not persuade this Court that
compelling arbitration is improper.

16 Section 3 of the FAA provides that:

If any suit or proceeding be brought in any of the courts ofuthiged States
upon any issueeferable to arbitration under an agreement in writing foh suc
arbitration, the court in which such suit is pending, upon beingisdtitfat the
issue involved in such suit or proceeding is referable to arbitraticer sndh an
agreement, shall on alpgation of one of the parties stay the trial of the action
until such arbitration has been had in accordance with the tefntbe
agreement, providing the applicant for the stay is not faultein proceeding
with such arbitration.
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explained that a mandatory stay is consistent with the FAA'’s statutory sclvbrale,authorizes
theimmediate interlocutory review of orders refusing to compel arbitrationryjimig a stay but
denies an immediate appeal from an orderpelhmg arbitration or staying proceedingsl. at

*3. A mandatory stay alsis “pro-arbitration policy and “consistent with the FAA’s underlying
policy to move the parties to an arbitrable dispute out of court and into arbitrationkdg gnat
easilyas possible.”ld. at *3, *4. “The dismissal of an arbitrable matter that properly should
have been stayed effectively converts an otherwise-unappealable inteyiatayoorder into an
appealable final dismissal ordeAffording judges such discretion would empower them to
confer appellate rights expressly proscribed by Congredsét *3.

Here,no party hasequested atayandwhile all claims brought by Merrick are subject to
arbitration, claims brought by the other three out-of-network providers, are not. Hpweve
neither of these facts require dismiss&kee75-07 Food Corp. v Trustees of United Food and
Commercial Workers Local 342 Health Care Fuhe. 13 Civ. 5861 (JFB) (ARL), 2014 WL
691653, at *13 (E.D.N.Y. Feb. 24, 201(¢)deringa stayof proceedingslespitethe defendarg
requesfor dismissal because the court found “that the more appropriate action is to stay the
proceedings and to compel arbitration in order to promote expeditious resolution of this
dispute.); Spangler 45 F. Supp. 3dt 353 (findingclaims between the two partiestire instant
action were arbitrable and stag a separate proceedimgth respect to the claims betwettre
thoseparties but decliningp staythedispute between a party not subject arbitratidthile the
Second Circuit'slirection tostay, not dismissproceedings wherall claimswerereferred to
arbitrationapplied only to “the disposition of actions in which all claims have been referred to

arbitration,”Katz 2015 WL 4528658, at *3 n.@e Circuit’s logic applies with equal force to

Federal Arbitration At, 9 U.S.C. § 3.
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the present situation, whea# claimsbrought by one of thplaintiffs were found to be subject to
arbitration. Accordingly, this Court stays the action with respect to Mé&rithkims against
United. Claims bought by he threeout-of-network providers were not part of the instant
motion to compel and are not stayed.

b. Judicial Estoppel

Finally, Merrick contends that United is judicially estopped from contendingthatr¢éhe
payment disputes arise under threviRtler Agreementsn order to invokehe arbitration
provisions when United has previously successfully litigated “that payment dispgeeding
ERISA-governed health plans arise under ERISA and preempt state law.” Pl.s’ Ofpf'n a
“[W]here a party asumes a certain position in a legal proceeding, and succeeds in maintaining
that position, he may not thereafter, simply because his interests have chasge®, a
contrary position, especially if it be to the prejudice of the party who has acpliesce
position formerly taken by him.New Hampshire v. Main®32 U.S742, 7492001). This
rule, known as judicial estoppel, ‘generally prevents a party from prevailing in onegftzase
case on an argument and then relying on a contradictory argument to preweither phasé.’
Id. (citing Pegram v. Herdrich530 U.S. 211, 227, n.8 (2000)

“Because the rule is intended to prevent improper use of judicial machinery,ljudicia
estoppel is an equitable doctrine invokesda court at its discretidh.ld. at 750(internal
guotation marks and citatiowmsnitted). The Supreme Court has identifiecet®ral factors” that
impactwhether judicial estoppel applies in a certain case:

First, a partys later position must belearly inconsistentwith its
ealier position. Second, courts regularly inquire whether the party
has succeeded in persuading a court to accept thatspeasslier

position, so that judicial acceptance of an inconsistent position in a
later proceeding would create the perception ¢itaer the firstor
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the second court was misleAbsent success a prior proceeding,

a partys later inconsistent position introduces no risk of
inconsistent court determinations, and thus poses little threat to
judicial integrity. A third consideratioris whether the party
seeking to assert an inconsistent position would derive an unfair
advantage or impose an unfair detriment on the opposiryg ipa

not estopped.

Id. at 750-51(internal quotabn marks and citations omitted).

Applying the above standards, Merrick has not shown that United is judicially edtoppe
from asserting its position in this casehe cases cited by Merriéce factually and procedurally
distinguishable. The majority tie actiols relied on byMerrick arebrought directly byERISA
plan members, not providers. okover, all the cases relied on by Merrick, except dharise in
the context of deciding whether the plaintiff states a claim under Rule 12(bj(@dstrict
court has jurisdiction over the action basedE®ISA preemption, not whether a plaintiff should
be compelledo arbitrate his claimsSeelbson 776 F.3dat 943, 945 finding member’s state
law actionassertinghat United‘should have paid medical benefits under the ERi8gulated
plan” waspreempted)McDonald v. Household Intern., Inet25 F.3d 424, 425 (7th Cir. 2005)
(finding member’s state law claims “turn[edh the fact thafthe plaintiff] did not receive the
promised insurance coverage in tinneere preempted by ERISAPIlastic Surgery Grp.64 F.
Supp. 3d at 467 (finding the provider’s state law claims were preempted as “righirterpa
claims because the providers failed to “identify how its claims implicated dutiasasefrom
the ERISA plan.”)S.M. v Oxford Health Plans (NY), IndNo. 12 Qv. 4679 PGG), 2013 WL

1189467, at *1, *4 (S.D.N.Y. Mar. 22, 2013ingding ERISA preempted the member’s state law

1n Ibson v. United Healthcare Services, €76 F.3d 941, 943 (8th Cir. 2014)e gquestion of ERISA
preemptionwas raised pursuant to United’s motion to strike the member’s jurgnikniJnited argued, that the
member’s State lawclaims were preempted under the complete preemption clause of ERISA and, asisych, a j
trial was unavailablé Id.
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claims against United for allegedly denying coverage on the grounds that services were not
medically necessary, explaining that was a “classic” right to payment determination); Weisenthal
v. United Health Care Ins. Co. of New York, No. 07 Civ. 0945 (LAP), 2007 WL 4292039, at *1,
*6 (S.D.N.Y. Nov. 29, 2007) (finding the provider’s state common law claims, brought on behalf
of their patients, were preempted by ERISA where “each claim seeks damages for Defendants’
decision not to cover certain podiatric procedures performed by Plaintiffs.”). Accordingly,
United’s position in the instant action is not inconsistent with positions taken in previous
litigation and United is not judicially estopped from asserting its current position.
V. Conclusion

For the reasons set forth above, United’s Motion to Compel Arbitration of Merrick’s
claims is GRANTED and the claims brought by Merrick are STAYED as against all Defendants.
The out-of-network Plaintiffs’ claims against all Defendants remain. The Clerk of the Court is
respectfully directed to terminate the motion, Doc. 43.

It is SO ORDERED.

Dated:  August 31, 2015
New York, New York

=/ \_

Edgardo Ramos, U.S.D.J.
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