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14-CVv-8121 (VEC)
-against-
OPINION & ORDER

CITY OF NEW YORK, DUSTIN GENCO and
MARTIN MARINEZ, :

Defendants::

VALERIE CAPRONI, District Judge:

Plaintiff, Manuel Lora, has asserted federail rights claims and state tort claims
against the City of New York and New York City Police Department (“NYPD”) Detectives
Dustin Genco and Martin MarinézNow pending before the Court is Defendants’ Motion for
Summary Judgment (the “Motion”). For the reasons set forth below, Defenhftish is
GRANTED.

BACKGROUND

In July 2013, a task force established by the NYPD, the New York State Police and the
United States Drug Enforcement Agency (“DEA”) began surveillance of apartment 6C located at
2160 Matthews Avenue in the Bronx, W& ork (“Apartment 6C”). Def. 56.8tmt. § 1-2
Based on a tip from a confidential source, Distes Genco and Marinez suspected the unit was

being used as a heroin mill. DeclaratiorRaindolph Hall in Support of Defendants’ Motion for

! Pursuant to the parties’ stipulation, Plaintiff kathdrawn his claims for municipal liability against the
City of New York pursuant tMonellv. Dep't of Soc. Sesy 436 U.S. 658 (1978). Dkt. 35.

2 TheCourt refers to Defendants’ Statement Purstmhbcal Rule 56.1 (Dkt. 3%s “Def. 56.1Stmt.”; to
Defendants’ Memorandum of Law in Support of their Motion for Summary Judgment (Dkt. 37) as “Def; Mem
and toPlaintiff’'s Memorandum of Law in Opposition to Defendants’ Motion for Summary Judg{D&nt47) as
“Pl. Opp.”
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Summary Judgment (“Hall Decl.”), Exhibit C,dmnscript of Deposition of Martin Marinez dated
August 20, 2015 (“Marinez Dep.”) at 24241, 27:14-16; Hall Decl., Ex. B, Transcript of
Deposition of Dustin Genco dated July 21, 2015 (“Genco Dep.”) at 20:10-11.

In order to conduct surveillance, the task force installed a hidden video camera that
recorded individuals entering and exiting Apaent 6C. Genco Dep. at 32:2-34:7. During a
period of approximately one week in latéyJand early August, Genco observed various
individuals caning in and out of Apartment 6C with “heaweighted” bags, remaining in the
apartment for long periods of time during the day and not staying overnigBenkto’s
experience, that sort of pattern of traffic veamsistent with the operations of a heroin mill.

Genco Dep. at 41:5-24, 58:5-59:24.

During the surveillance period, but prior to the date of Plaintiff's arrest, Genco observed
Plaintiff enter and exit Apartment 6C on July 31, 2013 and again on August 1, 2013. Genco
Dep. at 66:3-12, 143:21-145:9. In his deposifiPlaintiff admittedhat he had visited
Apartment 6C on July 31, 2013, for approxietg four hours and had visited the apartment
again on August 1, 2013, for approximately two hours. Hall Decl., Ex. D, Transcript of
Deposition of Manuelora dated June 24, 2015 (“Lora Dep.”) at 70:7, 7313, 75:7-9.

Plaintiff claims that on each of those occasidresentered the apartment through the front door,
which was unlocked and slightly ajar, Lora Dep. at 74:21-22, and then watched television in the
living room while he waited for Ms. Priscilldarrero to meet him, although she never appeared,
Lora Dep. at 75:7-15.

On August 6, 2013, Genco was monitoring the live feed of Apartment C’s hallway from a
patrol car parked near 2160 Matthews AvenGenco Dep. at 52:14-53:8. A man approached

the vehicle, looked at Genco several timeseetd and immediately used a cell phone to make



a call. Genco Dep. at 73:19-74:5, 81:22-82:3, 150:10-151:6. At this point, Genco told Marinez
that he believed the surveillance operation l@eh compromised. Marinez Dep. at 49:13-17.
Shortly thereafter, Genco observed, via the Vieo feed, Plaintiff entering Apartment 6C and
then, several minutes later, exiting the apartment with two women later identified as Ms. Amaris
Orama and Ms. Marrero. Def. 56.1 Stfh0; Genco Dep. at 73:19-74:4, 75:21-76:13, 80:22-
81:2; Marinez Dep. at 49:18-50:6. Plaintiff testified in his deposition that, on the day of his
arrest, he had stayed in Apartment 6C for only six to eight minutes. Lora Dep. at 52:9-23, 53:4-
8. The timestamp on the taskde’s video show that Plaintiff exited Apartment 6C at
approximately 3:44 p.m. on August 6, 2013. Genco Dep. at 80:22-81:6.

Genco, Marinez and a DEA agent promptly found Plaintiff and the two women
approximately two blocks from 2160 Matthewsefue. Def. 56.1 Stmt.  23; Genco Dep. at
81:10-17. Marinez recognized one of the womesamseone he had seen exiting Apartment 6C
during a prior day’s investigation. Marinez Dep. at 5826 Genco and Marinez stopped the
three individuals, searched Plaintiff and thensgiomed him. Lora Dep. at 81:4-82:15. At the
time, both officers were in plain clothes andtimer was holding a firearm. Lora Dep. at 80:1-
21. Plaintiff asserts that he told the officers tiahad briefly visited the apartment, but that he
did not live there and did not know anythingpat the apartment. Lora Dep. at 81:15-82:15;
Hall Decl., Ex. E, Lora 50-H Hearing (“Lora Hearing”) at 23118. Marinez claims, however,
that during questioning, Plaintiff denied havingeevisited the apartment and insisted that he
and the women had merely been waiting for a friend in a nearby park. Marinez Dep. at 57:11-
18.

Defendants asked Plaintiff to consenatsearch of Apartment 6C, which Plaintiff

refused to do. Lora Dep. at 81:8-25; Lora Hearing at 16:5-17:2. Defendants then pushed



Plaintiff to the ground and told him to reman the sidewalk which, according to Plaintiff, he
did for thirty minutes to an hour. PIl. Opp.1&; Lora Dep. at 82:23-84:23; Genco Dep. at 84:18-
22. Defendants then separately questioned the two women who had left Apartment 6C with
Plaintiff. Lora Dep. at 84:9-18. Defendants nem@d a key to Apartment 6C from Ms. Marrero
and obtained written consents to search from both Ms. Marrero and Ms. Orama. Marinez Dep. at
58:5-19; Hall Decl., Exs. G and H; DeclarationEdigene Bellin (“Bellin Decl.”), Ex. 1

Criminal Complaint. Ms. Marrero and Ms. Oramé#dtthe officers that they had been hired to
clean Apartment 6C, and Ms. Orama stated that there“s@mee drugs” in the apartmenitall
Decl., Ex. F, Investigatory Notes of Det. GenBejlin Decl., Ex 1. At that point, Genco and
Marinez handcuffed Plaintiff, put him in a BE/ehicle and transported him to 2160 Matthews
Avenue. Marinez Dep. at 58:5-60:2, 71:13-18; Lora Dep. at 89:4-11.

Genco and Marinez began to search Apant 6C at 4:58 p.m., according to the
timestamp on the surveillance video recordings. Genco Dep. at 89:20-90:13. During the search,
at least one other DEA officer guarded Plaintitho remained handcuffed in the DEA vehicle.
Marinez Dep. at 74:22-25. The officesgarch of the apartment revealed a living room and a
second room, separated from the living roonalshort hallway and an open door. Genco Dep.
at 92:14-20, 94:12-15. In the second room, tiieers discovered in plain view thirteen
kilograms of heroin, as well as packing materials and related paraphernalia for processing and
selling heroin, such as strainers and brandtagips. Genco Dep. at 99:15-24, 92:14-93:24,
96:20-23, 100:11-13. Plaintiff claims that hensgned handcuffed in the DEA vehicle for
approximately two hours prior to and through the awsion of the search. Lora Dep. at 92:7-9.

Upon completing the search, Marinez tranggaPlaintiff to Central Booking. Marinez

Dep. at 87:19-88:7. The next day, Genco signed a criminal complaint charging Plaintiff with



Criminal Possession of a Controlled Substandberfirst and Third Degrees and Criminally
Using Drug Paraphernalia in the Second Degree. Bellin Decl., Ex. 1. Plaintiff was arraigned on
August 7, 2016, Bellin Decl., Ex. 2, and then detained, Lora Dep. at 102:2-103:3. A grand jury
later indicted Plaintiff for the charged crimes, the charges were subsequently dismissed when
the Honorable Bruce Allen, J.S.C., found the grand jury minutes to be legally insuffiSmt.
Bellin Decl., Ex. 3, Minutes of Proceeding of December 6, 2013, before Honorable Bruce Allen,
J.S.C. under Indictment No. 4038/2013 in Part 5. Bfbfiled the Complaint in this action on
October 8, 2014.
DISCUSSION
l.  Legal Standard
Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits . . . show that there is no
genuine issue as to any material fact and thatnhang party is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(afelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
Courts “construe the facts in the light most favorable to themowing party and
resolve all ambiguiés and draw all reasonable inferences against the movareldney v.
Bank of Am. Corp.766 F.3d 163, 167 (2d Cir. 2014) (per curiam) (quafinicino v. N.Y.C.
Dep’t of Homeless Sery$80 F.3d 73, 79-80 (2d Cir. 2009) (alteration omitted)). The
nonmoving party, however, “must do more than simply show that there is some metaphysical
doubt as to the material facts,” and “may redy on conclusory allegations or unsubstantiated
speculation.”Jeffreys v. City of New Yqrk26 F.3d 549, 554 (2d Cir. 2005) (citations and
internal quotation marks omitte Rather, the nonmoving party must come forward with

“specific facts showing that there iganuine issuéor trial.” Sista v. CDC Ixis N. America,



Inc., 445 F.3d 161, 169 (2d Cir. 2006) (per curiam) (citthgted States v. Diebold, In@69

U.S. 654, 655 (1962)Ponahue v. Windsor Locks Bd. of Fire Comm834 F.2d 54, 57 (2d Cir.
1987)). “[I]f the evidence is such that a reasonable jury could return a verdict for the nonmoving
party,” a motion fosummary judgment must be denie&hderson v. Liberty Lobby, Inel77

U.S. 242, 248 (1986).

[I.  There Is No Genuine Issue of Material Fact with Regard to Plaintiff’'s Claim of
False Arrest

A claim brought pursuant to 42 U.S.C. § 1983 for false arrest rests on the Fourth
Amendment right of an individual to be free from unreasonable seizWegant v. Okstl01
F.3d 845, 852 (2d Cir. 1996). In analyzing 8§ 1983 false arrest claims, courts look to the law of
the state in which the arrest occurrédhvis v. RodrigueZ364 F.3d 424, 433 (2d Cir. 2004).
Under New York law, “a plaintiff claiming false arrest must shimter alia, that the defendant
intentionally confined him without hisonsent and without justification Williams v. N.Y.C.
No. 02 CIV. 3693(CBM), 2003 WL 22434151, at *3 (S.D.N.Y. Oct. 23, 2003) (qubtiegant
101 F.3d at 852pff'd, 120 F. App’x 388 (2d Cir. 2005).

In evaluating the legality of police searches and seizures, a court “must determine
whether the action taken was justified in itsdption and at every subsequent stage of the
encounter.”People v. Howardl2 N.Y.S.3d 708, 71CGith Dep’t2015) (quotingPeople v.
Nicodemus669 N.Y.S.2d 984th Dep’t 1998)). An arrest of a suspect is only lawful when
supported by probable caudeunaway v. New Yorki42 U.S. 200 (1979). But not every
seizure or detention of a suspect amounts to an affesple v. Hicks68 N.Y.2d 234, 239
(1986). Police may conduct a brief stop and d&ierof a suspicious individual, without a

warrant, in order to “maintain the status quo momentarily” while taking reasonable steps to



obtain more information “in light of the facts known to the officer at the timd@lams v.
Williams 407 U.S. 143, 146 (1972) (citifigerry v. Ohig 392 U.S. 1, 21-22 (1968)).

A. Plaintiff's Initial Stop Was Justified by Reasonable Suspicion

“Under the Fourth Amendment, an officer may conduct a brief investigatory detention
(commonly known as alerry stop’) as long as the officer has reasonable suspicion ‘that the
person to be detained is committiolghas committed a criminal offense.United States v.
Compton No. 15-942, slip op. at 8 (2d Cir. July 19, 2016) (quotinged States v. Bailey43
F.3d 322, 332 (2d Cir. 2014pee alsarerry, 392 U.S. at 22. Reasonable suspicion requires
“specific and articulable facts which, taken togethih rational inferences from those facts,
provide detaining officers with a particularized and objective basis for suspecting wrongdoing.”
Compton No. 15-942, slip op. at 8 (quotiiailey, 743 F.3d at 332xee also Hayes v. Florida
470 U.S. 811, 816. In evaluating the officers’ conduct, courts should cottbiel¢otality of the
circumstance$,United States v. Bayles?01 F.3d 116, 133 (2d Cir. 2000), and view the
evidence from the perspective of an experienced law enforcement cféeednited States v.
Cortez 449 U.S. 411, 418 (1981).

Genco and Marinez concede that, at the tfrieir initial stop, they did not have
probable cause to arrest Plaintiff. Defendants argue, however, and the Court agrees, that
Defendants’ initial stop of Plaintiff was supportedrbegsonable suspicion. Genco and Marinez
formed a belief, based on information from a edefitial informant and sasequent surveillance,
that Apartment 6C was being used as a heroin mill. Over the prior week, Genco had seen
various individuals entering and exiting thegment with heavy bags and never staying
overnight. Genco Dep. at 41:5-24, 58:5-59:24. On two occasions prior to August 6, 2013,

Genco had seen Plaintiff letting himself into #partment and then leaving the apartment after



remaining inside for several hours, and on one occasion prior to August 6, 2013, Marinez had
seen Ms. Marrero or Ms. Orama exiting the apartment, all of which suggested that Plaintiff and
his female companions had access to and wargidia with the apartment. Genco Dep. at 66:3-
12, 143:21-145:9; Marinez Dep. at 53:6-12.

On the date of Plaintiff's arrest, Genco slaintiff exit Apartment 6C with Ms. Marrero
and Ms. Orama and walk away from 2160 Matthévenue shortly afteobserving conduct that
led him to believe the surveillance operatioryrhave been compromised. Given these facts
and circumstances, Genco reasonably suspecteBlthatiff and one or more of his companions
were involved in criminal activity, and had left Apartment 6C after being warned of possible
police surveillance. Defendants’ decisiorstop and question Plaintiff and the wonmegarding
their knowledge or involvement in the activitiesApartment 6C was not based on an
impermissibly “inarticulate hunchiTerry, 392 U.S. at 22, but rather was amply supported by the
evidence available to Defendants at the time of the stop.

B. Defendants’Subsequent Detention of Plaintifffor Questioning on the Sidewalk
Was Justified by The Officers’ Continuing Investigation

In determining whether an investigatory stop is sufficiently intrusive to evolve into an
arrest requiring probable cause, courts &hoansider the “amount of force used by the police,
the need for such force, the extent to which an individual's freedom of movement was restrained
.. . the number of agents involved, whether the target of the stop was suspected of being armed,
the duration of the stop, and the physical treatment of the suspect, including whether or not
handcuffs were used.United States v. Varga869 F.3d 98, 101 (2d Cir. 2004) (quotidgited
States v. Pere®86 F.2d 633, 645 (2d Cir. 1993) (internal quotation marks and citations
omitted)). Courts may also consider whether a warrant existed for activity related to the suspect,

whether officers transported the suspect to another location and whether officers isolated the



suspect in an enclosed spadéichigan v. Summerg52 U.S. 692, (1981). No one of these
factors is determinativé)nited States v. Fisekilo. 15 CR. 384(PAE), 2015 WL 7871038, at *7
(S.D.N.Y. Dec. 3, 2015) (quotindnited States v. NewtpB869 F.3d 659, 673, 674 (2d Cir.
2004)), and “the reasonaless of the level of intrusion [depends on] the totality of the
circumstances,Fiseky 2015 WL 7871038, at *7 (quotirfgosr v. Doherty944 F.2d 91, 98 (2d
Cir. 1991));see also Hicks58 N.Y.2d at 239.

Courts have generally found that stops becdmé&ctoarrests when they are unduly
intrusive or when no articulable law enforcemeeed justifies the length or manner of
defendant’s detentionSee, e.gPeople v. Ryarl2 N.Y. 3d 28, 31 (2009) (detaining defendant
in a police car with handcuffs for thirteenmates was unjustified because defendant did not
need to be held for effective photo lineup identificatié®gpple v. Robinsorr28 N.Y.S.2d 421,
426 (st Dep’t2001) (handcuffing suspect and involuntarily transporting him to a police station
where he was held in a cell for over two hours transformed stop into an &esgile v. Baily,
627 N.Y.S.2d 381, 38116t Dep’'t1995) (confining suspect in a holding cell for one hour at the
police precinct turned a stop into an arrdsgye to appeal denie@6 N.Y.2d 7901st Dep’t
1995);People v. Rivers14 N.Y.S.2d 292, 292(h Dep’t1987) (detaining defendant at the
police station for over two hours was unlawful beeaitisvas based on less than probable cause).
When it appears police officers are prolonging detention or employing intrusive means beyond
what is necessary “in order to quickly obtain information either confirming or dispelling the
officers’ suspicion,” courts will likely find that an arrest has ooed. Robinson728 N.Y.S.2d
at 424.

On the other hand, courts have held in many instances that prolonged detention and

guestioning do not constitute an arrest where the duration and degree of restraint imposed are not



overly intrusive in relation to the officers’ investigatio8ee, e.gPeople v. Pinkneyb48

N.Y.S.2d 226, 2271(st Dep’'t1989) (finding a thirty minute detention for questioning, including
photographing the suspect and transporting him to the police precinct, was within the bounds of a
lawful investigatory stop)Jnited States v. Glove857 F.2d 1004 (2d Cir. 1992) (upholding
detention of defendant in security office &ggproximately thirty minutes to verify his

identification and to await arrivalf narcotics dog to search bagB&ople v. Ortiz648 N.Y.S.2d

75, 75 (1st Dep'1996),rev’d on other grounds90 N.Y.2d 533 (1997) (one and a half hour

delay in conducting a showup based on reasonable suspicion “was within deceptab
boundaries”)People v. Maybell603 N.Y.S.2d 161, 1616t Dep’'t1993),leave to appeal

denied 82 N.Y.2d 927 (1994) (police stopped and detained suspect at the crime scene for up to
three and a half hours in order for police to arrange a showup identification). In addition, courts
have found that continued detention is justifiehen the preliminary questioning supports

reason to believe a suspect is involved in criminal activitdssley, 743 F.3d at 337.

Here, while certain factors weigh in Plaintiff's favor, considering the totality of the
circumstances, the Court finds that Defendami€stioning and detention of Plaintiff on the
sidewalk did not constitute an arrest. First, the degree of restraint was minimal. Defendants
approached Plaintiff wearing plain clothes,heiit guns drawn, and told Plaintiff to sit on a
sidewalk in public view less than two blocks frone apartment he had just visited. Plaintiff's
hands were not cuffed at the time, and he was not otherwise restrained in any way. Although
Plaintiff was restricted in his movement by the order to sit and remain on the sidewalk, such a
limitation is not, without more, sufficiently intrusive to constitute an arrgsited States v.

Gori, 230 F.3d 44, 56 (2d Cir. 2000) (“It is welltalished that officers may ask (or force) a

suspect to move as part of a lawf@rry stop.”). Second, while Plaintiff asserts that he was

10



thrown or pushed to the ground, he does not clainat@ suffered any injuries and there is no
evidence that he sought medical treatment, suggesting that, while the officers may have treated
him roughly, there is no basis for a finding that the officers used an extreme amount of force.
Finally, Plaintiff estimates that he was de&dron the sidewalk for between 30 and 60
minutes. While notle minimis this period of time falls within the bounds of a permissidey
stop. See, e.gOrtiz, 648 N.Y.S.2d at 75. The record shows that the Defendants were
guestioning Plaintiff'scompanions during this time, and Plaintiff does not contend that the
Defendants did anything to unnecessarily delay or prolong their investigation. Because Genco
had seen Plaintiff let himself into Apartment 6C and then exit after spending several hours inside
on two prior occasions, it was reasonable for the officers to become increasingly suspicious
when Plaintiff minimized his knowledge of the apartmefecause the Court finds that
Plaintiff's deeention on the sidewalk was minimally intrusive and lasted no longer than necessary
for the officers to verify or disprove the existe of criminal activity, the sidewalk detention
constituted &erry stop that was supported by the officer's reasonatspision.

C. Defendants Had Probable Cause to Arrest Plaintiff After Obtaining Consent to
Search and Learning That There Were Drugs in the Apartment

Probable cause constitutes justification and is therefore an absolute defense to a claim of
false arrestJaegly v. Couch439 F.3d 149, 152 (2d Cir. 2006yrobable cause exists when an
officer has “knowledge or reasonably trustworthy information of facts and circumstances that are
sufficient to warrant a person of reasonable cautidharbelief that the person to be arrested has

committed or is committing a crime Provost v. City of Newburgl262 F.3d 146, 156-57 (2d

3 There is a question ofdaas to how forthcoming Plaintiff was at that time. Plaintiff asserts he told officers
he “went right in and out” of Apartment 6Cfbee they stopped him. Lora Dep. at 82:5. On the other hand, the
officers assert that Plaintiff told them he “eeween” to Apartment 6C. Genco Dep. at 83 Karinez Dep. at
57:11-18. Even aepting as true Plaintiff's version of events, as the Court must when evaluating a motion for
summary judgment, Plaintiff clearly minimized his connection to the apartment.

11



Cir. 2001) (citingWeyant 101 F.3d at 852). “When determining whether probable cause exists
courts must consider those faatsilable to the officeat the time of the arrest and immediately
before it.” Panetta v. Crowley460 F.3d 388, 395 (2d Cir. 2006) (emphasiBanettg (quoting
Caldarola v. Calabrese?98 F.3d 156, 162 (2d Cir. 2002)).

Here, theTerry stop of Plaintiff ripened into an arrest when the detectives handcuffed
him and transported him to the vicinity of the apartment. By that point, however, the Defendants
had probable cause to arrest him. It is ymatisd that Ms. Orama had told the police that there
were drugs in Apartment 6C and had given congesearch the apartment. Because Ms. Orama
was implicating herself in criminal behavior by admitting to knowledge of drugs in the apartment
and consenting to Defendants’ search, the officersibadason to question the reliability of Ms.
Orama’s statement<Cf. Little v. N.Y.G.487 F. Supp. 2d 426, 439 (S.D.N.Y. 2007) (“Itis well
settled that police officers have probable cause to arrest if they receive information from a
complainirg victim or other witness who they reasonably believe to be telling the truth.”). In
addition to Ms. Orama’s admission, Genco had $damtiff let himself into Apartment 6C and
remain inside for extended periods of time on ssmw@ccasions over the course of approximately
one week. Based on a confidential tip, as corroborated by Ms. Orama’s admission and a
recognized pattern of individuals enteringlaxiting the apartment during daytime hours with
weighted bags, Defendants reasonably believeattApent 6C was being used as a heroin mill.
On the day of his arrest, Defendants saw Plé&ietifer and quickly leave Apartment 6C shortly
after Defendant Genco observed conduct thahiledto conclude that the investigation may
have been compromised. Notably, Plaintiff left the apartment and continued walking away from
2160 Matthews Avenue with two women who later atkdito having access to and control over

the apartment, and one of whom acknowledged the presence of drugs there. During questioning,

12



Plaintiff also minimized his connection to Apartmhé& despite having been there three times in
the past week and having spent at least six hours inside.

While Plaintiff challenges Defendants’ assertions regarding the information available to
them on the date of his arresfior example by questioning Ms. Orama’s statements to the extent
they were made out of Plaintiff's earsha®aintiff offers no additional facts to rebut or
controvert the asserted facts that support a finding that the Defendants had probable cause to
arrest the Plaintiff. Because a nomvant “may not rely on conclusory allegations or
unsubstantiated speculatiodgffreys 426 F.3d at 554, Plaintiff cannot create a genuine issue of
material fact by speculating that Defendants may have fabricated Ms. Orama’s statements or by
suggesting that Defendants should have assumed that Plaintiff was an innocent-though-regular
invitee to the heroin mill.See Sistad45 F.3d at 169 (honmoving party must come forward with
“specific facts showing that there iganuine issuéor trial”); Douglas v. N.Y.C595 F. Supp.
2d 333, 340 (S.D.N.Y. 2009)[A] determination of whetherbable cause to arrest existed
may be made as a matter of law if there is no dispute as to the pertinent events and the
knowledge of the officers.” (internal quotation marks omitte@®gcause Plaintiff has failed to
offer specific facts presenting a genuine issumaterial fact as to the existence of probable
cause dllowing Defendants’ questioning of Ms. Orama and Ms. Marrero, Defendants’ Motion is

GRANTED with respect to Plaintiff's false arrest claim.

4 Becausehe Courtfinds that Defendantdad probable cause to arrest Plairigforethey found drugs in

Apartment 6C, it need not separately address thieepaarguments regarding whether there was pr@bedlise for
Plaintiff's arrestafter Defendants discovered drugs in the apartmé&or the avoidance of doubt, however, the

Court notes that the correct standard is not, as Plaintiff's argue, whether the available evidence was sufficient to
convict Plaintiff for the crimes chargelyt rather whether thevailable evidence was sufficient to support probable
cause to believe that Plaiifithad committed a crimeSee United States v. Cois¢@®3 F. Supp. 2d 680, 685
(S.D.N.Y. 2011) (“[T]he facts and circumstances from \itpcobable cause may be inferred need not reach the
level of evidence necessary to support a conviction, butrtiusy be more than rumor, suspicion, or even a strong
reason to suspect.” (quotitgnited States v. Fisher02 F.2d 372, 375 (2d Cir. 1983) drdnry v. United States,

361 U.S. 98, 101 (1959) (internal quotations omittesB§ also United States v. Headls5 F.3d 52, 57 (2d Cir.

13



lll.  There is No Evidence to Support Plaintiff's Malicious Prosecution Claim

To prevail on a malicious prosecution claim un8ection 1983, a plaintiff must establish
the elements of a state law malicious prosecution claim and also show a violation of his rights
under the Fourth Amendmengee Roberts v. Babkiewi&82 F.3d 418, 420 (2d Cir. 2009). To
establish a malicious prosecution claim under New Yark a plaintiff must prove “(1) the
initiation or continuation of a criminal proceeding against plaintiff; (2) termination of the
proceeding in plaintifs favor; (3) lack of probable cause for commencing the proceeding; and
(4) actual malice as a motivation for defendant’s actioMahganiello v. N.Y.C612 F.3d 149,
161 (2d Cir. 2010) (citations and internal quotations omitteeh;also Murphy v. Lynd18 F.3d
938, 947 (2d Cir. 1997%ert. denied522 U.S. 1115 (1998). While the parties agree that the
relevant proceedings terminated in Mr. Lora’s favtre first, third and fourth elements of
Plaintiff's malicious prosecutioolaim are in dispute. Becauskitiff cannot satisfy at least
the third and fourth elements of his madigs prosecution claim, the claim fails.

With regard tahe third prong, “probable cause is a complete defense to any action for
false arrest or malicious prosecution in New YoiBi¢kerson v. Napolitanc04 F.3d 732, 751
(2d Cir. 2010), and, by extension, a defense to liability under Section $883pberts 582
F.3d at 420. The relevant determination is whether there was probable cause to believe the
Plaintiff committed a crime and, hexa prosecution should be commenc8dePosr v. Court
Officer Shield # 20,7180 F.3d 409, 417 (2d Cir. 1999). To sustain a malicious prosecution claim

where probable cause existed to make the arrest, a plaintiff must show that defendants learned of

2006) (“[T]hose who are permitted to observe obvious cring@ofbity in a home aregbsent indications to the
contrary, likely to be complicit ithe offense.” (citation omitted)).

5 Bellin Decl., Ex. 3, Minutes of Proceeding ofd@enber 6, 2013, before Honorable Bruce Allen, J.S.C.
under Indictment No. 4038/2013 in Part 5, at 14-15.
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intervening facts between the arrest and the initiation of prosecution that undermined the initial
probable cause determinatioBee Powell v. Murphy93 F. App’x 25, 28 (2d Cir. 2014) (citing
Lowth v. Town of Cheektowad2? F.3d 563, 571 (2d Cir. 1996)). For the reasons described in
Section II(C),supra Plaintiff's arrest was amply supported by probable cause. Because Plaintiff
has not proffered evidence of any facts discovered between the arrest and the charging decision
that might undermine Defendants’ initial probable cause matation, Plaintiff has not created

a question of fact whether the Defendants lacked probable cause to commence a criminal
proceedind.

With regard to the fourth element, Plaintiff has failed to cite any evidence from which a
reasonable factfinder couldmrclude that Defendants acted with actual malice. “Under New
York law, malice does not have to be actualespr hatred, but means only ‘that the defendant
must have commenced the cnirai proceeding due to a wrong or improper motive, something
other tha a desire to see the ends of justice servefiriter v. N.Y.G.976 F. Supp. 2d 539, 559
(S.D.N.Y. 2013) (quotindgtowth, 82 F.3d at 573). Plaintiff's sole argument is that malice may
be inferred from the absence of probablesesto initiate the criminal proceedingSeePl. Opp.
at 19 (citingLowth, 82 F.3d at 573). Because the Court has found there was probable cause,
there is no basis to impute to Defendantsargngful or improper motive. Plaintiff has,
therefore, failed to create a questiof fact as to this element.

With respect to the first element, while polmficers can “initiate” prosecution by filing

charges or other accusatory instrumesgg, Cameron v. N.Y,&98 F.3d 50, 63 (2d Cir. 2010),

6 Furthermore, indictment by a grand jury creaesbuttable presumption of probable cause in cases of
alleged malicious prosecutiofanganiellg 612 F.3d at 162 (citin§avino v. N.Y.C331 F.3d 63, 73 (2d Cir.

2003) andColon v. N.Y.G.60 N.Y.2d 78, 82 (1983)). Although here, Justice Allen found the grand jury minutes to
be legally insufficient, Bellin Decl. Ex. 3, the Court has no basis independently to review the grand jury minutes
and, in any event, finds that probable cause has been dstddtiased on the evidence presented in this action, for
the reasons articulatetipra
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in the absence of evidence that the officers misled or pressured the prosecutor, judge or grand
jury, an “intervening exercise of independent judgment” will typically break the chain of
causation between the officer's condant a plaintiff's alleged harnsee, e.g.Townes v.
N.Y.C, 176 F.3d 138, 147 (2d Cir. 1999) (citing cas®d)liams 2003 WL 22434151, at *6
(“[o]nce a criminal defendant has been formally charged, the chain of causation between the
officer’'s conduct and the claim of malicious prosecution is brakethe intervening actions of
the prosecutor, thereby abolishing the offeeesponsibility for the prosecution.”Butc.f.
Higazy v. Templetqrb05 F.3d 161, 177 (2d CR007) (“[T]he chain of causation need not be
considered broken if [a government agent] dessbthe subsequent decision maker or could
reasonably foresee that his misconduct [would] contribute to an independent decision that results
in a deprivation of liberty.” (alteration ioriginal) (citation and internal quotation marks
omitted));Zahrey v. Coffey221 F.3d 342, 352 (2d C2000) (“Even if the intervening decision
maker (such as a prosecutor, grand jury, or judge) is not misled or coerced, it is not readily
apparent why the chain of causation should be considered broken where the initial wrongdoer
can reasonably foresee that his misconduct will contribute to an ‘independent’ decision that
results in a deprivation of liberty.”).

In the absence of any evidence of wrongdoing by Genco and Marinez, it is not clear why
Defendants should be subject to liability fioitiating a criminal prosecution against Plaintiff,
even though a judge subsequently determinedrnbatficient evidence may have been presented
to the grand jury to warrant an indictmentoriétheless, because the Court finds that Plaintiff
has failed to present evidence to create a gemgiiestion of material fact with respect to the

third and fourth elements of his malicious prosecution claim, the Court need not resolve this
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issue. Defendants’ motion for summary judgment is GRANTED with respect to Plaintiff's
malicious prosecution clairh.
IV.  Defendants are Entitled to Qualified Immunity

Even if there were a question of fact whether probable cause existed for Plant&$ts
and subsequent prosecution, Defendants wouldst#éintitled to summary judgment if there is
no question of fact that they are entitled toldiea immunity. Policeofficers are entitled to
qualified immunity if“(1) [their] conduct d[id] not violate clearly established statutory or
constitutional rights of which a reasonablego® would have known, or (2) it was ‘objectively
reasonable’ for [Defendants] to believe that [their] actions were lawful at the tithe of
challenged act."Jenkins v. N.Y.C478 F.3d 76, 96 (2d Cir. 2007) (citations omitted). Qualified
immunity covers “mere mistakes in judgment,atiter the mistake is one of fact or one of law.”
Butz v. Economouy38 U.S. 478, 507 (1978). As appliedhe arrest context, the Second
Circuit has held that, even without probable cause, an “arresting officer will still be entitled to
gualified immunity from a suit for damages if he can establish that there was ‘arguable probable
cause’ to arrest.’Escalera v. Lunn361 F.3d 737, 743 (2d Cir. 2004). “Arguable probable cause
exists if either (a) it was objectively reasonable for the officer to believe that probable cause
existed, or (b) officers of reasonable compegecould disagree on whether the probable cause

test was met.”ld. at 743 (citingGolino v. City of New Have®50 F.2d 864, 870 (2d Cir. 1991);

7 Plaintiff also asserts false imprisonment and ri@li€ prosecution claims amst Genco and Marinez
underBivens v. Six Unknown Agentstioé Fed. Bureau of Narcoticd03 U.S. 388 (1971) and under state tort law.
While it is unclear from the record whether Defendants dwepritized as federal agerasid are thus subject to
Bivensliability, “[a] claim underBivensis substantially similar to a claim under . . . 8 1983 such that courts
incorporate § 1983 case law iBivensclaims.” Hallock v. Bonner567 F. Supp. 2d 334, 337 (N.D.N.Y. 2008),
(citing Tavarez v. Ren®4 F.3d 109, 110 (2d Cir. 1995ff'd, 343 F. Appx 633 (2d Cir. 2009). Because

Plaintiff's Bivensclaims against Defendants rely on the same facts as the § 1983 false arrest and malicious
prosecution claims, summary judgment is appropriately GRANTED with respelitaiff's Bivensclaims.

Similarly, because Plaintiff’'s common law claims for fals@risonment and malicious prosecution are based on the
same facts as the § 1983 claims, summary judgment is GRANTED as to those claims as well.
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Caldarola v. Calabrese€298 F.3d 156, 162 (2d Cir. 2002)).

Viewing the facts in the light most favorable to Plainst#e Thomas v. Roach65 F.3d
137, 143 (2d Cir. 1999) (citingennon v. Miller 66 F.3d 416, 420 (2d Cir. 1995Micalizzi v.
Ciamarra 206 F. Supp. 2d 564, 576 (S.D.N.Y. 2002), the Court finds, for the reasons set forth
supra that no reasonable juror could conclude efiendants’ actions were objectively
unreasonable or conclude that officers of oeable competence could not believe that the
probable cause test was met. In other words, here, there are no facts in dispute that are material
to a determination of reasonablene$homas 165 F.3d at 143 (2d Cir. 1999) (citation omitted);
see also Lennqrb6 F.3d at 420The Court therefore finds that, even if Defendants were not
entitled summary judgment on Plaintiff’s falsegest and malicious prosecution claims, they
would be entitled to qualified immunity.

V. Plaintiff's State Claims For Assault and Battery are Dismissed for Lack of
Supplemental Jurisdiction

Plaintiff has asserted a claim for assault and battery under state law. Pursuant to 28
U.S.C. § 1367(c)(3), district courts may decline to exercise supplemental jurisdiction over non-
federal claims where the court “has dismissédlalms over which it has original jurisdiction.”

The Second Circuit has held that while secfiB67(c) is permissive, rather than mandatory,
“where all the federal claims have been dismissed at a relatively early stage, the district court
should decline to exercise supplemental jurisdiction over pendentastatdaims.” Astra

Media Grp., LLC v. Clear Channel Taxi Media, L1414 F. App’x 334, 337 (2d Cir. 2011).

8 Additionally, the Second Circuit has noted tttae same principles of qualified immunity apply in section
1983 actions against state officials and Bivens actions against federal offiéledhs v. TutelianNo. 97 CIV.
0554(MBM), 1998 WL 108003, at *5 (S.D.N.Y. Mar. 12, 1998) (quothygni v. Mottola35 F.3d 680, 688 n.10
(2d Cir. 1994)). Therefore, qualifiechmunity also applies as to tlB#vensclaims against Defendants.
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Plaintiffs common lawclaims for assault and battery are accordingly dismissed without
prejudice to Plaintiffsability to renew them in a state court of competent jurisdiction.
CONCLUSION
For the foregoing reasornBefendants’ Motion for Summary Judgment is GRANTED.

The Clerk of Court is respectfully requested to terminate all open motions and close the case.

SO ORDERED. . . -
Date: July 29,2016 VALERIE CAPRONI \
New York, New York United States District Judge

19



