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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED |
SOUTHERN DISTRICT OF NEW YORK DOC #:
"""""""""""""""""""""""""""""""""""""" X DATE FILED: 12/08/2014
CESAR TERRERO
Plaintiff, : 14-CV-8129(IMF)
v- : MEMORANDUM OPINION
: AND ORDER
COMPASSGROUP USA., INC, :
Defendant.
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

On November 19, 2014, the Court received a letter, advising it that the parties in this
action, brought pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. & a8, and
New York Labor Law (“NYLL”") 88 190et seg. and 650t seg., had reached a resolution in
principle. (Docket No. 21). By Order entered the next day (Docket No. 22), the Coctedlire
the parties to submit the settlement agreement to the Court along with a joint letterirextesin
basis for the proposed settlement and why it should be approved, with reference totheéact
forth in Wolinsky v. Scholastic, Inc., 900 F. Supp. 2d 332, 335-36 (S.D.N.Y. 2012). The Court
also directed the parties aoldress the bases for any attorney’s fee award, and for keeping the
proposed settlement confidential.

SETTLEMENT APPROVAL

The Court, having reviewed the pastigint letter, dated Decembey 2014 (Docket No.
23), and the settlement agreement itdetfds that the settlement is fair and reasonable, given
both the nature and scope of Plaintiff's claims as well as the risks and expmoebeasd in

additional litigation. See Wolinsky, 900 F. Supp. 2d at 335-36 . Although the FLSA places
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“strict limits on an employee’s ability to waive claims . . . for fear that employers would
[otherwise] coerce employees into settlement and waiwerat 335 (alteration in original)
(internal quotation marks omitted), these concerns araswalevant when the plaiffitno
longer worlks for the defendant, as appears toh@ecase heref. Lujan v. Cabana Mgnt., Inc.,
No. 10 Civ. 755 (ILG), 2011 WL 3235628, at *2 (E.D.N.Y. July 27, 2011) (noting “the risk of
explicit or implicit coercion in the employment context” in FLSA litigatio@jrtat v. Capala
Bros., Inc., 07 Civ. 3629 (ILG) (SMG), 2009 WL 3347091, at *11 (E.D.N.Y. Oct. 16, 2009)
(noting the heightened concern over coercion in FLSA litigation when plairdifésifivolved in
an ongoing business relationship with defendants, and . . . are dependent on defendants for
employment”) report and recommendation adopted by 07-CV-3629 (ILG), 2010 WL 1423018
(E.D.N.Y. Apr. 9, 2010). (Compl. (Docket No. 1) 11 14, 16).
ATTORNEY’'S FEES AWARD APPROVAL

The Court finds that the proposed award of attorney’s fees, however, is exaedigive |
of the factors set out iBoldberger v. Integrated Resources, Inc., 209 F.3d 43, 50 (2d Cir. 2000).
In particular, this action involves a relatively straightforward wage anddispute arising
under the FLSA and NYLL. Although the case was styleal @sllective action, Plaintiffiever
filed a motion for certification of a collective or a class action, and noticasdiag FLSA
claims were not distributed to other employees. Hitawh, the parties reached a settlem(@mt
least in principleppproximatelyfour months after Plaintiffiled the Complaint; “[w]here . . . the
parties reach a tentative settlement relatively shortly after the filing oftian,c& reduction in
the attorney fees awarded is appropriat8uzman v. Joesons Auto Parts, No. 11 Civ. 4543

(ETB), 2013 WL 2898154, at *3 (E.D.N.Y. June 13, 2013) (internal quotation marks omitted).



Further, the size of the requested fee inti@teato the total settlemert 50% — is
especially high. To begin with, judicially approved fees in this Circuit tylgicahge between
30% and 33%%. Seeid. at *4 (collecting cases)ndeed, courts in this Circuit have reduced
attorney's fee awards in FLSA collective action cases at least in part be@apseptised
awards exceeded that randgee, e.g., id. (citing cases in reducing a fee award fror&déf the
settlement fund to 25% as to one plaintiff and 20% as to another settling glafigndez v.

Radec Corp., 907 F.Supp.2d 353, 358-59 (W.D.N.Y.2012) (discussing proportionality of
settlements to fee requests and reducing attorney's fees im phat tasis). In addition, courts

in this Circuit have found fees in FLSA cases of 20 percent or less otdhedtilement to be
“reasonable and consistent with fees granted in other class actiyess'v. SGS Control

Servs,, Inc., Nos. 03 Civ. 9078 (RMB) et al., 2008 WL 4185813, at *8 (S.D.N.Y. Sept. 9, 2008).
Although Plaintiff'scounsel’s lodestar $6,791.55 —is higher than the fee requested, “the
mere fact that application of the lodestar method supports a larger perceetagmsufficien

to justify either the application of the [lodestar] method or the award of artigghé Guzman,

2013 WL 2898154, at *5 (internal quotation marks and citation omitted).

Accordingly, the Court finds that the requested attorney’s fee contemplatesd in t
proposed settlement excessiaad reduces the fee award to 30% of the settlement, or $3,000.
The difference between the proposed attorney’s fee award and the reduced’atteersyard
shall be distributetb Plaintiff.

CONFIDENTIALITY OF SETTLEMENT AGREEMENT

Finally, the Court finds that there is no basis to keep the settlement confidentiat of lig

the common law right of access to judicial documeeg Wolinsky, 900 F. Supp. 2cat 337-40

(explaining the common law right of public acces# aslates to settlement agreements in FLSA



cases). As the parties indicated in their joint letter they would agree tdtthensat agreement
even if the Court rejected the confidentiality provisions of the settlement,ttleersst is still
approved and is attached as Exhibiio&his Order.

The Clerk of the Court is directed to close this case. All pending motions are moot.

SO ORDERED.
Date December 8, 2014 d& 7 %,/—

New York, New York L/ESSE MFURMAN

nited States District Judge
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SETILEMENT AGREEMENT AND CENERAL RELEASE

This Settiement Agreement and Geoeral Release {(“Agreement”) is entered into by and berweex
Cesar Terrero and Compass Group USA, Inc, {“Compass," collectively, the “Parties").

WHEREAS, on or about July 11, 2014, Mr. Temers {“Plaintiff} filed a collective action
cotplaint (Case no. 1:14-v-04283) in the United States District Court for the Eastern District of New
York (the “Action”} for glleged violations of the Fair Zabor Standards Act, 29 U.S.C. § 251 et seg. and
New York Laber Law; and ‘

WHEREAS, on o about Ociober 7, 2014, the Parties gtipulated to transfer verue of the Action to
the United States District Court for the Southem District of New York; and

WHEREAS, Compass vigorously denies the allegations assertad :n the Action,

NOW, THEREFORE, in considerstion of the forepoing and other good and valuable
consideration, the Parties agree as follows:

1) Copsideration: In exchange for the promises made by end in consideration for all the temns
agreed 10 by Plaintiff in this Agreement, these payments art issued to Plaintiff in order to dismiss
the Action. Compass agrees to pay Plaintiff the tota! sum of Ten Thousand Dollars and Zero
Cents ($10,000.00) inclusive of atiorny fees, witkin thirty (30) calendar davs afer receipt of: (i)
the originzl version of this Agreement i sxecuted by Plaimtiff i) completion of ail spplicable
W95 are completed and transmittal of same to counsel for Compass; and {111} a signed stipulation
of dismissal, with prejudice. Provided thay Plaintiff signs end returns this Agreement as provided
in Peragraph 19, payments will be.mads by Compass in separate checks a5 fallows:

) The sum of Five Thousand Dellers and Zero Cents (35,000.00) as puymem for Plaintff :
alleged lost wages, made payable to Plaintiff. Applicablc statutory deductions, including
state end federal income taxes and Social Security taxes also described in Paragraph 2
oelow, shall be withheld by Compass from this sumn. Compass shall iszue 2 Form W-2 to
Plaintiff in connection with this payment.

t) The sum of Five Thousend Dollars and Zero Cents ($5,000.00) as payment for Plaintiff’s
attorney’s foes and expenses made payable t0 Jaffe Glenn Law Group, P.A. Coripass
will issue the appropriate IRS Form(s) 1099 1a in connestion with this payment,

2)  Withholding on Payments: Taxes. applicsble withholding and autherized o reauired
deductions will be deducted by Compass from the payments to Plaintiff described in Paragraph
1(2), abave.

3 Dismissal of Action: As a condition of Compass entaring into this Agreement and praviding the

cons:deration set forth in Paragraph 1 herein, Plaintitf will anter into the stipulation of dismissal,
with prefudice, aitached hereto a3 Rxhibit A.

D Geoeral Release of All Claims by Plaintiff Ir exchange for Compess providing the
comsideration set forth in this Agreement, Plaintiff releases Compass, and its past and/or presert
prents, subsidixies, predecessors, successors, assigns and insurers, ard its offesrs, dizectors,
employees and agents (hereinafter collectively referved 1o s “Defencant Reivasees™) from any
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and all claims Plaintiff may have that may legally be waived by private sgreement, known or
unknown, ineluding bul not limited to those melated 1o his etployment andfor’ separation from
employment, from the beginning of time through the <ate that he signs this Agreement.

Flainttff understands and agrees that he is releasing Defendent Releasess from any and all claims
related {0 his employmest andfor separetion from employment that may legally be waived by
privais egreement, including but not limited to claims for discriminztion snd/or harsssment, or
retaliation, in cmpicyment on the besis of race, color, ereed, rcligion, sge, national origin,
alienage or citizeaship, gender, sexual orientation, disability, marital status, pepetic information,
vaieran's status and any other protected grounds, inclinding, byt not limited to, any and all rights
and claims Plaintiff memy have arising under Tite VII of the Civi) Rights Act of 1964, the
Americans with Disabilities Act, the Age Discrirination in Employment Act of 1967, the Equal
Pay Act, the New York State Hurman Rights Law, the New York City Human Rights Law; failure
o pay overtime under the Fair Labor Stendards Act and/or New York Labor Law, faifure to nay
spread of hours pay, cleims for breach of contract including bt not limited to claims for failurs to
pay promised bonnses, personal injury, wages, benefits, defamaticn and wrongful discharps, and
any and all claims based on any oral ar written agreements or promises, ‘whether arising under
statme (including, but not limited 4o, claims arising under the Employss Retimmem lncome
Security Act of 1974, the Pamily and Medical Leave Act, the New York State Labor Law, the
New York State Whisileblower Statute, and any other federal, state or local laws or regulations),
contract (express or implied), constitutional provision, common law, public policy, tort or
otherwise, from the beginning of time through the dete thet Plaintiff signs this Agreement.

5 No_Claims Filed: Plaintifl agrees and covenant not 1o file any guit, complaint, claim, gricvance
or demand for arbitration against the Defendant Releasess in any conrt, administrative agency or
cther forum with repard to any claim. demand, Lishility or obligation arising out of his
employment with Compass or sepzaration from employment. Plaintief further represents thet ofer
than the Action, no claims. complaims or other proceedings are pending in any court,
adralnisirative agency or other forum relating directly cr indirectly to his employment with
Cerpass or separation from employment, Plaintiff understands that gothing in this Agreement
shall be construed tc prehibit him from filing a charge with, or participating in any investigation
or proceecing conducted by, the Equal Broployment Opportunity Commission, Kational Labar
Relations Board andfor any federal, sie or local agency. Notwithstanding the foregoing,
Plaintiff hereby waives any and all rights to recover monetary dameges in any charge, comulaint
or Jawsuit filed by him or by anyone else on his behalf Plaintiff further understands that Dotking
herein shall be construed to prohibit him from raising a challenge regarding Cozppase’s failure to
comply with its promises made in this Agreement,,

Y] Confidential Information:

a) Plaintiff agrees that he shall not willfully or knowingly disclose any confidential
information ke leamed cr acquired while employed by Compass. PlaintifY also promises
that he shall not use any such Confidential Information to damuge Compass, its Interests,
providers or any other person of entity with whom Campass does business,

h) By signing below Plaintiff certifies that he has:
)] returned to Compass any and all Coniidentia) Information and al. other materials
of documents belonging to Compass, including the originels and any and all

opies thereof, whether in hard copy or electronic fomm, whick were in his
possession  Of under his  control, inchuding  withowt  limitation Company
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identification, ksys, documents, files, charts, electronic information, reoorts,
mailing lists, ralodexes, equipment, computers, software and hardware, computer
print-outs, sud computer disks and tapes;

Gy not relained any copies of any Confidential Infurmation andior any other
materia’s, documems or property belonging to Compass or any of its affiliated
entities,

(i)  pernanently delete¢ =il Confidertial f{nformation from his home(s) andior
personal computer drives and from any other persomal electron’e, digital or
magnetic storage devices; and

(iv}  in connection with his emnployment with and sepanation from employment with
Compass, retained only papers and other materisls of a persopal naturs,
includig, but not limited 1o, personal photographs, personsl correspondence,
Fersonzl diaries, personal calendars, personal rolodexes, personal files, persanal
phone  books, mformation showing his compensation or relating to ‘he
reimbwsement of expenses, information he reasonatly believe may be needed
for tax parposes, and coples of documents and agresments relating o the terms
and conditiens of his employment with and separation from Compass.

)] Confideptiality _of Agvesment: Pleintiff agrocs that the terns of this Agreement are
confidentiel. Plaintiff agrees not io tell anyone gbow this Agreement &nd not o willfislly or
Imowingly disclose any informetion conteined in this Agresment to anyone, other than his
lawyer(s), financial advisor(s) or immediate farnily members, or as required by law. If Plaintiff
does tell his lawyen(s), financial advisor(s) or immediate family members abcut this Agresmnent
or its contents, Plaintiff must immediately tell themn that they must keop it confidential ag well
Nowithstanding anything herein to the contrary, this paragraph shall not spply: (3) when
disciosure of the lemns of this Agreement are required by [aw, Jegal process, or by any cour,
wrbitralor, mediator, or administrative or legislative body (including my committea thersof) with
actual or apparent jurisdiction to order Plaintiffto disclose or maks accessibla any infermation, or
(i) with respect to any litigation, arbitration, or mediation involving this Agreement, inclucing
but not limitsd to, the en‘orcement of this Agreement.

Notwithstanding anything hezein 1o the contrary, his subsection shall pot prohibit Plaintif from
complying with sny lawful subpoena or cowt order or taking any cther sctioms affiwmetively
required by lzw, provided that Plaintiff skell, in advance of providing any regponse to such law,
legal process or subpoena, and within five (5) business ditys of his receipt of such law, legai
process or subpoera, or as soon as practicable, provide written notice, by cerified mail 10 Sarah
Moss, Esq., of the law firm Litler Mendelson, P.C.. 900 Thiré Avenue, New York, New York

10022, such taw, legal process or subipoena, such that Compass may seck to asset its rights and
irterests in connection therewith,

8) No Negatlve Statements: Plaixtiff sprees not to make, directly or indirectly, to any pecson or
entity. including but r.ot limited to Compass’s smployees, customers, voluntecrs andior affilistes
or staff thereof and/or the prass, any negative or disparaging oral or writien gtaloments abow, or
do anythitg which damages, any of the Defendant Releasees, or their services, good will, ability
1o attract customers, reputation or financial status, or which damages il or them in ay of its or
their business or customer relationships. Nothing in this paragraph shall preclude Plaintiff from
testifying hosestly if required by law to testify or respond to discovery in a proceeding.

gd
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9 Ugutral Reference: To the maent that Plaintisf requires employment confirmation, he may
wrilize the . services of The Work Nurnber (1-800-367-5590 or
www.theworknumber.com). Further information sbout The Work Number is attacked and
incorporated herein a5 Exaibit B.

10)  Puture Application/Eygplovment: Plaintiff agraes not to submit an apphestion for emplovment
with Defendant Releasees at any tme in the future, Plaintiff funther waives and relesses any right
0 be considered for such employment by Defendant Releasees and agree that any refusa’ of
employment of Plamtiff by Defendant Relessecs in “he fiture shell not constitute disetimination
or retal jation by any of the Defendam Releasees. The Panties understand snd agree, however, that
nothing contained in this paragraph shell prokibit Plaintiff from working at any other Cormpass
affiliate nor prohibit Compass, in i's sole discretion, from biring Plaintiff in the future, although
Compass s under no obligation whatsoever to hire Plaintiff or consider him for employment.

11}  Bresch of Agresjpent: Plaintiff acknowledges that Compass would he irreparably injured by a
violation by Planliff of Parngraphs 7 und 8 of this Apresment, and Plaittiff agrees that in the
event of any such breach or threatened brassh, Compass shall, in addition to any other remodies
tvailable, be entitied to: (i) # Wmporary restrairing order and/or preliminary and‘or permancnt
injuncticn, or other cquivalent relief, restraining Plaintiff from any actual or threatened breach of
Paragraphs 7 and & (i} recover from Plaintiff all sums paid pursuant to Paragraph 1 of this
Agreement, in additicn to damages, attorneys® foes and costs incurred by Jompass as & result of
Plaintiff's oreach of this Agreemont. In the event of a bresch of this Agreesnent or in the cvent
any action is commemced in the Court having jurisdiction over this matter conceming
srforcement of the provisions of this Agresment, the prevailing part in any such action shall be
entitied Lo an award of its reaserable aitomey’s fecs and all eosts including appellate fees and
costs, incurred in conhection therewith 23 determined by the court in any such action,

12)  No Ademission_of Wrongdojpg: By entering into this Agrecment, neither Plaintiff. nor any of
the Cefendant Releaseas admit any wrongdoing or vielation of law.

13)  Inlerpretation of Agresment: The Partiss agree that any person or entity interpreting or
construing this Apreement shall not apply 2 fresumptisn that any of its provisions should be more
striclly construed against the party who prepared the Agrecrnent as all parties have fully
participated in the preparation of all provisions of this Agraement.

14)  Headings: The headings in this Agreement are for the convenience of the Parties and are not
intended to modify the terms of the Agreement.

15)  Changes to the Agreement; This Agreement may not be changed unless the changss are in
writing and signed by Plaintiff and an Assistant General Counscl of Compass,

16)  Applicable Law: This Agreement shall be interpreted, enforced and governsd under the laws of
the State of New York. Any action arising out of or relating to this Agreement shall be srought in
Marhattan in the Supreme Couwt of the State of New York.

17)  Sgverability: Inthe event any provision of this Agreement is judicially declared to be invalid or
wnenforceable, only such provision or provisions shall be invalid or unenforceable without

invalidating or rendering unenforeeudle the remaining provisions hersof, which shal} remain in
full force and effect to the fullest extent permitted by law.

18) Waiver by My, Terrere: By signing this Agreement, Mr. Terrero acknowledges that:

2d
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a) He hag carefully read, and understands, this Agraement;

b} I7¢ has had the opportunity 10 consalt with an attorney and/or amy other advisors of his
choics bafore signing this Agreement;

¢y He has rensulted with Jodi Jaffe and/or Andrew Glenn of Ja'fe Glenn Law Group, F.A,,
attormeys of his choize, before signing this Agreement;

d) He undarstands that this Agreement is legally binding and by signing it he gives up
tertain riphts;

¢} He has voluntarily chosen 1o enter into this Agreernemt and has not been forced or
pressured in 2ny way 10 sign it;

) Hs has not relied upon any representation, statement of omission made by any of
Compass's afents, atorneys of representativas with repard to the snbject matter, basis or
effect of this Agreement or otherwise, other than those ewpressly staled in this
Agresment; and

g) He knowingly and volumarily releases Compass od the Defencant Releasees from any
and ali claims he may have, known or wnknown (sseept 2s otherwise provided in thus
Agreemnent), in exchagge for the beneiiis he has obteined by signing this Agreement; and

h} This Agreement does not waive any rights or claims thet may arise after this Agresement
is signed.
1% Return O Signed Agreemwnt: Plaintff must return the signed Agrecment to Saeh Moss, Ezq.,

Litiler Mendelson, P.C., 909 Third Avenue, 8% Floor, NY, NY '0022 ro Jater then Décember 4,

2014, If Plaintiff docs not retum the sigaed Agreement to Ms. Moss by this date, this Agresment
shzll be deemed revoked, null, void and of no offect, '

20} Entire Sgreement: This Agreement contains the entirs agresemert between Pleinuff and

Compass, and replaces any prior agreements or understandings between them, whether written or
aral.

COMPASS GROUP USA, INC,

DATED: 2/(/4 gilfz | By: ﬁ

. iF. —
DATED: -3*'2." }'-f__ *W'f T et
CESAR TERRERO T
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