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PAUL A. ENGELMAYER, District Judge:

On February 13, 2015, the Court issued an Opinion and Order (“the Opinion™), denying a
motion by the Bolivarian Republic of Venezuela (“Venezuela”) to vacate a judgment entered in
Part One (“the Part One judgment”) against it. Dkt. 37, reported at Mobil Cerro Negro Ltd. v.
Bolivarian Republic of Venezuela, No. 14 Civ. 8163 (PAE), 2015 WL 631409 (S.D.N.Y. Feb.
13, 2015) (“Mobil”). That judgment, in favor of Mobil Cerro Negro, Ltd. and related entities
(“Mobil™), was for $1,600,042,482, plus 3.5% interest, compounded annually from June 27,
2007 until payment. Mobil, 2015 WL 631409, at *2; Dkt. 6. The judgment was based on an
arbitral award (“the Award”) in the same amount entered against Venezuela on October 9, 2014,
by a panel of the International Centre for Settlement of Investment Disputes (“ICSID”). See
Mobil, 2015 WL 631409, at *2. Venezuela now moves to amend the Part One judgment by
reducing the rate of post-judgment interest. Dkt. 38. For the reasons that follow, Venezuela’s
motion is denied.

By way of background, Venezuela raised this issue on February 17, 2015, when it

submitted a motion to amend the Opinion, Dkt. 38, and an accompanying brief and declaration,
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Dkt. 39-40. Venezuela raigktwo issues. The first, relating to the terms underciithe

Court’s temporary stay of enforcement of the Part One judgmauitwemain in place, was the
subject of a previous order. DKtl. The second issughe one addressed heretsoncernghe
rate of interesthat will run onthe Part Ongudgment Venezuela askthe Court to amend the
Opinion by “clarify[ing]” that the Part One judgment was to ac¢pastjudgment interest at
the rate povided under 28 U.S.C. § 196hot the higher 3.25% interest provided for in the
ICSID panel's award¥kt. 3, Ex. 1  404) andrecapitulatedn the Part One judgme(Dkt. 6).
Dkt. 40. The Court invited a response from Mobil, wrsabmitted a brieAnd declaratiom
opposition Dkt. 43—45 Although the Court had stated that it did not invite a reply, Vengzuel
submitted a leeer reply nonetheless. DI46.

Although styled aarequest for clarification, Venezuela’s motion in fact asks theC
to modify the terms of the ICSID parelAward, inasmuch as that Award expressly directs that
interest at a 3.25% rate run on $1600,042,482ward against Venezuela until paymebkt.
3,Ex. 11 404. As such the relief Venezuela seeks is flatly precluded by the principles
governing recognition of ICSID awards, iwh the Court reviewed at length in its Opiniddee
Mobil, 2015 WL 631409, at18-22.

As the Court there explained in the course of upholding the Partddnésconversion
of the ICSID panel’'s avard into a federal judgment basedMabil's ex partepeition, the
ICSID panelactedpursuant to authority granted by iaternational treatythe Convention on the
Setlement of Investment Disputestween States and Nationals of Other Stgtibe ICSID
Conventiori), seel7U.S.T. 1270, T.LLA.S. No. 609@%hose terms in tur@ongressadopted in
1966 when ipassedn enabling statut@2 U.S.C. § 1650aSee Mobil2015 WL 631409, at

*3-5. As the Court further explained, under the treaty and the statutes ©f the United



Statesa contracting stafare requiredo recognizeall aspects odwards issued by ICSID
arbitralpanels, and have no charter to undertake any substantive revievh aivgarcis.ld. at

*4. Such courts are furthabliged toenforcethe pecuniary obligationsf theseawards,
althoughnot otherobligationssuch as specific performanchl. at *19-20. As the Court noted,
underArticle 54 of thelCSID Convention and under the enabling stattibenestic courts’
recognitionof ICSID awardss mechanistic andffectivelyautomatic Seg e.g, id. at*10
(“Beyond confirming that the ostensible award did in fact issue f@#i0, a court presented
with an application for recognition is not empowered tagsess the merits of the awatil

does not sit as a court of appeatsl is not empowered to undertake substantive revidwe. T
only venue in which a pargan challenge the merits of such an award is ICSID .itgeifing
ICSID Convention &. 53); id. at*4 (“National courtghus lackthe power to set aside or modify
ICSID award.”). Thelegal regime governing recogrmiti of ICSID awards thus differs
markedly from that governing other international arbitral awadsh as those issued pursuant
to theConvention on the Recognition and Enforcement of Foreign Aritwards (“the New
York Convention”)and its enabling statute, chapter 2 of the Federal ArbitratiofitiAet

“FAA") , which providefor limited substanve review of arbitral awardsSeeMobil, 2015 WL

631409, at 18-221

1 As set out in the Opinionhe New York Convention sets out 16 grounds (in seven subsections)
on which a court canréfusel]” to recognize an arbitral awar.Y. Conv.art. V. Based on

these exceptions, federal courts, presented with petitionstionae-or to vacate-awards

rendered under the Convention, are frequently called upon to undertbkegigov See, e.g.
Granite Rock Co. v. Int'l Bhd. of Teamstesgl U.S. 287, 307 (2010) (addressing scope of
parties’ agreement to arbitrat@eiler v. Deitsch500 F.3d 157, 160 (2d Cir. 2007) (addressing
whether an arbitration panel was properly composed, given resignhbae of three
arbitrators)Avis Rent A Car Sys., Inc. v. Garage Enjhsion, Local 272791 F.2d 22, 25 (2d

Cir. 1986) (addressing whether arbitrator exceeded his powers)f Ahmed Alghanim & Sons,
W.L.L. v. Toys “R” Us, InG.No. 96 Civ. 5853L(MM), 1996 WL 728646, at *1 (S.D.N.Y. Dec.



These principlesompel rejecgon of Venezuela’smotion to amend the ICSID panel’
Award. While Venezuela packages this motion as a request for cléofic@resumably to
avoid the treaty and enabling statute’s ban ostambive review of ICSID awardgenezuela’s
motion unavoidably sesksubstantive review of a part of the ICSAWard—its interest rate
provision. The Court lacks authority to undertake such review. Aslinlith the ICSID
Convention (in Article 54) and the enabling stat@d§50a obligate a federal court to
recogniz (@ndalso toenforcg the “pecuniary obligations” ain ICSIDaward. Interestis a
“pecuniary obligation”: “Pecuniary” means “of, relating toconsisting oimoney; monetary,”
and interesis monetary, for it involves the payment of money. Blackiw/Dictionary (10th
ed., 2014)accordHudson v. I.LR.$No. 03 Civ. 172 (TJM), 2004 WL 1006266, at *7 (N.D.N.Y.
Mar. 25, 2004) Thus, vihnen an ICSID pane€like the one herawardsinterestuntil paymen{’ a
federalcourt mustrecognize anénforce that pecuniatgrm Any otherreadingof the Court’s
obligationswould flout the plain language of the enabling statute. This the Court canrfor do,
statutory interpretation “begins with the language of thieittaand, where the language is
“clear,” “it ends there as well. Hughes Aircraft Co. v. Jacobsos?25 U.S. 432, 438 (1999)
(citations and internal quotation marks omitted)

Further, notwithstanding Venezuelagguestor “clarification,” there is nothing unclear
about the ICSID Awal. The Awardclearly states that 3.25% compound interggpliesfrom
the date of expropriation (June 27, 200m)il “payment . .in full.” SeeDkt. 3,Ex.1 T 404
(“[T]hese sums shall be increased by annual compound interest on their antbargte of

3.25% from 27 June 2007 up to the date when payment g@éitlisums has been made in

18, 1996) (addressing whether arbitral award was irrational anithevregbitrators manifestly
disregarded the law and the terms of the parties’ agreera#fit), 126 F.3d 152d Cir. 1997).



full.”); accord id.§ 397. Thistext is unambiguous. There is basisfor the Court to revise
theseplainterms

Venezuela’s request that the Court supervene the ICSID pde#tisnination of the
interest rate to apply until payment is problematic for anotfasore It would create the
possibility, indeed the likelihoodyf different interest rates applying in féifent countries in
which an arbitralawardcreditor sought toecognzeand enforcehe same ICSIRward. See
generallyChristoph G. Schreuerhe ICSID Convention: A Commentdry36 (2d ed., 2009)
(noting the possibility of “the simultaneous introduntiaf proceedings for recognition and
enforcement of an ICSID award in several Contracting States&aqidiningthat “[p]artal
payment in different States would be possible and legitimatdri)form imposition by all
countries of the interest rate seit in an ICSID award avoids this incongruous, confusing, and
potentiallydiscordant outcome.

The authorities on which Venezuela relies do not advance its ceesezuelanostly
notesthat 28 U.S.C. § 1961 typically provides the gasigment rate of irest’> See, e.g.
Carte Blanche (Singapor®te., Ltd. v. Carte Blanche IhtLtd., 888 F.2d 260, 269 (2d Cir.
1989). But the Second Circuit hdseld that, while 8961 usuallysupplies the pogudgment

rate of interestif does not always do s&ee, e.gWestinghouse Credit Corp. v. D’Ursg71

228 U.S.C. 8§ 1961 pwides: “Interest shall be allowed on any money judgment in aczisi
recovered in a district courExecution therefor may be levied by the marshal, in any case
where, by the law of the State in which such court is held, exacoiay be levied for interest

on judgments recovered in the courts of the St&tech interest shall be calculated from theedat
of the entry of the judgment, at a rate equal to the weekly aviraegr constant maturity
Treasury yield, as published by the Board of Governors of the &idtieserve System, foregh
calendar week precedingdfje date of the judgment®he Director 6the Administrative Office

of the United States Courts shall distribute notice of that rateany changes in it to all Federal
judges.”



F.3d 96,102 (2d Cir. 2004) (noting that parties may choose, by contract, “totedroan
§ 1961"). And here, under three familiar canons of construction, any tebsioreen 81961
and 8§ 1650anust beresolved in favor o 1650a, rather than § 196First, a specificstatute
trumps ageneralbng® and § 168a—the ICSIDenabling statute-is moretargeted to the context
of recognition and enforcementaf ICSID award than the more genegal961. Secom, a
laterenacted statuteay inform andaffect the interpretation ofnearlierenacted statutand
§ 1650a postates 81961 by 18 yearsThird, where “fairly possible, a United States statute is
to be construed so as not to conflict witternational law or with an internationajraement of
the United States>” And here, agxplainedn the Opinion the United States has an
international obligation to enforce all pecuniary obligations iBIECawards.See e.g, Mobil,
2015 WL 631409at*4, *19-22.

Venezuela also relies on cases arising under the Fe&Dkt. 40 (citingWestinghouse

371 F.3d at 10Zfricon Energy Ltd. v. Vinmar Int’l, Ltd718 F.3d 448, 45(5th Cir. 2013)). In

3 See RadLAX Gateway HqteLC v. Amalgamated Bank32 S. Ct. 2065, 2068 (2012) (“[I]t is
a commonplace of statutoconstruction that the specific governs the gener@itation

omitted) Greene v. United State89 F.3d 1348, 1355 (2d Cir. 1996When two statutes are in
conflict, that statute which addresses the matter at isspeaific terms controls overstatute
which addresses the issue in general terms, unless Congresarif&sted a contrary aifj.

4 See Food & Drug Admin. Brown & Williamson Tobacco Corps29 U.S. 120, 14@000)
(“[T] he implications of a statute may be altered by the implicatioadader statuteThis is
particularly so where the scope of the earlier statute iglvobthe subsequent statutes more
specifically address the topic at harmks we recognized recentiy United States v. Estate of
Romanj[523 US. 517, 5306531 (1998)] & specific policy embodied in a later federal statute
should control our construction of the [earlier] statute, even thduw[s] not been expressly
amended’).

5 Rest. (Third) ofForeign Relations Law 814 (1987) (citinginter alia, Murray v. Schooner
Charming Betsy6 U.S. (2 Cranch) 64, 118 (180¥Yeinberger v. Ross#56 U.S. 25, 33 (1982);
Lauritzen v. Larsen345 U.S. 571, 578 (1958yhew Heong v. United Statesl2 U.S. 36,
539-40 (1884)).



these cases, federal coddsked to§ 1961 tcset the interest rate that wowddply, between the
date of judgment and the date of payment, to federal judgmeogniging arbitral awards. But
these cases are inapposite, for two reasons. First, the EX@lilng statutprovidesthat the
FAA “shall not apply to enforcement of awards rendered pursuant to the [IC8H¥ention.
22 U.S.C. § 1650a(demphasis added)And, second, the ICSID enabling statute, unlike the
FAA, leaves no room for substantive review or amendment of anlyimgdearbitral award.
Presumably for this reason,the cases in this District that haxeeognizedCSID awards that
set an interest ta until paymentcourts have commonlysed thenterest rateset inthe ICSID
award as the measure of pasigment interest

It was Venezuela’s choice to agree to arbitrate before 1G&tber than before a tribunal
governed by chapter 2 of the FAA, which governs-i@8ID international arbitrationsThe
choice of the ICSID forum meant that there would be no room fotastbee challenges by the
losing party to the Award, save within the ICSID regime its8e Mobil2015 WL 631409, at
*4; ICSID Convention art. 53Having chosen and litigated in the ICSID forum and having lost
in that forum, Venezuela cannot now choose to apply the ruledifféeent arbitral regimethe
FAA, so as tavoid a ternof thelCSID panel's Awardthe interest ratentil paymen} that it

now rues

6 See, e.gLiberian E. Timber Corp. (LETCO) v. Republic of Libe&0F. Supp. 73, 75
(S.D.N.Y. 1986)noting that the Part One court entered judgment for the full anoddiné
award, “including interest, based upon and as specified in the award stree ICSID
arbitration panel”)Grenada v. GrynbergNo. 11 Misc. 45DAB) (S.D.N.Y. Apr. 29, 2011)
(ordering “postAward interest as provided in the Award at a rate of 3.25%, compdgedi
annually beginning on December 10, 2010 and continuing until payment it flud ward”)
(attached as Exhibit 7 to Dkt. 45 (“Baratz Dect.Hunnekotter v. Replib of ZimbabweNo. 09
Civ. 8168 (CM) (S.D.N.Y. Feb. 1, 2010) (“In accordance with paragrapl8148the Award,
Petitioners are awarded 10% interest compounded every six montirgil full payment of
those amount} (attached as Exhibit 9 to Barddecl.).



The Court, therefore, denies Venezuela’s motion to modify the Part One judgment so as
to override the post-judgment interest rate set in the ICSID panel’s Award. The judgment shall
continue to accrue interest at the rate that the ICSID Award specified: 3.25% compounded

annually, until Venezuela has made payment in full. Dkt. 3, Ex. 1 §404.

SO ORDERED.

fd A, Enghoran s

PAUL A. ENGELMAYER V

United States District Judge
Dated: March 4, 2015

New York, New York



