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LORNA G. SCHOFIELD, Unitd States Distct Judge:

Plaintiff Shelton Holt brings this action aigst Defendants DynaServ Industries, Inc.
(“DynaServ”) and Jorge Castillo. Plaintdfleges that Defendant DynaServ unlawfully
discriminated against him, harassed him, ratdiagainst him and subjected him to a hostile
work environment in violation of federal, stated local antidiscrimination law -- Title VIl of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e efjs€Title VII"), and 42 U.S.C. § 1981; New
York State Human Rights Law, N.Y. Exec.ML& 296 et seq. (“NYSHRL"); and New York City
Human Rights Law, N.Y.C. Admin. Code 8187 et seq. (“NYCHRL").Plaintiff makes the
same claims under state and local law again&ridant Jorge CastilloDefendants move for
summary judgment on Plaintiff's claims. Foetreasons below, Defendants’ motion is granted
in part and denied in part. The discrimipatiand retaliation claims are dismissed, and certain
hostile work environment claims aigst both Defendants survive.

.  BACKGROUND

The following facts are taken from the pastistatements pursuant to Federal Rule of
Civil Procedure 56.1 and the pias’ submissions on this moti, including their supplemental
joint submission dated August 16, 2016. Forgheoses of this summary judgment motion, all

factual disputes are resolvehd all reasonable inferences drawn, in Plaintiff's favor.See
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Young v. United Parcel Serv., In¢35 S. Ct. 1338, 1347 (201%)iright v. N.Y. State Dep't of
Corr., No. 15-3168, 2016 WL 4056036, at *4 (2d Cir. July 29, 2016).
A. The Parties

Plaintiff is an African-American man forenly employed by Defendant DynaServ from
approximately November 2013 to April 2015. Defendant DynaServ cleans and maintains street
furniture in New York City. Plaintiff workedn the evening shift as a cleaner with the title
“field technician.” He was supervised by DefantiJorge Castillo and Javier Cortez, a former
defendant against whom all claims were voluntarily dismissed. Both Castillo and Cortez were
first line supervisors for evening shift field tectians. As first line supervisors, Castillo and
Cortez did not have the power to hire, fipepmote or demote cleaning and maintenance
employees such as Plaintiff, nor did they htheepower to significaty change Plaintiff's
employment benefits.

B. DynaServ

Cleaning and maintenance employees at Bgmawork either a morning or evening
shift. These employees are supsed by first line supervisors likgastillo and Cortez. The first
line supervisors report to a shihanager. When Cortez and Castillo were first line supervisors
on the evening shift, they reported to Curtis €adler, the night shift manager, who is African-
American.

DynaServ has established anti-discrimioafpolicies and complaiprocedures that its
employees can use if they believe they haaentsubjected to discrimation or harassment.
These procedures are published in an engddyandbook. Plaintiff received and read the May
2014 edition of the handbook in June 2014. DymaSenducted mandatory anti-harassment

training for supervisors on April 3, 2014.



C. Local Union No. 3 and the Collective Bargaining Agreement

Employees in cleaning and maintenapositions at DynaServ are covered by a
collective bargaining agreement between [Bera and Local Union No. 3, International
Brotherhood of Electrical Workers. In additito DynaServ’s antitgcrimination complaint
procedures, employees covel®dthe collective bargaining agreement can contact the union
directly or through their on-site shop stewar@dmplain about discrimination or harassment.
The union assigned Anthony Esponda as its localrurepresentative to administer grievances
and engage in collectivEargaining with DynaServ.

D. Discriminatory Conduct and Plaintiff's Complaints

Holt testified that his supervisors Cortez and Castillo called him “nigger” more than once.
Plaintiff claims that that ior about February 2014, Cortealled Plaintiff a “nigger” who
“should be fired.” Castillo and another employee weesent. Plaintiff ngorted this incident to
Callender, who met with Cortez and Castille tbllowing day. Callender told Plaintiff that
Callender would inform Greg Montesano, the presicdf DynaServ, if Gtez’s conduct did not
stop. Plaintiff described an exchange he $@mde time later with Cortez about Cortez taking
something that did not belong to him. As Rtdf questioned him, Coeiz replied “Yo, this
nigger don't listen.” Plaintiff agaireported the incident to Callegrd who told Cortez to leave
Plaintiff alone. Plaintiff alsasserts that, while Cortez waswpervisor, Cortez removed the
resume of a black applicant fraitme desk of another supervisor, “tearing it up so that a black
employee would not get the position.”

Plaintiff described an inciae, observed by everyone on the night crew, that occurred
when Castillo was distributing soap for cleaniMyhen Plaintiff asked a question, Castillo said
to Cortez, “You know, this nigggust don’t understand.” After Rintiff and Castillo exchanged

words, Plaintiff went out on his route. That ewepn Plaintiff repeatedly ed to call Castillo to
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report that his route was completed and heneagning, but Castillevould not pick up.
Castillo later accused Plaintiff of not callingas required. Callender examined Plaintiff's
phone and saw that he had tried to call. Plaiséitl that he believed that Castillo “wrote me
up” for the soap incident.

On or about August 13, 2014, Plaintiff provida handwritten letter to Montesano
alleging that Cortez and Defendant Castillbassed and discriminated against African-
American applicants and employees. The letgscribes the resume incident by Cortez, and
says that Cortez damaged a company vehiclehardtried to blame a black employee. The
letter does not mention the use of racial epgthé&lontesano contactéhllender to arrange a
meeting with Plaintiff regarding the lettelPlaintiff met with Montesano, Callender and Carol
Carpenter, a human resources employe®r@mound September 5, 2014. At this meeting,
Plaintiff asserts that he told diitesano that Cortez and Castilloreveacially prejudiced against
him, and that “if you call someone a niggerce, you will do it twiceand you will keep on
doing it and doing it and doing it.According to Montesano, Plaifftdid not say that either
Cortez or Castillo had called him “nigger.”

Plaintiff also complained via Local UnionoN3. Plaintiff sent an e-mail to Esponda, the
union representative, on August 29, 2014, askihgt recourse was available when an
individual has a problem with a supervisdiage motives are “raciand beyond the scope of
the job.” Esponda called Plaintiff the next daydiscuss the e-maillin his deposition, Esponda
did not recall Plaintiff telling him that Cortez @astillo referred to him using the N word.
Esponda also testified that otheght workers were making silar complaints about Castillo
and Cortez.

Montesano and Esponda conducted a joint invaistig of Plaintiff's allegations against

Cortez and Castillo. Esponda spakigh Cortez and asked about “some complaints by some of
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the African-Americans and they have to do wahial.” Cortez responded that “when we check
on their work and we tell them to fix it, thegy, oh, you're picking on m#s racial.” Itis
unclear whether anyone spoke with Castillowtiihe allegations. Neither the union nor
DynaServ was able to determine that Corte€astillo had acted discriminatorily toward
Plaintiff, apparently beesse Cortez and Castillo cied the accusations.

As a result of Plaintiff’'s written cond@int, on September 30, 2014, DynaServ issued
identical final warning notices to Cortez and @sto let them know that whether the reported
incidents had occurred or not, discriminatbghavior would not be tolerated. The warning
references “incidents prior to and includidg/02/2014 written notifiation.” The warning
describes the type of offense as Harassnmalation of Company Policies/Procedures, and
Discrimination. The infraction is described“&eported demoralizing and discriminatory
behavior/treatment creatirsghostile work environment for the employees under your
supervision. EEOC/TITLE VII ghibits actions that discrimate, by motivation or impact,
against persons because of race.” The consequs further infractions is “[ijmmediate
termination.”

Plaintiff also said that after he complainedCallender about Ctez and Castillo, he
heard that they complained ditly to Callender’s supervisond to Montesano about Plaintiff,
including negative comments abdlaintiff's work performance Plaintiff testified that Cortez
and Castillo campaigned for his dismissal.

According to Montesano, Plaintiff did nobmplain to him again about Cortez or
Castillo. According to Esponda,dttiff did not complain to hinabout discriminatory behavior
by supervisors after Esponda told Plaintiff thathad met with DynaServ about Plaintiff’'s
complaint. Plaintiff stated that the hasaent continued throughout his employment at

DynaServ, but the record does nantlfy any further incidents.
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For reasons that did not involve PlaifjtCortez was fired on November 17, 2014, for
“‘insubordination,” because he htadled to follow his manager’s @ictions withregard to the
cleaning of certain newsstand®n or about May 4, 2015, Castillo was demoted from shift
supervisor to repair technician, because his job performance was not meeting the expectations of
his position.

Plaintiff asked the union representativdile a grievance against human resources
manager Kathy D’Oro concerning a hostile envirenin The letter was filed December 5, 2014.
Plaintiff said that the basis for the complaint was that D’Oro was “standoffish” towards him and
unresponsive to his complaints.

E. Plaintiff's Leave of Absence and Termination

Plaintiff informed Callender in a handwritteote that Plaintiff would take a leave of
absence from DynaServ beginning on Febr2a&y2015. Plaintiff alleged in the Amended
Complaint that this leave was for medical reasons. In his statement of disputed material facts,
Plaintiff denies that he took a leave of absefocenedical reasons and asserts that “Defendants
forced Plaintiff from his employment duettee racial discriminatin and retaliation conducted
by Defendants.”

Plaintiff provided information regarding the theal procedure that necessitated his leave
of absence to his union, which conveyed thermfttion to DynaServ. Esponda told Plaintiff
that DynaServ would send him paperwork parguo the Family and Medical Leave Act
(“FMLA”) regarding his medical lave, which Plaintiff said he ould complete. Plaintiff did not
return the completed FMLA parwork to DynaServ, despite repeated communications from
both Esponda and DynaServ, including a ldtam DynaServ dated April 20, 2015, informing
Plaintiff that, if he did not contact DynaSdsy April 30, 2015, his lack of response would be

deemed a voluntary resignation. Communicatioos DynaServ to Plaintiff dated April 14,
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2015, and April 20, 2015, informed Plaintiff thaymaServ had been notified that Plaintiff may
have secured employment elsewhere. Dynateminated Plaintiff's employment. Esponda
informed Plaintiff that DynaServ daerminated Plaintiff's employment.

Plaintiff secured employment and begannireg with the Metropolitan Transit Authority
(“MTA”) on February 23, 2015, the same day tRé&intiff informed DynaServ of his leave of
absence. That same day, Plaintiff completetaw form indicating that he was unemployed.
Plaintiff continues to be emplogidoy the MTA, where he earns almost twice what he earned at
DynaServ.

F. Plaintiffs EEOC Complaint

On September 26, 2014, Plaintiff filed a chao§eiscrimination based on age and race
with the Equal Employment Opportunity Commission (“‘EEOC”). In a fax to the EEOC,
Plaintiff detailed the issues upon which his EE€iarge was based. The EEOC issued a right
to sue letter dated September 30, 2014, disimg his charge and stating “that further
investigation will unlikely result in a determinaii that Respondent violated one of the federal
laws enforced by the [EEOC].”

Plaintiff commenced this action October 26,14, against Dynaserv, Cortez and Castillo.
As reflected in an Order dated November2@15, Plaintiff voluntarilydismissed his claims
against Cortez, as well as his age discrimination claims.

Il STANDARD

The standard for summary judgment idlvestablished. Summary judgment is
appropriate where the record before the courbéstes that “there iso genuine dispute as to
any material fact and the movant is entitlegutdbgment as a matter of law.” Fed. R. Civ. P.

56(a). A genuine dispute as to a material éxasts “if the evidence is such that a reasonable



jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Ine77 U.S.
242, 248 (1986).

The moving party bears the initial burden of informingabart of the basis for the
summary judgment motion and identifying thgsetions of the recorthat demonstrate the
absence of a genuine dispute as to antena fact. Fed. R. Civ. P. 56(c)(bee, e.g.Celotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986Jictory v. Pataki814 F.3d 47, 58-59 (2d Cir.
2016). Courts must construe the evidenceenitiht most favorable to the non-moving party
and draw all reasonable inferen@é@she non-moving party’s favoiSeeYoung 135 S. Ct. at
1347;Fireman’s Fund Ins. Co. v. Great Am. Ins. Co. of N822 F.3d 620, 631 n.12 (2d Cir.
2016). “Only disputes over facts that migffeat the outcome of thsuit under the governing
law will properly preclude the entry of summary judgmerfiriderson477 U.S at 248ccord
Pippins v. KPMG, LLP759 F.3d 235, 252 (2d Cir. 2014).

[I. DISCUSSION

Plaintiff alleges that Defendés discriminated against himetaliated against him and
created a hostile work environment. All ol under federal law asdleged solely against
Defendant DynaServ, while all claims undez thY SHRL and the NYCHRL are alleged against
both Defendants, DynaServ and Castillo. therfollowing reasons, summary judgment for
Defendants is granted on Plaif$ claims for discriminatiorand retaliation and denied on
Plaintiff's claims for hostile work environment.

A. The Discrimination and Retaliation Claims Under Federal and State Law

At summary judgment, Plaintiff's claims alleging discrimination and retaliation under
Title VII, 42 U.S.C. 8§ 1981 and NYSHRL are subject to the burden-shifting framework
established bilcDonnell Douglas Corp. v. Greedll U.S. 792 (1973)See Vega v.

Hempstead Union Free Sch. Djs801 F.3d 72 (2d Cir. 2015) (applyiMcDonnell Douglas
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burden-shifting analysis to TitlelIVemployment discrimination claim)¥alsh v. N.Y.C. Hous.
Auth, No. 14-181, 2016 WL 3632245 (2d Cir. July 7, 2016) (appliMc®onnell Douglas
burden shifting analysis to NYSHRemployment discrimination alm). Under this framework,
a plaintiff must establish a prima facie case etdmination or retaliation; if a prima facie case
is established, a defendant must proffergiit@ate and non-discriminatory reason for its
actions; finally, if the defendant offers such asen, a plaintiff must shothat the defendant’s
reason is pretext for unlawfulstirimination or retaliationAbrams v. Dep’t of Pub. Safe®64
F.3d 244, 251 (2d Cir. 2014).

i Discrimination

To establish a prima facie case of discrirtiorg Plaintiff must show that: (1) he is a
member of a protected class; (2) he was qealifor his position; (3he suffered an adverse
employment action; and (4) the adverse empleyt action occurred under circumstances giving
rise to an inference of discriminatory intemd. at 251-52 (citingHolcomb v. lona Col).521
F.3d 130, 138 (2d Cir. 2008)). “The burden adgfrthat must be met to permit a Title VII
plaintiff to survive a sumnrg judgment motion at therima faciestage has been characterized
as ‘minimal’ and de minimis” Jute v. Hamilton Sundstrand Coyg20 F.3d 166, 173 (2d Cir.
2005) (quotingoodman v. WWOR-T¥11 F.3d 69, 76 (2d Cir. 20058¢ccord Zann Kwan v.
Andalex Grp. LLC737 F.3d 834, 844 (2d Cir. 2013). The record does not support an inference
of discriminatory intent even under that nmal burden, and summanydgment on Plaintiff's
discrimination claims under Title Yand the NYSHRL is granted.

Turning to the first and second prongs diRliff's prima facie case of discrimination,
Plaintiff is a member of a pretted class and it is not disputbat he was qualified for his

position.



Plaintiff also satisfies the third prongtbie test for establishing a prima facie case of
discrimination, that he suffered an advers@leyment action. Termination constitutes an
adverse employment action for purposes of Title \Bée Vega801 F.3d at 8%quotingTerry v.
Ashcroft 336 F.3d 128, 138 (2d Cir. 2003) (“Examptésnaterially adverse changes include
termination of employment . . . ."Although the parties dispute wther Plaintiff's departure
from DynaServ is properly characterized as lanarily resignation, constructive termination or
actual termination, a reasonable jeould conclude that Plaintiffas terminated. Plaintiff does
not claim that heuffered any other adverse employment action.

Plaintiff cannot establish tHeurth prong of a prima facie aasdiscriminatory intent.

The record shows discriminatory animus only aaplart of Cortez and Castillo. They did not
have the power to fire Plaintiff. Althoughatiff asserts that they “campaigned” for his
dismissal, he provides no additial facts or evidende support the statement. Even assuming
they did, the chronology makes pidahat they were unsuccessiuitheir efforts. Cortez was
fired while Plaintiff continued tdoe employed at DynaServ. Riaif continued that employment
until he elected to take his purported mediealk, only to begin work on the same day with
another employer in a higher-paying positionill Btaintiff continued in the employ of
DynaServ, on leave, until he fadléo submit papers supporting hiave. Plaintiff admits in his
Rule 56.1 counter-statement th& employment was terminatbdcause he failed to complete
and return paperwork for his FMLA medical leavThat admission alone is dispositivigee
Brown v. N.Y.C. Dep'’t of Edycz55 F.3d 154, 158 (2d Cir. 201#)W]here Brown’s deposition
testimony appears to conflict withs Rule 56.1 statement of undispufadts, . . . we rely on the
facts in his Rule 56.1 statemt.”) (citation omitted)(ibbs ex rel. Estate of Gibbs v. CIGNA
Corp, 440 F.3d 571, 578 (2d Cir. 2006) (holding tpatties are bound by admissions to courts).

Based on all of these facts, no reasonable jumjddind that DynaServ terminated Plaintiff from
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his employment on account of discriminatory infemtd Plaintiff has failed to make a prima
facie case for discrimination undeéitle VII or the NYSHRL.

Even if Plaintiff could establish a prima faaase, Defendant DynaServ offers a credible
non-discriminatory reason for terminating Plaintiff's employment -- that, as Plaintiff admits, he
did not complete and return FMLA paperworkated to his medical leave despite repeated
requests from both the union and DynaServ.

Plaintiff does not meet his kden of showing that theason for his termination was
pretextual. He does not arguatliit was pretextuadnd provides no evidence to suggest it was
pretextual. Plaintiff admitthat DynaServ and Espondantacted him regarding the
uncompleted FMLA paperwork, and that DynaSeotified him that his employment would be
terminated on April 30, 2015, if he did not contpland return the papeovk. Plaintiff further
admits that he did not do so and thatdnigployment was terminated, as warned, on April 30,
2015.

Plaintiff argues that he wasnstructively discharged The constructive-discharge
doctrine contemplates a situationwhich an employer discrimites against an employee to the
point such that his working conditions becomergolerable that a reasonable person in the
employee’s position would have felt compelled to resigaréen v. Brennanl36 S. Ct. 1769,
1776 (2016) (citation and internal quotation nsaoknitted). Plaintiffs alleging constructive
discharge “face a demanding standar@ryor v. Jaffe & Asher, LLP992 F. Supp. 2d 252, 262
(S.D.N.Y. 2014) (citation and ternal quotation marks omitted).o succeed on a constructive
discharge claim, an employee must show tiiemployer “intentiorlyy create[d] a work
atmosphere so intolerable that [hespvimrced to quit involuntarily.”Serricchio v. Wachovia

Secs. LLC658 F.3d 169, 192 (2d Cir. 2011) (quotifigrry, 336 F.3d at 151-52).
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Plaintiff cannot meet this high bar. Nathgisuggests that Plaintiff’'s work environment
was intolerable because of discriminatiomidg the months between August 13, 2014, when
Plaintiff submitted his complaint letter, aAgril 30, 2015, when Platiff's employment was
terminated. In September 2014, Cortez and Casigltbreceived final warnings regarding their
conduct toward Plaintiff. The record does oontain any evidence of further discriminatory
acts against Plaintiff after Cortez and Castidoaived their final warnings. Cortez was fired
two months later in November 2014. Plaintiéintinued to report to work until February 2015,
and then finally was terminated on April 30, 2015, for failure to submit FMLA documents while
on leave. Most important, the record shows Biaintiff went on his medical leave because he
found a better and higher paying position elsenghand not because the discriminatory
environment was unbearable. Given this evideRtantiff has failed to adduce evidence from
which a reasonable jury could fitldat his work conditions were satolerable as to compel his
resignation either in February or April 2015. @asonable jury thereforeuld not find that he
was constructively discharged.

Defendants’ motion for summary judgmentmlaintiff's claims for discrimination in
violation of Title VIl and NYSHRL is granted.

ii. Retaliation

Plaintiff alleges retaliation in violation dfitle VIl and the NYSHRL, which is also
subject to thévicDonnell Douglasurden-shifting analysisHicks v. Baines593 F.3d 159, 164
(2d Cir. 2010) (quotindute 420 F.3d at 173) (“Retaliation chas under Title VIl are evaluated
under a three-step burden shifteugalysis.”). To establish aipra facie claim of retaliation, a
plaintiff must show that: (1) he participatedarotected activity(2) the defendant knew about
his participation in protecteattivity; (3) thedefendant took an adsse employment action

against the plaintiff; and (4) there exists asadwwonnection betweenelprotected activity and
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the negative employment action. A presumptioretdliation arises if the plaintiff meets this
burden. Hicks 593 F.3d at 164. The defendant or ddfnts can rebut this presumption by
articulating a legitimate anabn-retaliatory reason for the adverse employment acten.
Because Defendants’ legitimate and non-rataty reason for terminating Plaintiff's
employment rebuts the presumption of retaiatDefendants’ motion for summary judgment on
Plaintiff's claims forretaliation is granted.

Plaintiff satisfies the first flee elements of a prima fadase of retaliation. First,

Plaintiff engaged in protected activity whendwmnplained to Callender, Montesano, Esponda
and DynaServ human resources about rd@edssment and discrimination through September
2014, and when he filed an EEOC complaint on September 26, 3@toKirkland v.

Cablevision Systemg60 F.3d 223, 225 (2d Cir. 2014) (“To stat prima facie case of retaliation
under Title VII, a plaintiff must mffer evidence that he engagech protected activity, such as
complaining about race discrimination . . . .§econd, DynaServ was aware of this protected
activity. Third, while Cortez and Castillo’s inefftive campaign to have Plaintiff fired is not
adverse employment actiosgeBurlington N. & Santa Fe Ry. Co. v. Whif8 U.S. 53, 54
(2006);Hicks v. Baines593 F.3d 159, 165 (2d Cir. 2010), DynaServ terminated Plaintiff, which
is an adverse employment iact, as discussed above.

Plaintiff's claim falters on the fourtelement -- a causal connection between the
protected activity and the negagiemployment action. Underetlsupreme Court’s decision in
University of Texas Southwest Medical Center v. Nad&8 S. Ct. 2517 (2013), a plaintiff
“must now adduce facts sufficientatlow a reasonableiér of fact to find that retaliation was
the ‘but for’ cause of her terminationZann Kwan 737 F.3d at 849-50 (citingassar 133 S.

Ct. at 2533) (Parker, J., concurring)But-for’ causation does not ggiire proof that retaliation

was the only cause of the employer's actionpbiy that the adverse action would not have
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occurred in the absence of the retaliatory motivd."at 846. Nothing in trecord supports the
inference that Plaintiff's protealeactivity was even a factor s termination, much less a “but
for” cause. As discussed aboveg tlecord is clear that DynaSdaerminated Plaintiff in April
2015 because he failed to complete and retweri-MLA paperwork regarding his medical leave,
and that Plaintiff left active employmeat DynaServ for a better job.

Plaintiff has failed to make a prima faaase of retaliation under Title VIl and
NYSHRL, and summary judgment on these claims is granted.

B. The Claims for Hostile Work Environment Under Federal and State Law

Plaintiff alleges that Defendants creatdubatile work environmerbased on his race.
Because Plaintiff has adduced sufficient evidence from which a reasonable jury could find a
hostile work environment, Defendants’ nastifor summary judgnm# is denied.

i Severe or Pervasive

Claims for hostile work environment brouginder Title VII ad under the NYSHRL are
“governed by the same standard:dlbert v. Smith790 F.3d 427, 439 (2d Cir. 2015) (citation
omitted). 42 U.S.C. § 1981 “has been interpteteprovide a cause of action for race-based
employment discrimination based hostile work environment.Littlejohn v. City of New York
795 F.3d 297, 320 (2d Cir. 2015) (internal quotation marks omitted). “To establish a hostile
work environment under Title VII, § 1981 or § 1983laintiff must show that ‘the workplace is
permeated with discriminatory intimidation, ridieuand insult that isufficiently severe or
pervasive to alter the conditions of the viciramployment and create an abusive working
environment.”” Littlejohn, 795 F.3d at 320-21 (quotirgarris v. Forklift Sys., In¢.510 U.S. 17,
21 (1993)). Ordinarily a race-based hostile wenkironment claim mushvolve “more than a
few isolated incidents of racial enmityVilliams v. County of Westchest#&r,1 F.3d 98, 100 (2d

Cir.1999) (internal quotation marks omitted). Themiéi must identify sufficient material facts
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to show that the alleged conduct was more than “episodic,” and must show that the conduct was
“sufficiently continuous and concertedander to be deemed pervasivabdlbert 790 F.3d at

439 (citation omitted). Yet, “a hostile workvaronment can also be established through

evidence of a single incideot harassment that extraordinarily severe Fincher v. Depository

Tr. & Clearing Corp.,604 F.3d 712, 724 (2d Cir. 2010) eémal quotation marks omitted).
“[Plerhaps no single act can more quickly attee conditions of empyyment and create an

abusive working environment than the use oiaambiguous racial epithstich as ‘nigger’ by a
supervisor in the presence of his subordinatésvera v. Rochester Genesee Reg’l Transp.

Auth, 743 F.3d 11, 24 (2d Cir. 2012) (citation omitted).

Discriminatory conduct need not be direcedPlaintiff -- deogatory comments and
actions directed at others megntribute to a hostile work environment experienced by an
employee.See Whidbee v. Garzardflood Specialties, Inc223 F.3d 62, 71 (2d Cir.2000)
(quotingSchwapp v. Town of Avoh]8 F.3d 106, 111 (2d Cir.1997) (TThe mere fact that the
plaintiff was not present when a racially dgatory comment was made will not render that
comment irrelevant to his hostile work enviragmh claim’ because ‘the fact that a plaintiff
learns second-hand of a racially derogatommeent or joke by a fellow employee or supervisor
also can impact the work environment.”).

To establish a prima facie case of hostileknenvironment, a platiff must satisfy both
objective and subjective components. Objedyivthe alleged conduct must be “severe or
pervasive enough that easonable person would find it hostileatausive, and the victim must
subjectively perceive the wodnvironment to be abusivellittlejohn, 795 F.3d at 321 (citation
omitted).

Objectively, a reasonable jury could camt® that the acts @ortez and Castillo,
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particularly the repeated use atral epithets directed at Plaiitas well as their actions towards
others -- like the destruction of the black agguht's resume -- were sufficiently severe and
pervasive to create an objectively hostile workiemment for Plaintiff on the basis of his race.
SeeRivera,743 F.3d at 24 (holding that uséracial slur by supervis created question of fact
as to hostile work environment amdcating grant of summary judgmerfigingold v. New York
366 F.3d 138, 144-45, 158 (2d Cir. 2004) (findqugestion of fact as to hostile work
environment where coworkers categorized pebplesligion and referretb plaintiff by last
names traditionally associatedthvhis religion in deogatory tone). Subjectively, there is no
dispute that Plaintiff peeived this work environment to be abusive.

ii. Employer Liability - Federal Law

Because a reasonable jury could concludé BlynaServ was negligent in controlling
working conditions by failing to respond toaktitiff's complaints, summary judgment on the
federal hostile work environment claim is denied.

An employer’s liability for a hostile worknerironment is measured differently depending
on whether the perpetrator of the harassmemsigpervisor or a co-worker. A negligence
standard applies if the harasgea co-worker. “If the haraisg) employee is the victim's co-
worker, the employer is liable only if it wasglgent in controlling working conditions.¥/ance
v. Ball State Uniy.133 S. Ct. 2434, 2439 (2013). Plaintiff mtistrefore demonstrate that “the
employer has either provided reasonable avenue for complaint or knew of the harassment but
did nothing about it.’Murray v. N.Y. Univ. Coll. of Dentistr{7 F.3d 243, 249 (2d Cir.1995)
(internal quotation marks omitted). Strict liabildyplies if the harasser is a supervisor. “An
employer is strictly liable for harassment perattd by a supervisor, unless the employer is able
to establish an affirmative defense showirgf ih‘exercised reasonable care to prevent and

correct [ ] any . . . harassing behavior’ andtttine plaintiff ‘unreaonably failed to take
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advantage of any preventive or corrective oppatigsprovided by the employer to avoid harm
otherwise.” Wiercinski v. Mangia 57, Inc787 F.3d 106, 113 (2d Cir. 2015) (alteration in
original) (quotingFaragher v. City of Boca Ratob24 U.S. 775, 807 (1998)).

For the purpose of vicarious liability undetl&iVIl, a supervisor is a person empowered
by the employer “to take tangibéenployment actions against the victim, i.e., to effect a
‘significant change in employmeastatus, such as hiring, firinfgiling to promote, reassignment
with significantly different reponsibilities, or @ecision causing a significant change in
benefits™ and not someone who merely camgicantly direct another’s daily workvance
133 S. Ct. at 2443 (quotirBurlingtonIndus, Inc. v. Ellerth 524 U.S. 742, 761 (1998)). In the
present case, Cortez and Castillere not supervisors for purposes of strict liability under Title
VII. Although they were supervisors in thdloquial sense, they did not have the power to
effect the requisite significant changes in Plairgi#fmployment status, suahk hiring and firing.
Indeed, Cortez and Castillo allegedly triecheve Plaintiff fired butvere unsuccessful.

A reasonable jury could conade that Defendant DynaSemas negligent in controlling
working conditions and is vicariously liable foetdiscriminatory actionsf Cortez and Castillo
because, drawing all inferences indaof Plaintiff, a jury could findfirst, that DynaServ should
have discovered and therefore stopped thendifey conduct earlier, when Plaintiff first began
complaining to Callender about the offensive conduct;s@edndthat the investigation of
Plaintiff's written complaint was inadequate riisig in insufficient disciplinary measures. An
employer may be negligent whatédid not monitor the workgce, failed to respond to
complaints, failed to provide a system for stgring complaints, or effectively discouraged
complaints from being filed. . . .Wance 133 S. Ct. at 2453. Plaintiféported the use of racial
epithets to Callender, his supervisors’ supervisor, each time one of these incidents occurred.

Each time Callender tried to a@ds the situation, but apparerdig not elevate it to anyone
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who could take disciplinary action against @arand Castillo. Coeguently, the behavior
continued until Plaintiff himself wrote a formabmplaint of discrimination and submitted it to
DynaServ’s president.

Although DynaServ conducted a “joint investigpn” with the uniorrepresentative, the
evidence suggests that the invggtion amounted to nothing maitean the company’s interview
of Plaintiff, and the union’s telephone conversation with Cortez about “some complaints” that
“have to do with racial.” Based on the recsubmitted on this motion, there apparently was no
investigation of Plaintiff's specific allegations, nor any interview of Castillo, or Callender or any
of the witnesses who observee tarassing conduct. Althougbth Cortez and Castillo were
disciplined as a result of the irstegation, the severity of thdiscipline appears to have been
based on an investigation that wasoimclusive because it was not thorough.

Whether DynaServ should have done morasure responsive action to informal oral
complaints, or should have undertaken a moreotigit process in response to Plaintiff's formal
written complaint, and was therefore neglig@ntontrolling working conditions, are questions
of fact for the jury and cannot be resolvedsommary judgment. Accdingly, the hostile work
environment claim under federal law against DynaServ survives.

iii. Employer Liability - State Law

Because Plaintiff fails to adduce any eande that DynaServ encouraged, condoned or
approved Cortez’s or Castillo’s harassing condsiemmary judgment is granted on Plaintiff's
claim against DynaServ for hostile work environment under NYSHRL.

Under New York law, unlike under federal Iatan employer is never strictly liable for
the conduct of employees, [whether or not] the $&ng employee is a Plaintiff's supervisor.”
Marchuk v. Faruqi & Faruqi 100 F. Supp. 3d 302, 307 (S.D.N.Y. 2015) (citation omitted). “An

employer is only liable for conduct that itearuraged, condoned, oxgressly or impliedly
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approved.”Id. (citation omitted). The New York Caunf Appeals has held that “[clJondonation
... contemplates a knowing, after-the-fact foegi®ss or acceptance of an offense,” and “[a]n
employer's calculated inaction in responsdiseriminatory conduct may, as readily as
affirmative conduct, indicate condonatiorState Div. of Human Rights ex rel. Greene v. St.
Elizabeth’s Hosp.487 N.E.2d 268, 269 (N.Y. 1985).

There is no evidence that DynaServ condpmacouraged or approved the harassing
conduct alleged by Plaintiff. [fkough there are factual questiassto the sufficiency of
DynaServ’s response to Plaintgftomplaints, no reasonable juguld conclude that DynaServ
approved or encouraged the behavior in qgaestSummary judgmendn Plaintiff's NYSHRL
hostile work environment claim is granted.

iv. Employee Liability - State Law

As to Defendant Castillo, a reasonable jurylddind that he actively participated in the
conduct giving rise to Plaintiff's claim of strimination. Summary judgment is accordingly
denied on Plaintiff's NYSHRL claim for hake work environment against Castillo.

The NYSHRL allows for individual liability undegwo theories: firsif the defendant has
an “ownership interest” in the employer osstthe authority to “hire or fire” employe€tpmka
v. Seiler Corp.66 F.3d 1295, 1317 (2d Cir. 1998progated on other groundsy Burlington
Indus., Inc, 524 U.S. 742, or by aiding or abetfioonduct giving rise to a claim of
discrimination. N.Y. Exec. Law 8§ 296(6). Undeisteecond theory, a nesupervisor coworker
can be held liable if he or shactually participates in the condt giving rise to a discrimination
claim.” Feingold 366 F.3d at 158As Castillo has neither an owséip interest in DynaServ
nor the authority to hire andr& employees, this analysis taron whether a reasonable jury

could conclude that he aided and abetted thewct giving rise to thelaim of discrimination.
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Section 296(6) creates aidiagd abetting liability, whicimakes it unlawful “for any
person engaged in any activity to aid, abet, incioenpel or coerce the doing of any of the acts
forbidden under this article . . . Section 296(1)(a) in turn rkes it unlawful “[flor an employer
..., because of an individual’s . . . race . .disgriminate against such individual . . . in terms,
conditions or privileges of employment.”’eBause, as discussed above, the employer has no
liability, the employee cannot beble for aiding and abettindviurphy v. ERA United Realty,
674 N.Y.S.2d 415, 418 (2d Dep’t 1998) (“It is thepdayer's participation in the discriminatory
practice which serves as the predicate foirtigosition of liability on others for aiding and
abetting.”);see also Fontecchio v. ABC Carplo. 12 Civ. 6998, 2015 WL 327838, at *10 n.16
(S.D.N.Y. Jan. 23, 2015) (“there cha no individual liability wiere the employer is found not
liable”); Pellegrini v. Sovereign Hotels, In@40 F. Supp. 2d 344, 356 (N.D.N.Y. 2010) (same).

C. Discrimination, Retaliation and Hostile Work Environment Claims Under the
NYCHRL

Plaintiff alleges discriminatin on the basis of race, employiability for an employee’s
discriminatory conduct, retaliation and hostilerk environment claims under the NYCHRL.
Defendants’ motion for summary judgment iamped as to Plairffis discrimination and
retaliation claims and denied @sPlaintiff’'s employer liabilityand hostile work environment
claims.

“[F]Jor many years, the NYCHRL was constdu® be coextensive with its federal and
state counterparts.Velazco v. Columbus Citizens FoundZ8 F.3d 409, 410 (2d Cir. 2015)
(citation and internal quotation omitted). &NYCHRL was amended in 2005 to clarify that
federal and state statutes “can serve only #sor” for NYCHRL claims, and the NYCHRL
“should ‘be construed liberally for the accomphsent of the uniquely broad and remedial

purposes thereof.”Ya-Chen Chen v. City Univ. of N.805 F.3d 59, 75 (2d Cir. 2015) (citation
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omitted). In light of the 2005 revisions, “counsist analyze NYCHRL alms separately and
independently from any federat@state law claims, construinigs] provisions broadly in favor
of discrimination plaintiffs to the extent thetich a construction is reasonably possibld. at

75 (citation and internal quotation omitted)nder the NYCHRL, “summary judgment is
appropriate if the record establishes as a mattwothat discriminatiomr retaliation played no
role in the defendant's actiondd. at 76 (citation and inteah quotation omitted).

The NYCHRL prohibits “retaliat[ion] or dcriminat[ion] in any manner against any
person because [she] has ... opposed any pdoticidden” as discriminatory under the
NYCHRL. N.Y.C. Admin. Code 8-107(7). “The retaliation or discrimination . . . need not
result in an ultimate action witlespect to employment . . . or in a materially adverse change in
the terms and conditions of employment . . .]lbutst be reasonably likely to deter a person
from engaging in protected activityltd. A motion for summary judgment on an NYCHRL
retaliation claim, like itstate and federal counterparssanalyzed under a burden shifting
framework. The plaintiff mustifst establish a prima facie case, which the defendant may rebut
by showing “legitimate reasons for its action¥.a-Chen Cher805 F.3d at 75-76 (citing
Bennett v. Health Mgmt. Sy936 N.Y.S.2d 112, 124 (1st Dep’t 2011 he plaintiff may then
defeat the motion by showing treateasonable jury could conclutgther that the defendant's
reasons were pretextual, or that the defendatdted reasons were not its sole basis for taking
action, and that its conduct was baselast in part on discrimination.fd. at 76 (citation and
internal quotation omitted).

In the instant action, as discussed aboverdberd establishes thaeither discrimination
nor retaliation played a role in the terntina of Plaintiff's empbyment. Instead, the
termination of Plaintiff's employment was theat consequence of Plaintiff's finding a better

job and failing to complete and return FMLAgsawork related to a supped leave of absence
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from DynaServ. Summary judgment is grandedPlaintiff's discrimination and retaliation
claims under the NYCHRL.

As to the hostile work environment claimsiaad of imposing the federal law standard of
“severe or pervasive” discriminatory conduce tYCHRL requires that ghplaintiff show only
“that [he] has been treated less well tlrdher employees because of [his race]Mihalik v.
Credit Agricole Cheuvreux N. Am., In¢15 F.3d 102, 110 (2d Cir. 2013) (citidglliams v.
N.Y.C. Hous. Auth872 N.Y.S.2d 27, 38-39 (1st Dep’t 20p9Because the conduct at issue
here meets the more rigorous federal stahdanecessarily meetseiNYCHRL standard.

The NYCHRL creates direct liability fondividual defendants by making it unlawful
“[flor an employer or an empl@e or agent thereof, because of . . . race . . . to discriminate
against such person in . . . terms, conditimngrivileges of employment.” NYCHRL § 8-
107(a)! See also Gorman v. Covidien, LLTI6 F. Supp. 3d 509, 529 (S.D.N.Y. 20{&dation
omitted) (“Unlike Title VII, which does not ¢and to individual employees, or the NYSHRL,
which covers only limited classes of employeghs, NYCHRL expressly creates direct liability
for employment discrimination against ‘an emmeyor agent’ of the goloyer in question.”)
(citation omitted). Acordingly, the claim against Castillo survives.

The NYCHRL “imposes liability on the employer [for its employee's conduct] in three
instances: (1) wherthe offending employee ‘exercised manaaeor supervisory responsibility’

.. .; (2) where the employer knew of tHéeading employee's unlawful discriminatory conduct

! In addition to direct liabity, an employee can be liable based on a theory of aiding and
abetting as alleged in the Seventh Cause obActilt shall be an unlawful discriminatory
practice for any person to aid, abet, incitenpel or coerce the doing of any of the acts
forbidden under this chapter, or to attemptidoso.” N.Y.C. AdminCode § 8-107(6). A “co-
worker who ‘actually participates in the condgiting rise to a discmination claim’ can be

held liable” under the NYSHRL and the NYCHREeingold 366 F.3d at 158 (quotingomka

66 F.3d at 1317) (applying same standards of analysis used to evaluate aiding and abetting
claims under both the NYSHRL and the NYCHRL).
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and acquiesced in it or failed to take ‘imragd and appropriate oective action’; and (3)

where the employer ‘should have known’ of thffending employee's unlawful discriminatory
conduct yet ‘failed to exerse reasonable diligence to prevent [it}Zakrzewska v. New Sch.,
928 N.E.2d 1035, 1039 (N.Y. 2010) (quoting N.Y.C.ndid. Code § 8-107(13)(b)(1)-(3)). Thus,
under the NYCHRL, a plaintiff's direct employernst strictly liablefor the conduct of its non-
supervisory employees.

As discussed above, a reasonable jury couldi that the facts satisthe second or third
of these three conditions. Plaintiff repedyezbmplained to Callender, who supervised
Plaintiff's supervisors Cortez and Costello, about theirrgiisnatory conduct. Although
Callender attempted to deal with each incideatdid not do so effectively in a way that
prevented further offensive behavior. The condiit not cease until Plaintiff himself elevated
his complaints to the company’s president. &itGallender was an agent of the employer, such
that the employer knew of the offensive concarad failed to take immediate and appropriate
corrective action, thus satisfying condition twatteé NYCHRL; or Callender was not an agent
of the employer, but the employer should harevin of the discriminatory conduct and did not
prevent it, thus satisfying conadin three of the NYCHRL. Initner case, a reasonable jury
crediting Plaintiff's version of the facts coulahdi liability on the parbf DynaServ under the
NYCHRL.

D. Other Claims

The Ninth Cause of Action alleging “inference with a prefcted right” under the
NYCHRL (8 8-107(19)), fails as a matter of laedause “[t]hreats are required to state a claim
for violation of § 8-107(19)."Nieblas-Love v. N.Y.C. Hous. Autto. 14 Civ. 5444, 2016 WL

796845, at *12 (S.D.N.Y. Feb. 26, 2016). Ncetits are alleged in this case.
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Summary judgment is also granted on Eteventh Cause of Aion because it alleges
that Defendants “intentionally deprived the Pléira Cuban and Hispanic American of the same
rights as are enjoyed by White citizens toc¢heation, performance [ejof his contractual
employment relationship.” The claim is sultjezdismissal because Plaintiff is black and
American, not Cuban and Hispanic. The clairal$® subject to dismissal for the same reason
Plaintiff's constructive dischargeasin fails, as discussed above.

IV. CONCLUSION

For the foregoing reasons, Defendantstiotofor summary judgment is GRANTED in
part and DENIED in part. Summary judgmengtianted with respect to all causes of action
except the Second Cause of Action (the Titlecdlaim against DynaServ for hostile work
environment), the Seventh Cause of Actidre((NYCHRL claim for aiding and abetting, as
asserted against Castillo), tBeghth Cause of Action (the NYQRL claim against DynaServ for
supervisory liability) and the Tenth CauseAaftion (the NYCHRL claim for hostile work
environment, as asserted against Castillo). mufats’ motion for oral argument is DENIED as
moot.

The Clerk of Court is respectfully directeddiose the motions at Docket Nos. 41 and 47.
A case management conference will beestuled by written order to follow.

Dated: September 9, 2016
New York, New York

7//4/)/

Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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