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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED |
SOUTHERN DISTRICT OF NEW YORK DOC #:
---------------------------------------------------------------------- X DATE FILED: 1/5/2017
COURTNEY SIMON,et al., '

Plaintiffs, : 14-CV-8391(JMF)

V- : OPINION AND ORDER

CITY OF NEW YORK,et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

In this civil rights case, four men bring claims against the City of New {thek“City”)
and several New York City Police Department (“NYPD”) officers arisiognftheir arrests on
April 10, 2014. SpecificallyPlaintiffs Courtney Simon, Keyshawn Francois, Vincent Phinizy,
and Marcus Creer bring false arrest and faitorentervene claims,rmong others, againtte
City, Officer Edwin Espinal, Sergeant Ryan Gill3fficer Eric Healy, and Lieutenant Jeremy
Scheublint Defendantsiow move, pursuant to Rule 56 of the Federal Rules of Civil Procedure,
for summay judgment on all of Plaintif claims? Defendants alsmove topreclude Francois

from calling anexpert andor spoliation sanctions against Simon. For the reastated belw,

! When this case was originally filed, there was a fifth Plaintiff: ChristiaKmight.
ThereafterPlaintiffs movel to amend the Complaint to remove McKnigldlaims(without
prejudice) (Docket No. 132), a motion that was granted by the Court with Deferutarssnt.
(Docket No. 149). Although McKnight's name still appears in the Second Amended Complaint
(Docket No. 15), the parties make no reference to his claims in their summary judgment
briefing and the Court treats the claims as dismissed.

2 Defendants filed their motion for summary judgment before Lieutenant Schealslin w
served with the complaint, but Scheublin nevertheless joins the motion. (Docket No. 170
(“Defs.” Reply Mem.”)9-10).
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Defendants’ motiofior summary judgmens grantedin part anddeniedin part their motion to
preclude Fancois’s experis grantedand their motiorior sanctiors is denied
BACKGROUND

The relevant facts, taken from materials submitigthe partiesare either undisputed or
described in the light most favorable to Plaistif6ee Costello v. City &urlington 632 F.3d
41, 45 (2d Cir. 2011)Plaintiffs’ claims arise out adn incident that occurred on April 10, 2014.
Starting at approximately 9:20rp. on that nightthe police received sever@l1 calls regarding
shots fired in the vicinity of OdleStreet and Starling Avenue Parkchesteran area of the
Bronx. SeeDocket No. 161 (“Defs.SOF”) 111-4). One caller indicated thatgroup of “more
than 60 male blacks” were moving toward Public School 106 on St. Raymonds Avenue, which is
a block rorth of Odell Street and Starling Avenued. (I 2). Anothecaller stated that head
heard seven shots and that the group seemed to be performitogla because they were
clapping and cheerings the shots were firedld({ 3).

A few minutedater, Officer Espinal andsergeanGillis — responding to the 911 calls
andreports by uniforrad personnel about the large group and shots firearived in thearea
(Id. 71 6-10 seealsoDocket No. 171 (“Mindrutiu Supp. Decl."Ex. P. Soon aftetheir arrival
Officer Espinal observedraan Marquis Rochester, looking back toward the police and
“fidgeting with his waistband.” I4. 1 12, 1J. Upon hearing a metal object hit the ground and
seeinga firearm on the ground next RochesterOfficer Espinalarrested him.(Id. 15-17).
At the same time, Sergedatllis observed a group ofien approaching and walking in the same
direction as Rochestein St. Raymonds Avenue.ld. 1 18. The group was abofifteen feet
away fromthe spot where Rochester had been arres(itl). After calling for backup,

SergeantGillis and Officer Espinal discovered a secdingarm by a tree further eagn the



south side St. Raymoadvenue (Id. 11 2222, 24). Officer Espinal concluded that both guns
had been fired shortly befotleey wererecovered becauskeeywerestill warm when the officers
found them. Id. 1 25).

Plaintiffs were arrested near where the firearms were recof@redminal possession of
a weapon and unlawful assemblyd. [ 44-45). The police arrested five other men as wd.
1 46). Te District Attorney’s Office initiallydeferred prosecutioof Plaintiffs “for further
investigatian,” and eventually declined to prosecatey of them (Id. T 51).

THE SUMMARY JUDGMENT MOTION

The Court begins with Defendants’ summary judgment mot@ummary judgment is
appropriate where the admissible evidence and pleadings demonstrate “ne gispute as to
any material fact and the movant is entitled to judgment as a matter of laad.’'RFCiv. P.
56(a);see alsqlohnson v. Killian680 F.3d 234, 236 (2d Cir. 2012) (per curiam). A dispute
gualifies as genuine “if the evidence is such that a reasonable jury could retdgment for
the nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (198&¢cord Roe v.
City of Waterbury542 F.3d 31, 35 (2d Cir. 2008). The moving party bears the initial burden of
demonstrating the absence of a genuine issue of materiaBeetCelotex Corp. v. Catref77
U.S. 317, 325 (1986). “In moving for summary judgment against a party Whaear the
ultimate burden of proof at trial, the movant’s burden will be satisfied if he can pomt to a
absence of evidence to support an essential element of the nonmoving party’s Gaenaga
v. March of Dimes Birth Defects Foun81 F.3d 14, 18 (2d Cir. 1995) (citi@gelotex 477 U.S.
at 322-23)accordPepsiCo, Inc. v. Coca-Cola CG&15 F.3d 101, 105 (2d Cir. 2002) (per
curiam). In ruling on a motion for summary judgment, all evidence must be viewed “irgttte li

most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs



373 F.3d 83, 89 (2d Cir. 2004), and the court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamggatg sought,”
SeclIns. Co. of Hartford v. Old Dominion Freight Line, In891 F.3d 77, 83 (2d Cir. 2004).

To defeat a motion for summary judgment, a non-moving party must advance more than
a “scintilla of evidence,Anderson477 U.S. at 252, and demonstrate more thamés
metaphysical doubt as to the material fadtédtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in [its] pleading or on conclusory statements, or on merecssstrét affidavits
supporting the motion are not credibleSottlieb v. Cty. of Orange34 F.3d 511, 518 (2d Cir.
1996) (citation omitted). Affidavits submitted in support of, or opposition to, summary judgment
must be based on personal knowledge, must “set forth such facts as would be admissible
evidence,” and must show “that the affiant is competent to testify to the mattedsiséseen.”
Patterson v. Cty. of Oneid875 F.3d 206, 219 (2d Cir. 2004) (quoting Fed. R. Civ6ie)).
A. Plaintiffs’ False Arrest Claims

Applying those standards here, Defendants’ mabodismiss Plaintiffs’ primary claim,
for false arrest, must be denietio establish a claim of false arrest under Title 42, United States
Code, Section 1983 or New York law, a plaintiff must demonstrate that “(1) the defendant
intended to confine [the plaintiff], (2) the plaintiff was conscious of the confiner(@® the
plaintiff did not consent to the confinement and (4) the confinement was not otherwise
privileged” Singer v. Fulton Cty. Sherif63 F.3d 110, 118 (2d Cir. 1995) (brackets in original
Significantly, “[t]he existence of probable cause to arrest constitutes justification and is
complete defense to an action falsearrest whether that action is brought under etatv or

under 8§ 1983. Jenkins v. City of N.Y478 F.3d 76, 84 (2d Cir. 2007). Probable cause to arrest



exists if the arresting officers have actual “knowledge or reasonabiydmtisy information of

facts and circumstances thag sufficient to warrant a person of reasonable caution in the belief
that the person to be arrested has committed or is committing a cNieg/ant v. Okstl01 F.3d
845, 852 (2d Cir. 1996). A court should consider the “totality of the circumstances” in
evaluating whether “the facts available to the officer at the time of arrest” ina¢dtatr.

Caldarola v. Calabrese?98 F.3d 156, 162 (2d Cir. 2002).

Here, Defendants argue that probable cause existed to arrest Plaintiifs tffenses
under New YorHaw: unlawful assembly and criminal possession of a weapon in the second
degree (Docket No. 159 (“Defs.” Mem.”))6 A person is guilty of the forméwhen he
assembles with four or more other persons for the purpose of engaging or prepanggge
with them in tumultuous and violent conduct likely to cause public alarm, or when, beiagtpres
at an assembly which either has or develops such purpose, he remains there with intent
advance that purposeN.Y. Penal Law 840.10. Conviction requiréan incitement which is
both directed towards and likely to produce imminent violent and tumultuous condaoe’ v.
Parmley 465 F.3d 46, 59 (2d Cir. 2008ge also Shapiro v. City of N,¥Xo. 94CV-8135
(JFK), 1999 WL 64290, at *3 (S.D.N.Y. Feb. 8, 19995€ction]240.10 . . . requires thhaefore
an individual may be charged with unlawful assembly, his actions must constitutet@meémti
which is both directed towards and likely to produce imminent violent and tumultuous
conduct.”). Notably, “pesence as part of a group in which some members may be threatening
violence and tumult would not suffice to establish a violation of Penal Law § 240.10, absent
evidence which supports an inference that the accused specifically sharedrth®sifirther
that purpose.”In re Christopher M 912 N.Y.S.2d 391, 394 (Fam. Ct. 2014f),d, 943

N.Y.S.2d 171 (App. Div. 2d Dep’t 2012).



A person is guilty of criminal possession of a weapon in the second dedpee
(1) with intent to use the same unlawfully against another, such péa3gussesses a machine
gun; or(b) possesses a loaded firearm{@possesses a disguised guil.Y. Penal Law
8 265.03 “[PJossession. . is complete once [an individual] has dominion and control of a
weapon. People vCarpenter 30 N.Y.S.3d 299, 303 (App. Div. 2d Dep’'t 2016) (brackets in
original). Additionally,New York lawmakes it unlawful to aid and abet another in committing a
crime. A person is criminally liable asnaccomplicé'when, acting with the mental culpability
required for the commission thereof, $wicits, requests, commands, importunes, or
intentionallyaidssuch person to engage in such conduct.” N.Y. Penal Law § 20.00. An
accomplice must have a shared intent, or “community of purpose” with the prinCigigdenter
30 N.Y.S.3dat301. In addition, “the accomplice must have intentionally aided the principal in
bringing forth a result.”ld. Thus, “accomplice liabtly requires, at a minimum, awareness of
the proscribed conduct and some overt act in furtherance of slach.”

In the present case, the Court cannot say as a matter of law that Defendantbdialé pro
cause to arrest Plaintiffs for either offense becaars®ng other things, there are material
disputes with respect to where each Plaintiff was when the police amikiether each Plaintiff
was part of a larger “grovipand whether each Plaintiff was close enough to one of the recovered
firearms to have exeised dominion and control over iEor example, Simon claintbat before
his arrest hevalked past the group of people, and eventually “everybody was behind [him]” and
he was not walking alongside the group. (Docket No. 162 (“Mindsici”), Ex. J at 8283).
Similarly, Creer testified that even though the whole area was clutteregdeufte, “[tjhere was
nobody on the sidef [him] period” and he “was by [him]self.” (Mindrutiu Decl., Ex. |, at 63,

65). Even Phinizy, whose accoudtthe events is closest to Defendamtsn, noted that after



parking his car “[heventinto the crowd, but that it was only “a matter of a second” before the
police had their “guns out” and were shouti@et a the floor, everybody.” (Mindrutiu Decl.,
Ex. H, at 109-110).From that account jury could infer that Phinizayasacross the street
parking when the police actually arrived, undermining Defendants’ claim thatshe paxt of

the group in the moments leading up to his arrdsid while the events were daped by video
surveillance, the video is, at best, inconclusiv@eMindrutiu Decl., Ex. G). It shows
Rochester’s arrest and a number of people, inclyoimgaps somelaintiffs, being seized by
police officers. Id. at21:28:35-21:29:30). But it does not clearly depict a group walking
towards St. Raymonds Avenue when Defendants arrived, let alone make cleackhat the

four Plaintiffs waspart of any such group. (Docket No. 16BIs.” Opp’n”), Ex. 11 28).

Even if there were no disputes about each Riesntocation Defendants’ motion would
still fall short. First, with respect to the crime of unlawful assembly, it is far flear ehat
basis Defendants had to believe that each Platsiiécifically shared the intent to further [the
group’s violent] purposeé. In re Christopher M 912 N.Y.S.2d at 394In fact, Defendantslo
not contend that the arresting officers laay individualized knowledge acgach Plaintiff's
actions except insofar #iseywereall observed in the same general vicinity as the two firearms.
Without evidence specifically tying ea¢Hantiff to the earlier gunshots dine violent activities
of the group, however, the Court cannot conclasie matter of lathatDefendants had a
reasmable bais to believe that each Plainti8hared aommunity of purpose with others to
engage in imminent tumultuous and violent condwd,fequired biNew York’s unlawful
assembly statuteln re Christopher M 943 N.Y.S.2d at 172eeMaryland v. Pringle540 U.S.
366, 371 (2003) (“The substance of all the definitions of probable cause is a reagomaiude

for belief of guilt, and that belief of guilt must be particularized with respecetpdlson to be



searched or seizeditations omitted) Dinler v. City of N.Y, No. 04€V-7921 (RJS) (JCF),
2012 WL 4513352, at *3 (S.D.N.Y. Sept. 30, 2012) (“[P]robable cause must be particular to the
individual being arrested.”).

Similarly, a reasonable jury could find that Defendants lacked probalde tabelieve
that each Plaintiff wa%acting in concert to possess the fireafh{pefs.” Mem. 8),as there is
little or no evidence that any Plaintiff shat@dintent or “community of purpose” with those that
actually possessed the weapdetsalone that each Plaintiff committed“awert act” in
furtherance of thgun possessionCarpenter 30 N.Y.S.3d at 3Q1see also, e.gMitchell v. City
of N.Y, 841 F.3d 72, 78-79 (2d Cir. 2016) (finding no basis for a mass arrest when there was no
individualizedprobable cause to arrest appellants for trespBgdgr, 2012 WL 4513352, at *3
(“[M]ere proximity to illegal conduct does not establish probable cause withctespan
individual.”). Accordingly, drawing all inferences in favor of Plaintiffs, the Caartnot find as
a matter of law that Defendants had probable cause to arrest Plaintiffédfaful assembly or
criminal possession of a weapon in the second degree.

In arguing otherwise, Defendars#sem taely onanotion of “group probable cause,”
which would permita law enforcement officao arresimultiple peoplevhereit reasonably
appears that they are a part ddiea group, some of whose membargengaging in unlawful
conduct. See Dinler2012 WL 4513352, at *4 (coining the phrase “group probable cau$g®d.
Second Circuit, however, rejected a comparable argumdohigs v. ParmleySee465 F.3dat
59-60. In that casgofficers arrested a subset of a group of protestors and alleged that they had
violated a traffic obstruction law by stepping into a bganterstate to distribute literature about
their cause before rejoining the larger group of protestees.idat 5253. Although the Second

Circuit assumedrguendothat some of the arrested protestors had indeed violated the state



statute, it found the police officers’ conduct to be unreasonable because, at thiethiene

arrests, none of the officers could identify the specific protestors respdiasitiie violations.

See idat59-60. As the Court reasoned, “[w]ithout the ability to identify those individuals who
had entered the . . . roadway, defendants cannot rely on [the state statute prohibrtictarbst
of traffic] to justify their actions.”ld. at 6Q That i even though some arrestees may indeed
have violated the law, the court found that the “indiscriminate” arreske gfrotesters were
“without probable cause.d. So too here, Defendants have not put forth evidence
demonstrating as a matter of law that they had sufficiemdiyidualized knowledge afach
Plaintiff’'s conduct tgustify the arrests.

In thealternative, Defendantrgue that they are entitled to summary judgment on
Plaintiffs’ false arrest claimsn the ground that they are protected by qualified immunity.
(Defs.” Mem. 912). An officeris entitled to qualified immunity if “arguable probable cause”
existed— that is,if “a reasonable police officer in the same circumstances and possessing the
same knowledge as the officergnestion could have reasonably believed that probabecau
existed in the light of weléstablished law."Cerrone v. Brown246 F.3d 194, 202-03 (2d Cir.
2001). More specifically, he doctrine of qualified immunity provides a complete defense where
“either (a) it was objectively reasonable for the officer to believe that pmlocabke existed, or
(b) officers of reasonable competence could disagree on whether the prodnad® test was
met.” Golino v. City of New Have®50 F.2d 864, 870 (2d Cir. 1991). But “[wefe, as here,
there are facts in dispute that are material to a determination of reasonalsiemasary
judgment on qualified immunity grounds is not appropriatdcKelvie v. Cooperl90 F.3d 58,

63 (2d Cir. 1999)see also, e.gWeyant 101 F.3d at 858 (holding that the issue of qualified

immunity could not be resolved as a matter of law becthgsefficers’ version of eventgas



“sharply disputed); Bradley v. Jusing374 F. App’x 144, 146-47 (2d Cir. 2010) (holding that
summary judgmetrona false arrest claim wamt appropriate where facts are disputedtaed
plaintiff’ s version of facts does not suppafinding of probable cause or arguable probable
cause)Rogers v. City of Amsterda®03 F.3d 155, 160 (2d Cir. 2002) (reversirdjstrict
court’s grant of qualified immunity oa false arrest claim where “[t]he information available to
[the officer] indicated that [the plaintiff] was nothing more than an intedldsgstander,” even
though the officer arguably had probable causatest othersy.
B. Plaintiff s’ Other Claims

For the foregoing reasons, Plaintiffs’ core clairfor false arrest— survives
Defendants’ motion for summary judgment. By contrast, Defendants arecttdisummary
judgment on Plaintiffs’ other claims, for failure to intervene and violatioahtiffs’ rights
under the First, Fourth, Sixth, and Fourteenth Amendnfefisst, Plaintiffs’ failureto-
intervene claims fail becautieeyallege that all Defendants were direct participamthie
alleged wrongful actsSee, e.g.Sanabria v. Detective Shawn TezMb. 11CV-6578 (NSR),

2016 WL 4371750, at *5 (S.D.N.Y. Aug. 12, 20X6)Vhere the officer is a direct participant in

3 Defendants argue that Plaintiffs’ false arrest claims against Lieutenamnit$iohshould

be dismissed for lack of personal involvememef6. Reply Mem.10). There is evidence,
however, that Lieutenant Scheublin was personally and directly involved in thdegciarrest
and charge Plaintiffs.SgeMindrutiu Decl., Ex. Bat 2021 (“Collectively [Sergeant Gillis,
Officer Espinal, and Lieutenant Schutin] made th[e] decision [to take the Plaintiffs to the
precinct and charge them with crimes.]”)). Accordingly, the argument is witheut. Cf., e.g,
Nunez v. City of N.YNo. 14CV-4182 (RJS), 2016 WL 1322448, at *6 (S.D.N.Y. Mar. 31,
2016)(finding a lack of personal involvement for a defendant where the plalifgiitfged] to
plead any facts suggesting that she was personally involved in the decisi@st® intiff or
to detain him prerraignment”)Humbach v. CangrNo. 13€CV-2512 (NSR), 2014 WL
6057703, at *4 (S.D.N.Y. Nov. 12, 2014) (same).

4 In addition, Plaintiffs explicitly abandon their municipal liability claims againstGity.

(Pls.” Opp’n 11).
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the allegedly unlawful conduct, the failure to intervenethf liability is inapplicabl€).
SecondPlaintiffs’ First Amendment claim&il becausehey proffero evidence suggesting that
any Defendars actions “were motivated or substantially caused” by their exercise oHinsir
Amendment rightsCurley v. Vill. of Suffern268 F.3d 65, 73 (2d Cir. 2001). Third, although
Plaintiffs allege a violation of their Fourth Amendment rights separate andapa their
claims for false arrest, they present no facts in support of those claumsthey ardismissed
both for lack of evidence and as duplicative of their false arrest chaiBisilarly, Plaintiffs’
Fourteenth Amendment procedural due process claims are subject to dibeussasle they are
duplicative of their false arrest claimSeeg e.g, Hickey v. City of N.YNo. 01CV-6506 (GEL),
2004 WL 2724079, at *19 (S.D.N.Y. Nov. 29, 20Qdismissingheplaintiffs’ procedural due
process claims as duplicative of their claims for false arréstyl finally, although Plaintiffs
allege violationf thar Sixth Amendment rights in their complaint, they have no plausible
claims given that they were not prosecuted. (Second Am. Compl. 1 3&Ge26)e.gBrewer
v. Williams,430 U.S. 387, 398-99 (1977) (holding that 8ieth Amendment right toounsel

attaches “at or after the time that judicial proceedings have been initiated agaimgether by

5 Plaintiff Francois also alleges in the Second Amended Complair®theg¢r Espnal

“repeatedly stopped [him] . . . and unlawfully detained, questioned and searchedDacket

No. 155 (“Second Am. Compl.”) 1 31). But he alleges no other facts about these stops and no
evidence concerning these stops appears to be in the record. To the extent thalubagonc
allegation can nonethelels construed as an independent Fourth Amendment claim, it fails as a
matter of lawas aplaintiff must allege facts showing “more than a sheer possibility that a
defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678 (2009). Additionally,
Francoiswaives any such Fourth Amendmefdim becausée fails to respond tDefendants’
arguments for summary judgmennt the matter See Jackson v. Fed. Ex{g66 F.3d 189, 198

(2d Cir. 2014) (“[A] court may, when appropriate, infer from a party’s partial oppo$to a

motion for summary judgmenthat relevant claims or defenses that are not defended have been
abandoned).

11



way of formal charge, preliminary hearing, indictment, information, orgammaent”) (internal
guotation marks omitted).
THE MOTION TO PRECLUDE

Next, Defendants move fareclude Francois from calliigr. Robert LIoyd Goldstein as
an expert witness on the ground that he disclosed Dr. Goldstein in an untimely méaier. (
Mem. 17-2). Under Rule26(a)(2)(D)of the Federal Rules of Civil Procedure, a party must
disclose the identity of any expert witness “at the timesmatite sequence that the court
orders” A party who fails toacomply with that requirement may not call the witness at trial
unless the failure “was substantially justified or isnhlass.” Fed.R. Civ. P. 37(c)(1). When
determining whether to preclude evideniceler those Rules, a court must coasiour factors:
“(1) the partys explanation for the failure to comply with the disclosure requirement; (2) the
importance of the testimony of the precluded witnesses; (3) the prejudicedudiethe
opposing party as a result of having to prepare to meet the new testimony; &edo@gdibility
of a continuance.Patterson v. Balsami¢c@40 F.3d 104, 117 (2d Cir. 2006).

As a tlreshold matter, there is no question that Francois’s disclosure was untimely. At
the initial pretrial conference held on July 27, 2015, the parties indicatetielydid not intend
to rely on experts during the course of liigation. (Docket No. 79).Consistent with its
standardractice the Court struck from its model Case Management Plan and Scheduling Order
the paragraph providing for expert discovery and aduisegarties that if thegame tdbelieve
expert discovery waappropriateheyhadto file a letter motiorto that effect prior to the close of
discovery. $ee id.. Francois did not file such a letter motion. Instead, only one day before the
close of discovery, he disclosed to Defendants an expert report in which Dr. Goldsteth opine

thatFrancoissufferedfrom posttraumatic stress disorder as a result of his arrestvaott

12



require treatment and medication. (Def. Mem. 19-A83king matters worse, that disclosure
cameafterPlaintiffs’ counsel'sepeated representationsie Court and Defendants that
Plaintiffs had not sought medical treatment and were not claiming injuries sidtaofeheir
arrests.

Nor can the Court find that Francois’s failtveas substatally justified or is harmless.”
Fed.R. Civ. P. 37(c)(1). The first factor the Court must consider — the party’s explanation for
the failure to comply with the disclosure requirementuts heavily against Francois, as he does
not even attempt to proffer a legitimate explanation for his eleventh hour disatbfure
Goldstein’s report. FurthédnghlightingFrancois’dack of diligencethediscovery deadline was
extended threseparatéimes and the Court even conducted a discovery conferendaruary
28, 2016. (Docket Nos. 89, 100, 12Met, & no point during this prolonged discovery period
did Plaintiffs counselindicate ag intention to conduagxpert discovery.Accordingly, the first
factor swings heavily in favor of excluding Dr. Goldstein’s testimony.

The second facter the importance of thistmony at issue— also cuts in favor of
Defendants.Notably, Francoisnakes no argumemntegardinghe importance dbr. Goldstein’s
testimony; insteadie merely recitethe substance dlhe expert’'sestimony (Pls’ Opp’'n 11-

13). Such a failures “by itself . . . sufficient to find that this factor weighs agairfstincois.

Lebada v. N.Y. City Dep’t of Edu®No. 14CV-758 (LAK) (GWG), 2016 WL 626059, at *6

(S.D.N.Y. Feb. 8, 2016)Moreover, even if the Court were to assume that Dr. Goldstein’s
testmonywascritical to Francois’s caseéhatwould notexcuse his late disclosur&enerally

“the greater the importance of a witness, the more prejudice is sufferezldsfehdants by not
having had the opportunity to depose that witness, seek documents from him or her, or question

other witnesses about the witnesses’ activities or knowledde.Additionally, the mere fact

13



that“the evidence may be important is not sufficient to avoid preclusion where no explanation
has been given for the delayld. at 7. Indeed, to hold otherwise “would give parties the
perverse incentive to spring especially large and surprising disclosures cadtresaries on
the eve of trial— an extreme version of the ‘sandbaggitingit Rule 26 attempts to avdid.
Agence France Presse v. Mqr2b3 F.R.D. 682, 687 (S.D.N.Y. 2013).

The last twdactors— the prejudice suffered by the opposing party and the possibility of
a continuance — also weigh in favor of preclusiénancois’s lastinute introduction oén
expertis plainly prejudicial tdDefendantss he testimonyupports a new set damages
relating to Francois’ psychological condition on the eve of the close of discovergntze
timing of Francois’sdisclosure, Defendants did rtedve aropportunity to depose Dr. Goldstein
or to offer a rebuttal expert. Aratontinuance is not approprisdéthis late dateThe arrests
that gave rise to this litigatiomccurred more thatwo and one halyears agothe case has been
pending for over two yearthe parties weralready grantethreeextension®f the discovery
deadline, andidcovery has been closéat more thartenmonths at this pointAll of those facts
counsel against the granting gpatentially lengthycontinuance.See Pace v. Air & Ligd Sys.
Corp, 171 F. Supp. 3d 254, 266 (S.D.N.Y. 2016).

In sum, although preclusion is a harsh sancter, e.g.Design Strategy, Inc. v. Dayis
469 F.3d 284, 297 (2d Cir. 200@)nd a court “must consider less drastic responses” before
orderingpreclusionOutley v. City of New Yorl837 F.2d 587, 591 (2d Cir. 1988), the Court
concludes that Francastiould not permitted to call Dr. Goldstein as an expert witness in this

case Accordingly, Defendants’ motion to preclude Dr. Goldstein is grahted.

6 Dr. Goldstein’s testimony is subjeict exclusion for an adiional reason. Local Civil

Rule 83.10, which applies to this case, required Francois to serve medical releaseSionit
he was claiming any physical or mental injuries beyond “garden varietyigsj The Rule

14



THE SANCTIONS MOTION

Finally, Defendantsnove for sanctions against Simon based on his failure to preserve
video footage that hieadrecordedwith his cellphone on the night of the arrests. (Defs.” Mem.
22-24). As Defendants do not contend that Simon acted with intent to deprive them of the video
footage, their motion is governed by Rule 37(e)(1), which provides, that the Court, “upon finding
prejudice to another party from loss of the information, may order measures @ tireat
necessarto cure the prejudice.” Fed. R. Civ. P. 37(e)(1) (as amended December 17 2015).

Applying that Rule here, Defendants’ motion fails because they do not show that they
suffered any prejudice as a result of the lost foot&yfendantasserthatthelostvideo “was
the best evidence of the presence and location of [Rochester’s] gun, as wadaseents that
led to plaintiffs’ arrest.” (Defs.” Mem. 22). But that assertion is pure spianj Defendants

do not actually know what (if anything) was filmed by Simon, let alone whéethveuld have

provides that failure to serve suaeases “will constitute a waiver of plaintiff's claims for
compensation for that physical or mental injury.” Francois did not serve afigaheeleases on
the City in this case, so he may not now seek damages for the alleged menésl dgsacribed
in Dr. Goldstein’s reportSee, e.gSalazar v. City of N.YNo. 15€V-1989 (KBF), Docket No.
58 (S.D.N.Y. Mar. 18, 2016p(derprecludng the plaintifffrom asserting damages based on
medical treatment thahe may have receivégcause shieadfailed to file any medicateleases
pursuant to Local Civil Rule 83.10)n light of that, Dr. Goldstein’s testimony is irrelevaee
Fed. R. Evid. 401-402.

! In his order transmitting the proposed amendment of Rule 37(e) to Congress, Chief

JusticeJohn G. Robertstated that “the foregoing amendments to the Federal Rules of Civil
Procedure shall take effect on December 1, 2015, and shall govern in all proceedwibs in c
cases thereafter commenced and, insofar as just and practicable, all procbedipgsding.”

CATS3, LLC v. Black Lineage, Ind.64 F.Supp. 3d 488, 495-96 (S.D.N.Y. 2016) (quoting 2015
U.S. Order 0017). Chief Justice Roberts’s order is consistent with Title 28, Urated Sode,
Section2074(a), which permits the Supreme Court to appw rulego pending proceedings,
“except . . to the extent that, in the opinion of the court in which such proceedings are pending,
the application of such rule in such proceedings would not be feasible or would work injastice, i
which event the forer rule applies.”28 U.S.C. § 2074(a). The Court finds that application of
the newRule 37(e) here would neither be infeasibta work injusticeand thus appliei$ to
Defendants’ motion.
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been helpful to their case. Even assunarguendothat the video did capture the location of
Rochester’s gunt would belargelyirrelevant to theyuestion of whether Defendants had
probable cause tarrestPlaintiffs. That gun was indisputably in the possessidRafhester
whenthe police arrested himDefs.” SOF{{16-17). AndDefendants makeo serious
allegation that any Plaintifver hadcontrol ofRochester'sveapon as required by New Ykis
possession of a weaptaw, or that any Plaintifaided Rochester in possessing the weapon, as
required undetheaccessorial liability statuteHaving failed to demonstrate any prejudice from
the lost video, Defendants are not entitled to sanctions under Rule 3ég¢.g, Mazzei v.
Money StoreNo. 15CV-2054, 2016 WL 3902256, at *2 (2d Cir. July 15, 20Hsintmary
ordey (finding no prepidice when “f]ny additional evidence from thelectronic database at
issue]would not have nde any difference in this triat’Best Payphones, Inc. v. City of N.Y
No. 1-CV-3924 (JG) (VMS), 2016 WL 792396, at *6 (E.D.N.Y. Feb. 26, 2@16he Court
finds that Defendants have not shown prejudice from the loss of any emails thatveay ha
existed between Plaintiff and potential buyers; therefore, no sanctions magiroed under
Rule 37(e).”).
CONCLUSION

For the foregoing reasons, Defendants’ motion tonary judgmenis GRANTED in
part andDENIED in part, and all of Plaintiffs’ claims other than their false arreshelare
dismissed. Additionally, Defendants’ motion to excl&dancois’s expert ISRANTED and
their motionfor sanctions againgimonis DENIED.

Per the Case Management Plan and Scheduling (@deket No. 79)within thirty
daysof this Opinion and Order, the parties shall submit to the Court for its approval a Joint

Pretrial Order prepared in accordance with the Court’s Individual RuteBraictices and Rule
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26(a)(3)of the Federal Rules of Civil Procedure. The parties shall also followrBphe§ ofthe
Court’s Individual Rules and Practices, which identifies submissions thabeuasade at or
before the time of the Joint Pretrial Order, including any motiofimine.

If this action is to be tried before a jury, joint requests to charge, joint proposkct ver
forms, and joint proposedir dire questions shall be filed on or before the Joint Pretrial Order
due date in accordance with the Court’s Individual Rules and Practices. Juurgtioss may
not be submitted after the Joint Pretrial Ordee date, unless they meet the standaiRiubé
51(a)(2)(A)of the Federal Rules of Civil Procedure. If this action is to be tried to the Court,
proposed findings of fact and conclusions of law shall be filed on or before the Joiiad Pretr
Order due daten accordance with the Court’s Individual Rules and Practices.

Unless the Court orders otherwise for good cause shown, the parties shall derready
trial two weeks after the Joint Pretrial Order is filed.

Finally, if the parties are interested in a settlement conference ble¢oassigned
Magistrate Judgehey shall so advise the Court by joint letter as soon as possible.

The Clerk of Court isidectedto terminate Docket No. 158.

SO ORDERED.

Dated:January 5, 2017 d& y %/;

New York, New York LﬁESSE M-FURMAN

nited States District Judge
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