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CorrectionsWARDEN LISA COOPER Otis Bantum
Correction CenteiOTIS BANTUM CORRECTION
CENTER,and CITY OF NEW YORK

Defendants

Ramos, D.J.:

MichaelWalker (“Plaintiff” or “Walker”), appearingro se brings this actiompursuant to
42 U.S.C. § 1983lleging that his constitutional rights were violates@ pretrial detainee in the
Otis Bantum Correctiaad Center(*OBCC”) and the Brooklyn Detention Complex (“BKDC").
Plaintiff alleges thaCommissioner Joseph Pont€@mmissionePonte”) Warden Lisa Cooper
(“WardenCooper”),0OBCC, and the City of New Yorktfie “City,” and collectively,
“Defendants”)violatedhis constitutional rights by subjecting him to strip searches and by
forcing him to pass through a radiatiemitting xray screenig machinecalled the RadPro
SecurPass (“SecurPassBlaintiff seeks compensatory damagasjitive damagesnjunctive
relief, anda declaratoryudgmentthat Defendantsacts and omissionsgolated hisconstitutional
rights Defendarg now moveo dismisspursuant to Federal Rule of Civil Procegl@6on the
grounds that Walker cannot establish a § 1983 claim under the Eighth or Fourteenth
Amendmentss a matter of lawDoc. 60. For the reasons set forth belbefendantsmotion

is GRANTED.
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l. FACTUAL BACKGROUND
The following facts are undisputed except where otherwise Aoted.
a. Walker's Custody andthe SecurPassMachines

Walker was previously an inmate in the custody of the New York State Depadment
Corrections and Community Supervision (DOCCS) and the New York City Department of
Correction (DOC) at th OBCC and BKDC Defendants’ Local Civil Rule 56.1 Statement of
Material Facts Not in Dispute (“Defs.’ 56.1") (Doc. 65) 1 2. According to the B@&ernal
movement logWalker was in the DOC’sustody from February 15, 2013 to March 27, 2015.
Id. § 18. During this time period, Walker was held at OBCC or BKDC for a total of 466 days—
203 days at OBCC and 263 days at BKOG@. 11 19-20.BKDC never used the SecurPass
machines; only the DOC fatties located at Rikers|end, including OBCC, used the SecurPass
machines.

Walkeralleges that hevas repeatedlgubjected to body scans without protective gear

through theSecurPasmachina. In his answers to Defendants’ First Request for Production of

L Under Rule 56.1 of the Local Civil Rules of the United States District Ctmurtee Southern and Eastern Districts
of New York (“Local Rule 56.1"), a party moving for summary judgment pamsto Rule 56 must subta

“separate, short and concise statement, in numbered paragraphs, of tied faeterls to which the moving party
contends there is no genuine issue to be tried.” LocabR(a). Each statement must be accompanied by a citation
to admissible evidece. Local R. 56.1(dsee alsd-ed. R. Civ. P. 56(c) (requiring reliance on admissible evidence
in the record to support or controvert@gorted material fact). If moving party seeks summary judgment against
apro selitigant, it is also required tootify thepro selitigant of the requirements of Rule 56 and Local Rule 56.1.
Local R. 56.2.

Defendant submitted a Local Rule 56tdtement and provided Plaintiff with notice, pursuant to Local Rule
56.2, of the potential consequences of not resportditfte motion.SeeDoc. 66. However, Plaintiff failed to
submit a respongde Defendant’s Local Rule 56.1 statement or a counterstatemest@ivhj though his opposition
contains factual assertionsijstlargely comprised diis unsworn statements aadyument, ather than citations to
admissible evidenceAs such, the Court may, but is not required to, conduct an independent oé the record.
See, e.g., Carbone v. Cnty. of Suffdlk. 10 Civ. 3631SJF) 2013 WL 1386251, at *5 (E.D.N.Y. Apr. 2013)
(discussing that “[w]hile the trial court has discretion to conduct anuemssdeview of the record in an effort to
weigh the propriety of granting a summary judgment motion, it is not emjtorconsider what the parties fail to
point out.”(quating Monahan v.. N.Y.C. Dept. of Car214 F.3d 275, 292 (2d CR000))).



Documents, Plaintiff maintairthat he was scanned or exposed to radiation from the SecurPass
“2-3 times aday, sometimes missing days.” Defs.’ 56.1 { \Mhalker allegeshat each

examination subjected him to a level of radiation that is ten to fifty times higher thamtiizd

by the full-body scanners in use at airports. RI&n. L. at 8 Plaintiff also alleges that the
SecurPassausechim psychological injurieand mental anguishd.

In addition, Walker feared that he would be at a greater risk to the harmful effects of
radiation exposure due to an open woand the presence of small mdtalgmentsn his chest.
SeeDefs.’ 56.1 1 3.An entryfrom Walker’s certified medical file maintained by tR&¥C
Health and Hospitals CorporatiorHHC”) confirmsthat on February 16, 2013, Walker was
examined by a medical doctewho noted that Walker had an open wound in his cseatresult
of a gunshot that he suffered on February 3, 20d.3Y 25. An entry from hismedical file dated
March 8, 2013 reflects thaevisited the clinic at OBCC and the doctor noted that his wounds
were “well healed.”ld.  26. Additionally, an entrfrom his medical file dated December 26,
2014 notes that he underwent a thoracic spirey»and that “multiple metal fragments
consistent with shrapnel” were located near his splichef] 28.

On April 1, 2014, Walker filed an inmate grievance with the DOC indicating that he
believed the SecurPass machines wearesing him harm, especially due to the bullet fragments
in his chest. Doc. 69 at 17.

b. Dr. P. Andrew Karam’s SecurPassRadiological Findings and Conclusions

On June 19, 2014, at the request of the New York City Law Department, Dr. P. Andrew

Karam traveld to Rikers Island to measure the radiation emitted by the SecurPass malthines

1 442 Dr. Karam is a boardertified health physicist (radiation safety professional) with over

2 Dr. Karam was asked to examine the machines in connection with a sesiedarf lawsuits brought by inmates
of Rikers Island, not necessarily in connection with Walker’s suit §palty. Dr. Karam'’s testing of the SecurPass
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35years of experience in radiation safelg. § 32. Dr. Karam has a Ph.D in environmental
sciences from the Ohio State University and is the author of over 20gveaied scientific
papers, along with several books and peefreviewed technicgbresentations and
publications. Id. 11134, 36. Some of his notable work experience includes traveling to Japan
following the Fukushima niear reactor accident at the requefsthe TokushukiaViedical
Assistance Team and eigjgars of work in the US Naval nuclear power prograan 133, 37.
Since Janary 2013 Dr. Karamhas been employed by the New York City Police Department
(“NYPD”) as the Radiation Safety Officer and chemical, biological, radio&d, nuclear, and
explosives scientist at the NYPD’s CounterterroriBuneau Id.  38.

Dr. Karam tested four SecurPamsachines, each stationed within a different DOC facility
on Rikers Island, including the machine locae@®BCCon the date of his visitld. § 45. Dr.
Karam measured the absorbed radiatiosedper scan using a calibrafidtermo Personal
Radiation Detector (PRD) designed to measure low doses of radiatidh46. He also made
doserate measurements using dilmated Bicron microREM meterd. According to Dr.

Karam, use of these devices is a reliable and scienltyfiaatepted method for measuriogy-

level radiation dosesld. The readings Dr. Karam obtained are summarized in the table below:

Facility Total radiation dose
per scan (millirem)
OBCC 014
GMDC 007
GREVC 012
RNDC 006

Id. 1 48.

machines for the consolidated actions and the instant case was the same. udieddhd testing on June 19, 2014,
and obtained the test results from the same machines at Rikers ISksidkbclaration of Dr. P. Andrew Karam in
In re Radpro SecurPass Scanner Cgd&scv-6095(lead); 15¢cv-2094) (Doc. 36).
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Dr. Karam'’s testing resulteflect consistently lower radiation dose rates than the per
scan dose of 0.02%&illirem reported by the manadturer of the&SecurPass machindd. 1 49.
Dr. Karam found no mechanism on the machines that would allow foceasen the
radiationemitted by the machiisan order to incrase the strength of the scangd.  50. D.
Karam’s conclusiongan be summarized as follows:

e Thelowest radiation exposure that has been shown to cause cataract formation is about
300 rem, 0B00 million micro rem Id. § 51. This level of radiation exposure would
require about 20 million exposures to the higlteste device that Dr. Karam measured at
Rikers Island’qwhich waslocated at the time of testing@BCCQC). Id. I 51.

e The lowest radiation exposure shown to cause a séonibiological effect i e.,
radiation burns) to an isolated part of the body is in excess of 100 rem, or 100 million
micro rem. Id. { 52. This level of radiation exposure would require about 7 million
exposures to the highest-dose device that Dr. Karam measured at Rikerslsland.

e Thelowest radiation exposure shown to cause a sbortbiological effect (.e., reduced
blood cell counts) is approximately 25 rem, or 25 million micro rem, applied to the whole
body. Id. § 53. This level of radiation exposure would require aboutnill®n
exposures to the highest-dose device that Dr. Karaasured aRikers Island.Id.

e Thelowest radiion exposure that has been shown to cause tempsterility is about
15 rem, or 15 million micro remld.  54. This level of radiation exposure would require
about 1 million exposures to the highdsise device that Dr. Karam measured at Rikers
Islard. Id.

¢ In order for radiationrbm the DOC’s xray machines to cause tissue damage of any sort,
the xray intensity would have to be enhanced by a factor of over 1 millebr{] 55.

e The risk of developing cancer from a given radiation exposure is about 5% for a dose of

100 rem (100 million micro rem), about 0.5% for a dose of 10 rem (10 million micro
rem), and about 0.05% for a dose of 1 rem (1 million micro réch)f 57.

Dr. Karam concluded that the SecurPasshmasthathe examined do not entiarmful
levels of radiation to those scanned, and pose betvesgtittle tono risk to those scanned,
even if an individual is scanned or exposed to scattered radiation on two thegeaate
occasions over the course of two yedds.q 62. According to Dr. Karam, the presence of an

open or healing wound (including a gunshot wound) on a person’s body or the presence of



multiple tiny metal fragments in@erson’s body does not change dpinion that tb SecurPass
machines used lYOC do noemit harmful leved of radiation to those scanndd. Y 64.
. PROCEDURAL BACKGROUND

Walker commencedtis action on October 20, 201&eeDoc. 2. Defendantsled a
Motion to Dismiss on February 24, 201Boc. 19 Walkerwassubsequentlgranted leave to
file an AmendedComplaint, which he filed on October 21, 2015. Doc. R@fendants filed
their secondotion to Dismisson January 11, 2016. Doc. 3&e alsdVilemorandum of Law in
Support ofDefendantsMotion to Dismiss the Amended ComplaifiDefs. Br”) (Doc. 39). On
August 18, 2016, the Court granted Defendants’ motion to dismiss in part, and denied it in part.
Doc. 47. Specifically, the Court granted Defendants’ motion to dismiss Walken'thF
Amendment claim of illegal sear@md seizure resulting from strip searches and his Fourteenth
Amendment claim of cruel and unusual punishment resulting from the strip sedctlrets/~
11. The Court denied Defendants’ motion to dismiss Walker’s claim of cruel and unusual
punishment resulting from the use of the SecurReshines Id. at 11-13. The Court also
dismissedDtis Bantum Correctional Centas a Defendant because it lacked the capacity to be
sued a merely aradministrative arm of the CityDoc. 47 at 16.

A telephone conference with the parties and the Court was held on August 31, 2016. At
this teleconference, Defendants’ proposed, and the Court accepted, a reconoméinaiatine
parties proceed with limited discovery that focused on the potentiallysitisgassue of
whether the cumulative effect of the radiation had a risk of serious harm tor\&/akalth.

Declaration of Carolyn Kruk (“Kruk Decl.”) (Doc. 64) at Ex. A (Tr. 2:18-24; 4:8-14).



1. LEGAL STANDARD

Summary judgment is appropriate where ‘thevant shows that there is no genuine
dispute as to any material fact.” F&1.Civ. P. 56(a).“An issue of fact is ‘genuine’ if the
evidence is such that a reasonable jury could return a verdict for the non-moving Barigd
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (ci®©R Joint
Venture L.P. v. Warshawslg59 F.3d 133, 137 (2d Cir. 2009). fact is “material” if it might
affect the outcome of the litigation under the governing lalv.

The party moving fosummary judgment is first responsible for demonstrating the
absence of any genuine issue of material f@etlotex Corp. v. Catretd77 U.S. 317, 323
(1986). If the burden of proof at trial would fall on the movant, that party’s “own submissions i
support of the motion must entitle ib judgment as a matter of lawAlbee Tomato, Inc. v. A.B.
Shalom Produce Corpl55 F.3d 612, 618 (2d Cir. 1998). Conversely, “[w]hen the burden of
proof at trial would fall on the nonmoving party, it ordinarily is sufficient for the motpbint
to a lack of evidence to go to the trier of fact on aemss element of the nonmovant’s claim.”
Cordiano v. Metacon Gun Club, InG75 F.3d 199, 204 (2d Cir. 2009) (citiGglotex Corp,

477 U.S. at 322-23)If the moving party meets its burden, “the nonmoving party must come
forward with admissible evidence sufficient to raise a genuine issuetdbfagal in order to
avoid summary judgment.Jaramillo v. Weyerhaeuser C&36 F.3d 140, 145 (2d Cir. 2008)
(citing Celotex Corp.477 U.S. at 322-23).

In deciding a motion for summary judgment, the Court must “construe the falaés in t
light most favorable to the non-moving party and must resolve all ambiguities andltira
reasonable inferences against the mavaBtod v. Omya, In¢ 653 F.3d 156, 164 (2d Cir. 2011)

(quotingWilliams v. R.H. Donnelley, Cor@368 F.3d 123, 126 (2d Cir. 2004)) émal



guotation marks omitted). However, in opposing a motion for summary judgment, the
nonmoving party may not rely on unsupported assertions, conjecture or suBu&saga V.
March of Dimes Birth Defects Found®l1 F.3d 14, 18 (2d Cir. 1995 he nommoving party
must do more than show that there is “some metaphysical doubt as to the material facts
McClellan v. $ith, 439 F.3d 137, 144 (2d Cir. 2006) (quotigtsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986)) (internal quotation mark omittéad)defeat a
motion for summary judgment, “the non-moving party must set forth significant&agpreb
evidence on which a reasonable fiictler could decide in its favor.5enng 812 F. Supp. 2d at
467-68 (citingAnderson v. Liberty Lobby, In&77 U.S. 242, 256-57 (1986)).

The Second Circuit has made clear that “special solicitude should be afoodssl
litigants generally, when confronted with motions for summary judgmedtaham v. Lewinski
848 F.2d 342, 344 (2d Cir. 1988) (citigllers v. M.C. Floor Crafters, Ind842 F.2d 639, 642
(2d Cir. 1988)).Pro selitigants’ submissions are “held ‘to less stringent standards than formal
pleadings drafted by lawyers.’Hughes v. Row; 449 U.S. 5, 9 (1980) (per curiam) (quoting
Haines v. Kerner404 U.S. 519, 520 (1972hee also Young v. N.Y.C. Dep’'t of Edino. 09
Civ. 6621, 2010 WL 2776835, at *5 (S.D.N.Y. July 13, 2010) (noting that the same principles
apply to briefs and opposition papers fileddrg selitigants). Although “pro se status ‘does not
exempt a partfrom compliance with relevant rules of pexlural and substantive law,”
Triestman v. Fed. Bureau of Prisos’0 F.3d 471, 477 (2d Cir. 2006) (quotifgguth v. Zuck
710 F.2d 90, 95 (2d Cir. 1983)), courts read the pleadings and opposition papereduiymit
pro selitigants “liberally and interpret them ‘to raise the strongegtiments that they suggest.”
McPherson v. Coombé74 F.3d 276, 280 (2d Cir. 1999) (quotBgrgos v. Hopkinsl4 F.3d

787, 790 (2d Cir. 1994)):However, a pro se party“bald assertion,” completely unsupported



by evidence, is not sufficient to overcome a motion for summary judgmieeé’Vv. Coughlin
902 F. Supp. 424, 429 (S.D.N.Y. 1995) (quoteyey v. Crescenzd23 F.2d 18, 21 (2d Cir.
1991)).

V. DISCUSSION

Defendants move for summary judgment on the groundS\taler cannot establish a
8 1983 claim under the Eighth or Fourteenth Amendmesnts matter of lawased upon his
alleged expoge to radiation emitted by the SecurPamschine. Defendants argue that the
SecurPasmachine does not emit arhaul level of radiation, and that his open wound and the
bullet fragments in his body dwt alter this factMemorandum of Law in Support of
Defendants’ Motion for Summary Judgment (“Defs.” Mem. L") (Doc. 61) at 2.

Section 1983 allows an individual to bring suit against persons who, acting under color of
state law, have “depriv[ed him] of any righpsivileges, or immunitiesecured by the
Constitutionand laws” of the United Stated2 U.S.C. § 1983jVest vAtking 487 U.S. 42, 48
(1988). The statute “itself creates no substantive rights; it provides onlyealpredor redress
for the deprivation of rights established elsewhef®ykes v. James3 F.3d 515, 519 (2d Cir.
1993) (citingCity of Okla. City v. Tuttle471 U.S. 808, 816 (1985)). A prison officgfailure
to protect a prisoner from harm may form the basis of a Section 1983 élammer v. Brennan
511 U.S. 825, 833 (1994).

The gandards for establishing a constitutional violation under the Eighth Amendment
and the Due Process Clause of the Fourteenth Amendameeittentical in this contexin re
RadPro SecurPass Scanner Cag¢s. 13 Civ. 6095QS), 2014 WL 4054310, at *4 (S.D.N.Y.

Aug. 13, 2014} Prison officials are responsible fdret safety of prison inmates; however,

3 As opposed to deliberate indifference claims brought by-garstiction prisoners-which arise under the Eighth
Amendment—claims for deliberate indifference brought by state pretrial detainees atdisetha Fourteenth
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“[not] every injury suffered by one prisoner at the hands of anothéranslates into
constitutional liability for [thé prison officials [involved].” Farmer, 511 U.Sat834. Rather,
prison officials violate constitutional protectiowkien two conditions are satisfie(lt) the
alleged deprivation must, objectively speaking, be “sufficiently seriounsl, (2) the alleged
perpetrator must possess a “sufficiently culpable state of ‘midd(citations and internal
guotation marks omitted). In the prison setting, “courts have defined this culpabilit
‘deliberate indifference’ to the health and safety of inmat&andle v. AlexandedO Civ. 9235
(JPO), 2013 WL 2358601, at *5 (S.D.N.Y. May 30, 2013) (cifiagmer, 511 U.S. at 834).
Thus, thisdeliberate indifference standard is evaluated under gtamged test comprised of
both objective and subjective componentackson v. Goord64 F. Supp. 2d 307, 315-16
(S.D.N.Y.2009) (¢ting Farmer, 511 U.Sat834).

The objective analysis of the seriousness of the conduct in question requires an
examination of the alleged unconstitutional conditions. Under the objective prong of the
deliberate indifference test, “the measure @iudficiently serious’deprivation is ‘contextual and
responsive to coemporary stadards of decency.Jackson664 F. Supp. 2d at 316 (quoting
Hudson v. McMillian503 U.S. 1, 8 (1992))For a claim based on an inmae&xposure to a
harmful substancehe plaintiff“must show that he is incarcerated under conditions posing a
substantial risk of seriodsarm.” Farmer, 511 U.S. at 834. This inquiry “focuses on the danger
posed by the material itseHthat is, whether the nature angédés of plaintiff's exposure . . .

[were] such ato pose ‘an unreasonable risk’ of serious damage to [his] hedltldackson,

Amendment.See Caiozzo v. Koremas81 F.3d 63, 6972 (2d Cir. 2009).Defendants analyze the issue under both
the Eighth and Fourteenth Amendments and do not indicate whetheifiRAain a pretrial detainee for the duration
of the alleged conduct. Plaintiff, however, states in his opposliaire was a pretrial detainee during the alleged
accidents. Pl’s Mem. L. at 4. Because the same standards and analydiespjlis immaterial to the Court’s
analysis whether Plaintiff was a pretrial detainee for the duration ofléyedlevents.

10



664 F. Supp. 2d at 316 (quotikiglling v. McKinney509 U.S. 25, 36 (1993)).Infmates
therefore do not have an unqualified constitutional right to an environment free ohailhar
substances, but only a right to be free of involuntary exposure to a level of such sgbstance
which unreasonably endangers their future healh e RadPro SecurPass Scanner Cases
2014 WL 4054310, at *5In determining whether a risk of harm is unreasonable, a court must
assess whether the risk is “so grave that it violates contemporary stapiddedency to expose
anyoneunwillingly to such a risk. In other words, the prisoner must show that the risk of which
hecomplains is not one that today’s society chooses to tolerkiglling, 509 U.S. at 36
(emphasis in original)Thus, to satisfy the objective element and survive summary judgment,
Walker nust provide some evidence to show that his conditions of incarceration related to the
SecurPass machine possudbstantial risk of serious harm.

Under thesubjective elemeng prisoner can recovenly if the injury was a product of
the prison officials “purposeful subjection of the prisoner to a ‘substantial risk of serious harm’
or from the officials deliberate indifference to that riskFischl v. Armitage128 F.3d 50, 55
(2d. Cir. 1997) (quotingrarmer, 511 U.S. at 834)An official acts with delberate indifference
when he “knows of and disregards an excessive risk to inmate health or safetfciddenaist
both be aware of facts from which the inference could be drawn that a substantiabaskud
harm exists, and haust also draw the farence.” Cuoco v. Moritsugu222 F.3d 99, 107 (2d
Cir. 2000) (citations and internal quotation marks omitted).

Here, based on the Court’s grant of limited discovery, Defendants challenge whether
Walker has met the objective standard for deliberate indiffedeased on the levels of radiation
emitted from the SecurPassay machines In opposition to Defendants’ motion, Walker filad

brief and attached various exhibits consisting of: tiig)declarations oix inmates at OBCC
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who complain aboutdegrading strip searches” and that they are afraid that the SecurPass
machines are causing them ha(@);three inmatgrievance forms, including Plaintiff's own,
wherein they clan that the SecurPass is doing thieanm (3) an internet article titled “Strip
search policies in jails” dated January 27, 2@4)1a DOC “Report and Notice of Infraction”
detailinga November 16, 2013 incident wherein Plaintiff was “refusing to step out of the DOC
vehicle” anda struggle with members of an Extraction Team eds(b) excerptérom
Plaintiff's Bellevue Hospital Center medical recettiat documeritesticle trauma” that
Plaintiff alleges was caused when “areation officer grabbed him kthe testicleand threw
him to the ground” and theresence ofnetal fragnents in his chest consistent with his prior
gunshot injury; and (6) page®in his Rikers Island mediced¢cord dated November 19, 2013
documenting Plaintiff’'s complatrof “left testicular swelling” and tendernesSeePl.’s Mem. L.

However, the Court finds that Walker’'s opposition contains cohclusory assertions
that are unsupported by evideraseit rela¢s to the potential harposed by the use tfie
SecurPasmachines, including to those with open waosiiod metal fragments itheir bodies.
Walker claims, without further suppothat “[i]t's a given that radi&n causes effects to the
human body.”ld. at 6 He also argues, without pointing to any supporévigence, that “[t]o
be exposed temissions of radiation whileiktfresh’ on recovery of a few gunshot wounds . . .
[m]akes for arunusual situation of risk of exposurdd. “However, apro separty’s ‘bald
assertion,” completely unsupported by evidence, is not sufficient to overcomeoa footi
summary judgmerit. Leg 902 F. Supp. at 429 (quoti@arey v. Crescenzb23 F.2d 18, 21 (2d
Cir. 1991)).

Walker alleges that the SecurPass machine causegty wdmphysical complications

such as cataract damage, sterilization, and caasevell aemotional injuries stemming from
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fears of the physical risksSeeDefs.’ 56.1 § 4.Walker cites a propublica.org article and a
National Academy of Sciences stuay the proposition that radiation expostn@m an xray
device could causBNA and genetic mutations, and potentially cancer. Pl.’s Mem. L*at 8.
Both parties acknowledgbat radiation exposure caotentiallycausesignificant health effects,
includingcancer; the issue here is not whether radiation in general can cause cancegdlut inst
whether the nature, severity, and frequencsadfaton that Walker was exposed to was such as
to pose “an unreasonable rigl’saious damage to [his] healthJackson 664 F. Supp. 2d at
316. “[W]hile exposure to any amount of radiation poses some risk of haoeiety chooses
to, and indeed must, tolerate some level of radiation exposured’RadPro SecurPass
Scanner Case2014 WL 4054310, at *6.

Plaintiff alleges that he was required to pass through the SecurPass mauhtinefyr
and thaeach examination subjecthdn to a level of radiation that is ten to fifty times higher
than that emitted by the futlody scanners in use atrports. Pl.’s Mem. L. at 8Walker stated
in his answers to Defendants’ First Request for Production ofrDewcts that he was scanned or
exposed to radiation from the SecurPass3‘fmes a day, sometimes missing days.” Doc. 55 at
2. Thus, assuming conservatively thawasrequired to pasthrough the SecurPass machine
threetimes daily for the entirety ohe203 dayshe was irheld at OBCC and BKDC (even
though Defendants state BKDC did not require inmates to be scanned with the SecurPas

machines)Walker would have been exposed to radiation from ticarass anaximumof

4 While Walker does not attach the article as an exhibit to his papers, then@sable to find the article at the web
address listedhttp://www.propublica.org/ar ticle/drivey-scanningofficials-expanduseanddoseof-radiatiorfor-
securitys.
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1,398 times. Dr. Karam determied that “Plaintiff would need to be scanned over 700,000
times by the highest dosage machine mea&vduch, at the timewvas atOBCC)*“in order to
be exposed to a level of radiation that even minimally (.5%) increased his risk afpiegel
fatal cancef. Defs.’ 56.1 § 60. To be sure,alker was subjected to the SecurPass machine
substantially fewer times.

Walker raises several objectiotasDr. Karam'’s testing of the SecurPasachines at
Rikers Islandincluding that Dr. Karam has no knowledge ofspecific scannerhatwere
actuallyusedto screen Walke Pl.'s Mem. L. at 7.That is, Dr. Karanonly tesedthe four
SecurPasmachines located at four facilities on Rikers Island, including OBCC, on June 19,
2014. Defs.’ 56.1 94-45. Neither party has provided any information concerning whether the
machines Dr. Karam tested included the specific machines that were used to dcardWailg
his tenure at Rikers IslandVhile this critiqueof Dr. Karam’s testing hasome logical forcgt
does not overcome the fact that Walker’s assertions about the risk involved are purely
conclusory.

Walkeralso suggests, withotgference to any admissible eviderbat it was possible
that theSecurPaseperators could manually raise the levietariation exposure ent@das he
passed through the machine. Pl’s Mem. L. atié.states that the level of radiation an inmate
receives it as the “discretion of the operatdd” at 8. In examiningthe SecurPagsachines
however Dr. Karamfound no mechanism that would allow the operatontoease the radiation
emittedin order to incrase the strength of the scabefs.’ 56.1 § 50. Walker’s conclusory

allegation that prison officials could manually astjthe level of radiation is tlsunsuficient

5 If he was scanned three times daily at OBCC, a facility that used the madigvesuld have been scanned 609
times.
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None of Walker's arguments suggest that the amount of radiation emitted by the
SecurPass comes even remotely close to constituting a risk so grave thatds vio
“contemporary standards of decencydckson664 F. Supp. 2d at 31&Valker futher argues
that the bullet fragments in his body and the open woursditiered fromtemporariy
heighenedthe effects of the radiation emitted from the SecurPass macl@methe contrary,

Dr. Karam concluded that tireadineshe examinegbose betweenery little to no risk to those
scanned, even ifnaindividual has an open wound or bullet fragments in his b&a&g¢laration of
Dr. P. Andrew Karam,[§oc. 62) {1 42—-43. AdditionallyWalker’'sgeneral allegations of mental
anguishcaused by the Securszo notimplicate the objective prongithout more. See, e.g.,
Torres v. Aramark FoodyNo. 14 Civ. 7498 (KMK), 2015 WL 9077472, at *8 (S.D.N.Y. Dec. 16,
2015)(listing cases).

Judge Seibed ordergrantingsummary judgment ifavor of defendants im re RadPro
SecurPass Scanner Casg#structive hereSeel3-cv-6095 (CS) (Doc. 181). In that
consolidated actiomlaintiffs wereinmates or former inmates at facilities run@C and
alleged thathey were exposdaarmful levels of radiation emittday SecurPass. As here, the
court ordered a period of limited discovery solely on the potentially disposiwe &f whether
the cumulative effect of regular SecurPass scans presents a substantiadergbusfharm to an
inmate’s future healthld. at 1. In that matter, as here, defendants offeredetlaratiorof Dr.
Karam statingamong other things, that he measured the radiation dose emitted by SecurPass
machines located at Rikers Island and thataldgation dose per scan for each of thosehmes
was 0.014, 0.007, 0.012, and 0.006 millirem, respectivéelyat 7. The Couraccepted his
findings andconservatively estimated that one plaintiff was scanned at most 852atichéisat

the accompanying radiation dosage was only a tiny fraction of the lowesioadiose shown
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to have measurable lorigrm impact.ld. at 3-10. The court reasoned that the amount of
SecurPass radiation that the inmate would have absorbedliwgst still less than the amount
absorbed during a single mammogram or the annual amount of additional radiatitielsor
someone living in Denver versus a community at sea ldgel.

The Court finds ngenuine factuadlisputeexists as to whether the SecurePass presents a
substantial risk of serious harm to Walker’s future health. Thus, Walker haktétagatisfythe
objective elementf the deliberate indifference standard. Therefore, the Court need sataron
the subjective element. Because Walkas offered no credible evidence in support of his claim
that the SecurPass emasiarmful level of radiation, summary judgment is appropriate on
Walker's § 1983 claim.

V. CONCLUSION

For the reasons set forth above, Defendantgion for summary judgment is
GRANTED. Walker’'s remaining claim arising und@rl983 and his Amended Complaint, Doc.
29, is therefore dismissed.

The Clerk of the Court is respectfully directede¢aninate the motioroc. 60,close the

case, andnail a copy of this order to Plaintiff.
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The Court certifies under 28 U.S.C. § 1915(a)(3) that any appeal from this order would
not be taken in good faith, and therefore in forma pauperis status is denied for the purpose of an
appeal. Cf Coppedge v. United States, 369 U.S. 438, 444-45 (1962) (holding that appellant

demonstrates good faith when seeking review of a nonfrivolous issue).

It is SO ORDERED.

Dated:  June 21,2017
New York, New York

== 2.

Edgardo Ramos, U.S.D.J.
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