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KEVIN PODLASKI, et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Matthew Bissonnettis a retired— and highly decorated- Navy SEAL who
participated in the 2011 mission that killed Osanmmalladen the leader of al Qaeda and the
architect of theSeptember 11, 20G&rrorist attacksUnder the pseudonym Mark Owen,
Plaintiff publisheda bestselling bookabout the mission titleMo Easy Day: The Firsthand
Account of the Mission that Killed Osama Bin Lade012. The book apparently led the
Depatment of Justice (“DOJ”) to investigate Plaintiff for violation of his contractutied as a
Navy SEAL and the Department of Defense (“DOD”) to threaten Plainittiff & civil forfeiture.

In this case, Plaintiff brings suit agaitg$ former attorney Kevin Podlaski and Podlaski’s
former firm, Carson Boxberger, LLECB”) (together, “Defendants))alleging,inter alia, that
Defendants committed legal malpractice by advisingtbiforegopre-publication review of his
book by theDOD and other governmental agencies and by failing to properly review the book
for classified or otherwise sensitive informatienactions that, he alleges, resulted in the DOJ

investigation and the DOD threat of legal action
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Defendants move to dismiss Plaintiff's Second Amendemplaint (the “Complaint?)
pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procedure, for lack of personal
jurisdiction. (Docket No. 36 Significantly, the motion does not call upon the Court to wade
into the merits of the parties’ dispute, let alone the question of whether Phaiwiated his
contractual obligations or any laws in publishig Easy Day Instead, the threshold question
that faces the Court is whether Plaintiff can bring suit against Defendamtsliama attorney
andan Indiandaw firm, in this District. Applying well-established and binding precedent, the
Court concludes that he cannot. Accordingly, and for the reasons statedelemdants’
motion is granted, and the Complaint is dismissed in its entirety

BACKGROUND

The following facts, taken from the Complaiate assumed to be trém the purposes of
this motion See, e.gLaFaro v. N.Y. Cardiothoracic GrpPLLC, 570 F.3d 471, 475 (2d Cir.
2009; Kernan v. Kurz-Hastings, Incl75 F.3d 236, 240 (2d Cir. 1998all v. Metallurgie
Hoboken©Overpelt,S.A, 902 F.2d 194, 197 (2d Cir. 1990).

Plaintiff participatedin many highprofile missionduring thirteen consecutive combat
deploymentss a Navy SEALincluding, asnoted, the 2011 mission that resulted in the death of
Osama bin Laden. (Second Am. Compl. (Docket No. 29) (“SAC”) 1 15). After witrgessi
media accounts of the missions in which he participated — descriptions that he believed to be
inaccurate— Plaintiff decided to write his own account of thie Laden raidtold from the
perspective of the Navy SEAltBemselves. Id. 1 16). Plaintiff retainedNew York literary
agent Elyse Cheneand her firm, Elyse Cheney Literary Associates La@d agreed to publish
his book with Dutton, an imprint of Penguin Publishing Group based in New York @ity. (

119, 18).



Naturally, the subject matter ofetproposed book created a risk that Plaintiff could
inadvertenly discloseconfidential inbrmation —informationthat, if released, could pose a
threat to the safety of deployed Navy SEAdr&lexpose Plaintiff to criminal or civil liability for
violation of nondisclosure agreements he signed during his time with the Ndv{{f 2122).
Accordingly, Duttorrequired Plaintiff to ensure that the manuscript he submitted to the
publisher did not contain any such information and, to that end, agreed to pay a portion of legal
fees in order to enable Plaintiff to secure attorney review of his manusdédipy. 2¢;id., Ex. 2
at 10). Cheney then began searching for an attorneyth&lexperience— and security
clearance— to advise Plaintiff on what he could and could not publi$th. §(23).

Cheney’s search led her to Podlaski, an attothery affiliated with CB, a law practice
based in Indiana.ld. 1 67, 23). Cheney reached out to Podlaskiie she was in New
York and he was in Indiana wa telgphone and enail several times; over the wse of those
conversationsPodlaski “claimed to have a high level of security clearance, said he had vetted
other books for retired military, and that he could advise Plaintiff and the supporfteam
professionals assisting Plainti Cheney, the cawriter, and Dutton — on legal issues arising
from Plaintiff's desire to tell the story of the SEALs and comply with hisidentiality
obligations.” (d. § 24). In January 201Pefendants drafted an engagement letter for Plaintiff,
which they addressed and delivered to Cheney in New Ytaky 25. To the extent relevant
here, the lettegprovidedthat Defendanta/ould assist Plaintiff with any le) issues he would
encounter in

[c]ontracting with Dutton, a division of Penguin Group (USA) Inc., 375 Hudson

Street, New York, New York 10014 (“Publisher”), for the publication of your

manuscript about your career as a member of the U.S. Navy SEALS; and

reviewing the publishable manuscript of your career to ensure your compliance

with your obligations under any agreements you may have signed with the U.S.
Government not to release classified or classifiable information or otleerwis



compromise the national security interests of the United States, as thosargerms
used, intended or understood in Standard Form 312, Confidential Information
Non-Disclosure Agreement (“CINA”), or any other such agreements.

(Id. T 25;id., Ex. 3 at 1). The engagement letter further indicated that all legal bills were to be
sent to Cheney’s office in New York Cityld({ 25;id., Ex. 3 at 2).Defendantknew that the
contract “on which Defendants were advising Plaintiff[] was performableim Xork, was
governed by the laws of New York, and fixed the exclusive venue of any dispute asduhtis C
(Id. 7 26).

In January and February 2012, Defendants reviewed Plaintiff's contract wtthn2und
suggested severavisions during conferences with Cheney, includingadrenge thaadded
Podlaski by name in the section concerning attorney review of the manusichiffiff 27, 29
id., Ex. 2 at 11).The contract, as executed, specified that courts in the Soldrstrict of New
York “shall have sole and exclusive jurisdiction to hear and determine anyction, a
proceeding, claim, controversy or dispute arising under or concehmggreement
exclusively betweerDutton and Plaintiff. (Id., Ex. 2 at 13). Notably, Defendants did not
suggest any revisions to the Dutton contract to account for delays in the event th& the
Governmentvished to edit or redact Plaintiffmanuscript. I¢. § 28).

In June 2012,feer the Dutton contract was finalizedefendantgurned to their second
obligation under thengagement letter with Plaintiff: reviewing Plaintiff's manuscript to ensure
it was free of confidential informationld( 19 31, 41 Significantly,despitehis representations
to the contrary, Podlaski did not have the security clearance to reéadliailaintiff’s

manuscript; indeed, according to Plaintiff, “there is no level of securigyartee that would

! The copy of the contract attached to the Complaint is not signed by Plaintifielrit t
appears to be no dispute that it was a valid and binding contract.



have permitted [Podlaski] to read the unedited Book without the authorization of the Repartm
of Defense— which he lacked.” Ifl. 1 40) Accordingly, “[b]y requesting that Plaintiff send

him a copy of the raw manuscript, Podlaski exposed [Plaintiff] to criminal gubea because
Plaintiff gave Podlaski confidential information he was not authorized to recepassess.”

(Id. § 40).

In addition Defendantsepeatedly advised Plaintéind Cheneyhat Plaintiffdid not, and
in fact should not, submit his manuscript to the Governmemrégpublication review, but
rathershould rely on Defendants to remove sensitive informatitth.{{ 3536). Defendants’
advice on this score was based largelyPodlaski’s belief that, because Plaintiff was not on
active duty when he wrote the book, he had no contractual obligation to submit it for pre-
publication review — even thougRlaintiff allegesPodlaski did not know the exact datatth
the manuscript was writtethe exact datéhat Plaintiff left active serviceor even the
agreements that someone in Plaintiff's position would have sighed]{(35,47;id., Ex. 10 at
1). Further, Defendants repeatedly downplayed the risks of not submitting Pmaffiuscript
for pre-publication review, as Podlaski argued thay advice rendered by tBeOD office
charged with reviewing officidDOD information for release tthe public was only “advisory in
nature” with respect to information revealagiformer Government employees, which, as noted,
Podlaski understoodlaintiff to be. [d., Ex. 9 at ).

In the weeks leading up to the releas®lofEasy Daypublicity — and controversy —
surrounding the book began to buildd.  45). Members of the media, including tew York
Times contacted Cheney and Dutteeveral times asking for commentioformation reporters
had received from government sources that the Government was consideringviiliaigdc

criminal charges against Plaintiff because of his intended disclosure afertidl information.



(Id.). Plaintiff's publishing team forwarded these inquiries to Podlaski, who repgatsilred
the Cheney and Duttahatpre-publication review wasinnecessarythat the manuscript was
free of confidential informatigrthat the information contained in the book was substantially
similar to that revealed in a priblew Yorkea@rticle in any eventand that all the inquiries were
“hand wringing prior to anybody reading the bdokid., Ex. 9 at 1jd. T 46).

On August 30, 2012 — one business day prior to the bgtdrsed release- Jeh
Johnson, thegeneral counsel of tHeOD (and now Secretgrof Homeland Security), wrote to
Plaintiff through Dutton, confirming what the recent press inquiries had sudgtsiethe
Governmenviewedthe planned release to be in violation of Plaintiff's obligations to the
Government. I¢l. § 48). When Cheney forwarded Johnson’s letter to Podlaski, he again
maintained that Plaintiff was not in violation of any duties he had to the Government, and
“suggested that everyone embrace the accusations against Plaintiff bewewse result in
greater book sales.”ld. 149). Plaintiff alleges that hand Dutton “had no choice” but to rely
on Podlaski’s advice and to proceed with the book’s release, as tens of thousands of copies had
already been published and distributed across the country, and Plaintiff would denialma
breach of his contcd with Dutton if he attempted taock the book’s publication.Id. I 50).
Dutton releasedilo Easy Dayas planned, on September 4, 201d. { 51).

Following the book’s release, the Government took swift actiamvestigate Plaintiff.
TheDOJ launched an investigation tae@nine if Plaintiff had violated any criminal laws by
publishing the book, and the DOD threatened a civil forfeiture action to recoveofalt pr
obtained from book salesld( { 52). In response to the DOJ investigation, Plaintiff told the
Government that he had relied on Podlaski’s advice in foregoing pre-publication review,

informed Defendants that he was waiving his attorney-client privilege, andstedubkat



Defendants produce his client file to the Government. Although, upon Plaintiff's request,
Podlaski met with Government officials in connection with the investigaliefendants waited
several months to hand ovRlaintiff's file, and to this day have not produced his entire fild. (
1154-57).

Plaintiff alleges that, bubf Defendants’ deficient legal advice, he would have submitted
a draft ofNo Easy Dayo the Government for pre-publication review, anctiing several
books that have successfully undergone such a process and were released to thethablic —
review woud not have prevented him from publishing and marketing the baddk{ §9).
Instead, and as a direct result of Defendants’ conduct, Plaintiff has had to defiesttageDOJ
investigation and the threatened DOD civil forfeiture action, which has requiretb labtain
new counsel at significant cos$ias lost his secuyi clearance; and has lost future employment
opportunities. If. 1 6064). Because of these losses, Plaintiff brings this action for legal
malpractice and breach of Defendants’ fiduciary duty to Plaintiff.

LEGAL STANDARDS

It is well established that plaintiff bears the burden of establishing a court’s personal
jurisdiction over a particular defendangee, e.g.Penguin Grp. (USA) Inc. v. Am. Buddié89
F.3d 30, 34 (2d Cir. 2010). h€ showing a plaintiff must makkowever, “varies depending on
the procedtal posture of the litigatiori.” Dorchester Fin. Secs., Inc. v. Banco BRJ, , S.22
F.3d 81, 84 (2d Cir2013) (per curiam) (quotingall v. Metallurgie Hoboken-Overpelt, S,A02
F.2d 194, 197 (2d Cir. 1990)Where, as here,@urt “chooses not to conduct a full-blown
evidentiary hearing on the motion, the plaintiff need make only a prima facie shofwing
jurisdiction through its own affidavits and supporting material&/élinsky v. Resort of the

World D.N.V, 839 F.2d 928, 930 (2d Cir. 198&ccord Dorchester Fin. Se¢§.22 F.3d at 84.



Such a showing “entails making ‘legally sufficient allegations’ . . . inclutingaverment of
facts that, if credited, would suffice’” to establish that jurisdiction exiBeEnguin Grp.609
F.3d at 35 (quotingn re Magnetic Audiotape Antitrust LitigB34 F.3d 204, 206 (2d Cir. 2003)
(per curiam)). A court must therefore view all facts in the light most faletalthe plaintiff.
See, e.g.TradeComet.com LLC v. Google, In®47 F.3d 472, 475 (2d Cir. 2011).
DISCUSSION

Where, as in this case, subjecatter jurisdiction is premised on diversity of citizenship
a court must generalligonduct a two-part inquiry when considering a motion to dismiss for lack
of personal jurisdiction. First, it must determine whether the plaintiff inasrs that the
defendant is amenable to servidgpmcess under the forum state’s laws; and seconuyst
assess whether the coagrdssertion of jurisdiction under these laws comports with the
requirements of due procesKernan v. Kurz-Hastings, Incl75 F.3d 236, 240 (2d Cir. 1999)
(internal quotation marks omittedjee also, e.gD.H. Blair & Co. v. Gottdiener462 F.3d 95,
104 (2d Cir. 2006). However[€]xcept where the lorgrm statute permits jurisdion to the
extent permitted by principles of Due Process — as it commonly does in statehathisew
York — analysis under Due Process principles is not necessary unless thereaisrlong-
jurisdiction under the applicable state statuteenguin Grp,.609 F.3dat 35. Accordingly, the
Court begins by analyzing whether there is personal jurisdiction over Datendaler New
York law— specifically, under New York’s longrm statuteN.Y. C.P.L.R. Section 302(a).
Plaintiff relies on three subsections of the statute, each of which the Cows$sekdin turn.
A. Section 302(a)(1)

Plaintiff relies first onSection 302(a)(1), which confers jurisdiction over a non-

domiciliary who“in person or through an agent . . . transacts any business within the state or



contracts anywhere to supply goods or services in the state.” N.Y. C.P.L.R. 302(&)ém.
Law Kevin Podlaski & Carson Boxberger LLP Supp. Mot. To Dismiss Second Am. Compl.
Pursuant BR. 12(b)(2), 12(b)(3Alternatively, R. 12(b)(6) (Docket No. 37) (“Defs.” Mem.”) 9-
14). *“[T]he overriding criterion necessary to establish a transaction of busrsesse act by
which the defendant purposefully avails itself of the privilege of conductingtegiwithin

New York.” Licci ex rel. Licci v. Lebanese Canadian Bank, S8\M3 F.3d 50, 61 (2d Cir.

2012). Te testis hardly a precise one; the court must look at the aggregation of defendant’
activities, coupled with the seleéat weighing of the various actionsEastboro Found.
Charitable Trust v. Penzg850 F. Supp. 2d 648, 658 (S.D.N.Y. 2013) (internal quotation marks
omitted). “Moreover, it is the nature and quality, and not the amount of New York contacts
[which] must ke considered by the codirtld. (internal quotation marks omittedyee also Grant
& Eisenhofer, P.A. v. Bernstein Liebhard LLRI-CV-9839 (JMF), 2015 WL 5751252, at *4-5
(S.D.N.Y. Sept. 30, 2015)In casessuch as this one, involving a contract executed in New
York, “[t] he proper ingiry . . .is whether looking at the totality of the defentarmctivities

within the forum, purposeful acts have been performed in New York by the foreign tmnpora
in relation to the contracalbeit preliminary osubsequent to its executionSterling Nat. Bank

& Trust Co. of New York v. Fid. Mortgage Ing10 F.2d 870, 873 (2d Cir. 197@)ternal
guotation marks omitted).

As the Second Circuit has observed, “lawyers and other profatstoday transact
business with their pens, their fax machines and their conference-cabls with their feet.”
Bank Brussels Lambert v. Fiddler Gonzalez & Rodriga& F.3d 779, 787-88 (2d Cir. 1999)
(internal quotation marks omitted). Accordindljf]he fact that the defendant was never present

in New York in connection with the contract sued on is not dispositive” of the Section 3D2(a)(1



inquiry. Mayes v. Leipzigei674 F.2d 178, 184 (2d Cir. 1982). At the same time, New York
courts “have constently refused to sustain section 302(a)(1) jurisdiction solely on the basis of
defendant’s communication from another locale with a party in New Ydkacon
Enterprises, Inc. v. Menziegl5 F.2d 757, 766 (2d Cir. 1983). Indeed, “even substantial
negotiations conducted by mail, telephone, or electronic communications often do not confe
jurisdiction.” Penn Grp., LLC v. SlateNo. 07CV-729 (MHD), 2007 WL 2020099, at *10
(S.D.N.Y. June 13, 2007). Instead, as Plaintiff acknowledgesponse DefsMot. To Dismiss
Pl.’s Second Am. Compl. (Docket No. 47P(*s Mem?”) 14), such communications confer
jurisdiction over a defendant only if, through them, “the defendant projects itgeM@w York
events” and “can be said to have engaged in extensrpegeful activity in New York.”
Stengel v. BlagkNo. 03CV-495 (GEL), 2003 WL 1961638, at *2 n.2 (S.D.N.Y. Apr. 25, 2003)
(internal citation and quotation marks omitteshe alsdGrant & Eisenhofer2015 WL 5751252,
at *4 (describing the requirement under New York law tlat-of-state communications can
create a sufficient basis for Section 302(a)(1) jurisdiction if the defendast same initiative in
creating the connection with a New York party in the first plackfuiline Capital Partners
LLC v. FinArch LLC 861 F. Supp. 2d 378, 386 (S.D.N.Y. 2012) (noting that what 302(a)(1)
requires is that the “defendant’s direct and personal involvement on [its] owativeiprojected
[itself] into New York to engage in a sasted and substantial transaction of business” (internal
guotation marks and alterations omitted)).

The Second Circuit’s decision Bank Brussels Lambed particularly instructive here.
In that case, the New Yotlased plaintiff had recruited thefdedant, a Puert®ico based law
firm, to provide an opinion for a revolving credit agreement (“RCA”). A draft RG}viged to

the defendant firm indicatetlatthe agreement would be governed by New Y ork dan

10



contained a New York choieaf-forum provision; additionally, while drafting its opinion, the
defendant firm communicated with the clients or their counsel in New York to dieuss t
opinion, and also responded to inquiries from those parties before transmitting itgiimaih to

the banks in Bw York. Seel71 F.3d at 782-83Nevertheless, the district court and, in turn,

the Court of Appeals — held th#te firm’s involvement in the New York transactidid not
constitute dtransaction of business” sufficient to confer personal jurisdiction in New York.
Comparing thdacts to those iParkeBernet Galleries, Inc. v. Frankly256 N.E.2d 506 (N.Y.
1970) — where a defendant requested the use of an open telephone line to participate in a New
York auction and was found to have engaged in legsitransactions in New York as a resdlt

the Second Circuit reasonétin none of [the firm’s] communications did [it], like the defendant
in ParkeBernet project itself into New York to participate in any activities localized in the state
or to represet the banks during any New York transactions.” 171 F.3d at F8&her,

although the defendant had provided legal advice related to a New York transaai@wave

that any disputes regarding the transaction would occur in New York and wogdddmed by

New York law, and was mentioned by name in a contract that was executed in Newh¥or
Second Circuit concluded that the defendant had not contracted to provide services iarklew Y
Id. Because the defendant was not involved in the closing of the RCA itseilfs adiesdid

not involve any representation in connection with the closing, “all of the relevardeservi.

were in fact performed in Puerto Rico,” and jurisdiction urgkstion302(a)(1) was found
wanting. Id. at 789 see also Maye$74 F.2d at 184-85 (holding that there was no personal
jurisdiction over the defendants, California lawyers who were solicited by thevyNek plaintiff

to represent him in a California amti, even though the defendants had repeatedly communicated

by phone and mail with the plaintiff's local counsel in New York and had negotiatéerhe of

11



a contract for representation with that N¥ark attorney) Grant & Eisenhofer2015 WL
5751252, at *5 (dismissinglaims againstraOhio law firm for lack ofpersonajurisdiction
wherethe firm had been retained by Ohio litigants and exchanged some communications wi
another firm based in New York).

Applying those standards here, the Court is compelled to corttlatBefendants’
activities do not suffice to confer jurisdiction under Section 302(a)(1). Defenddntstdolicit
the business of Plaintiff, his New York-based publisher, or his New Waskd agent; instead
Cheney reached out to Podlaski while he was in Indiana. AdditionafgnDants never
traveled to New York, even for a dagstead, all communications between Defendants and
Plaintiff, Plaintiff's agent, and Plaintiff's publisher took place from IndiaAabottom, here, as
in Bank Brussels Lambethe conduct assueis the provision of legal services specifically,
the performance of legal research and the rendering of legal agviiman outside of New
York. SeeBank Brusselkambert 171 F.3cat 787 (finding no personal jurisdiction because,
among other things, the defendant law finpefformed all of its legal research and writing
services in preparing [apinion and closing the relevant security documents in Puerto Rico,
and none of its partners or agents either entered New York or were required toitalghys
present to perform any of these serviceBlyyes 674 F.2d at 184-85 (“[N]o court has extended
8 302(a)(1) to reach a nondomiciliary who never entered New York, who was dadictiede of
New York to perform services outside of New York, who performed outside of New York such
services as were performed, and who is alleged to have neglected to perforrargtbes s
outside of New York.”)see alsd_.ombardi v. PaigeNo. 00CV-2605 (RCC), 2001 WL 303831,
at *4 (S.D.N.Y. Mar. 28, 2001) (finding no jurisdiction und@sction 302(a)(1) because

“Defendant agreed to represent Plaintiffs and entered into a retainer agredimeaictv of them

12



after they approached her . . It appears her office made a few, sporadic efforts to collect
information [in New York] in furtherance of Plaintiffs’ claims. Defendant dichimg else. She
did not solicit business in New York, she is not licensed in New York and, as Pdaaméfivell
aware, she did not file a lawsuit in New York.Stair v. CalhounNo. 07CV-03906 (JFB)
(ETB), 2009 WL 792189, at *7 (E.D.N.Y. Mar. 23, 2008)lihg thatSection302(a)(1) did not
confer personal jurisdiction over the defendants because “[nJowhere in the cdrdplfthe]
plaintiffs allege that the Bornn defendants ever traveled to New York in connectiotheir
representation, negotiated their retainer agreement in New York, ormpedaheir services in
New York”); Twine v. Levy746 F. Supp. 1202, 1205 (E.D.N.Y. 1990) (finding no personal
jurisdiction under Section 302(a)(1) because, among other things, the defendants Sdiccitot
plaintiff's business in New York. The letters and phone calls from defendantaglgintiff
were simply necessary communications betwedartiants and their client.”). Put simply,
“[Dlefendants did not, in any meaningful sense, project themselves into New Yok’ sf
competing legal services” through their activities in New Yorlwing 746 F. Supp. at 1205.
The fact thatspects of thanderlying transaction in tls casdook place in New York or
involved New York law does not call for a different conclusi@efendants’ engagement letter
expressly limited their representation of Plaintiff to “assist[ing him] with thd Isegaes [he]
may encounter in [] [c]ontracting with Dutton” and “[r]eviewing the publishadauscript of
[his] career to ensure [his] compliance” with nondisclosure obligations. (SAC, Ef4)3 a
Although Defendants provided Plaintiff, through Cheney, with suggested revisiongtdfRla
contract with Dutton, anthat contract was governed by New York laldefendants’ own
engagement letter was not governed by New York law, nor (more importantly) id@iddaats

agree to provide, or actually provide, representation in New Mbaked to the contract

13



Accordingly, Defendants, like the defendanBiank Brussels Lambemever “projected
themselves” intahe underlyingNew York transaction by, for example, actively and extensively
negotiating théutton contract on behalf of Piff in New York in the first instance.Sge
SAC 11 2224 (describing Cheney as seeking out and making initigacowith Defendants in
conjunction with Duttois agreement to pay for legal f@esCf. Liberatore v. Calvinp742
N.Y.S.2d 291, 293 (1st Dep’'t 2002) (finding jurisdiction under 302(a)(1) where ®i&iaf-
attomey “projected himself into the State . . . by contracting with plaintiff to liegapresent her
here for purposes of obtaining a favorable settlement of her New York personatiajary
from New York tortfeasors in accordance with New York law” angrfyosefully pursuing
redress for plaintiff over a thrgeear period from various New York entities.’further,
Defendants’ communications into New York related to its second task — reviewihgadkédor
confidential information —werelimited, as inBark Brussels Lamberto consulting with
Plaintiff, his publishing team, and counsel on Plaintiff's obligations to the goverranént
responding to inquiries regarding th&me. See Bank Brussels Lamhet?1 F.3cat 782-83.

In short, Defendants did what they were hired to do: preadeceto Plaintiff on a
contract with a New Yordbased publisher for a book set for national publication, and
communicate with Plaintiff's teamm New YorkregardingPlaintiff's nondisclosure obligations.
What they dichotdo issolicit the relationshipyse communications into New York to insert
themselves inttocalized business transactions, engjage in extensive purposeful activity here
without ever actually setting foot in the Stat®arkeBernet Galleries256 N.E.2chat 508.
Although the 302(a)(1) test is “hardly a precise oE@®stboro Found.950 F. Supp. 2d at 658

(internal quotation marks omitted), the Court finds that Defendants’ communicatiorigéew

14



York fail to rise to the level necessary to confer jurisdictioder that subsection of the long-
arm statute.
B. Section 302(a)(2)

Next, Plaintiff relies onSection 302(a)(2), which confers jurisdiction odefendants
who “commit[] atortious act within the state.(Pl.’s Mem.7-8). Although Plaintiff asserts that
jurisdiction over Defendants under Section 302(a)(2) is “uncontestsdatrgument cahe
swiftly rejected. With possible exceptions not relevant heesglInt’| Diamond Importers, Inc. v.
Oriental Gemco (N.Y.), Inc64 F. Supp. 3d 494, 520 n.1&D.N.Y.2014) a “defendants
physical presence in New York is a prerequisitpitisdiction under § 302(a)(2), Elsevier,

Inc. v. GrossmamNo. 12CV-5121 KPF), 2015 WL 72604, at *8 (S.D.N.Y. Jan. 5, 2015)
(quotingBank Brussels Lamberi 71 F.3d at 790))Here, as Plaintiff concedeseither Podlaski
nor any of CB'’s agentsas physically preseimt New York when the alleged actsroglpractice
were committed (Pl.’s Mem 2). Accordingly, the Court cannot exercise jurisdiction over
Defendants pursuant to Section 302(a)(2).

C. Section 302(a)(3)

Finally, the Courturns to Plaintiff's argument for personal jurisdictionder Section
302(a)(3)(ii), whichconfers jurisdiction over a defendant who “commits a tortious act without
the state causing injury to person or property within the state” and “expebtsutd seasonably
expect the act to have consequences in the state and derives substantial reventerdtate or
international commerce.” N.Y. C.P.L.R. 8 302(a)(3)(ii)). As the New York Court of Appeals has
explained, “conferral of jurisdiction under this provision rests on five elemenss; thiat
defendant committed a tortious act outside the State; second, thatieeof action arises from

that act; third, that the act caused injury to a person or property within thefQuatie, that

15



defendant expected or should reasonably have expected the act to have conseqinences in t
State; and fifth, that defendant derived substantial revenue from interstateroational
commercé€. LaMarca v. Pak-Mor Mfg. Cp95 N.Y.2d 210, 214 (2000).

With respect to the fourth element, courts have emphasizet tinat test of whether a
defendant expects or should reasonakpeet his act to have consequences within the State is
an objectve rather than a subjective ofieCortlandt Racquet Club, Inc. v. Oy Saunatec, ,Ltd.
978 F. Supp. 520, 523 (S.D.N.Y. 1997) (quotkign v. Auto Specialties Mfg. C&57
N.Y.S.2d 547 (3d Dept. 1974)). Further, theere foreseeability of istate consequence and
failure to avert that consequence is not sufficient to establish personal jlorsdicder New
York’s long-arm statuté. Id. Insteagdbecause “New York courts have sought to avoid conflict
with federal constitutional due process limits on state court jurisdiction by agphen
‘reasonable expectation’ requirement in a manner consistent with United Stgireme Court
precedent,Kernan v. Kurz-Hastings, Inc175 F.3d 236, 241 (2d Cir. 1999%preseeability
must be coupled with evidence of a purposeful New York affiliation,” such as “a dideerni
effort to directly or indiretty serve the New York market3chaadt v. T.W. Kutter, Inc664
N.Y.S.2d 865, 866 (3d Dep’'t 1991). Put another way, in order to establishiongrisdiction
under Section 302(a)(3)(ii) (not to mention the Due Process Cldpseposeful availment of
the benefits of the laws of New York such that the defendant may reasonabpassti@ing

haledinto New York court is required.Kernan 175 F.3cat 2412

2 There is some uncertainty regarding whether the foreseeability elenteedtain

302(a)(3)(ii) ontinues to require a showing of purposeful availment.aMarca v. PakMor

Mfg. Co, 95 N.Y.2d 210, 215 (2000), the Court of Appeals notably omitted any discussion of
purposeful availment in conducting its analysis of personal jurisdiction Gea¢ion

302(a)(3)(ii), leading the Second Circuit to question without deciding whi€dreanhad
effectively been overruledSeeBank Brussels Lambert v. Fiddler Gonzalez & Rodrig365

F.3d 120, 127 n.3 (2d Cir. 2002ge alsdngraham v. Carroll 90 N.Y.2d 592, 598 (1997)
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In light of these standards, Plaintifssgumentor jurisdiction undeSection
302(a)(3)(ii)fails for similar reasons as that his argumeamerSection302(a)(1)failed. Put
simply, Plainiff allegesno facts to demonstrate that Defendaitsed any of theibusiness or
legal activities at consumersNew Yorkor otherwise purposefullgvailed themdees of the
privilege of thisstate’slaws, such that they should have expected to be haled into court within
the state. As noted above, Defendants never actively represented Plaintiff WoNe
proceeding®r agreed that themwn contract with Plaintiff would be governed by New York
law; instead they merely advised Plaintiff on two dis@ehatters relating to a book that was to
be published through a New York publishing houSeeAstor Holdings, Inc. v. Steefel, Levitt &
Weiss, P.C.No. 03€CV-1242 (SAS), 2003 WL 21108316, at *5 (S.D.N.Y. May 14, 2003)
(noting that “[g]ven the cicumstances surrounding [the attorneyg] to New York, it is
unlikely that[the firm] purposefully availed itself of New York as a forum during its
representation,” as the attorney averred thautjdp the course dthe] firm’s representation
... at no time did [hedver agree ofthe firm’s] behalf to subject the firm to the jurisdiction of
the courts of the State of New York nor to be subject to or have disputes resolved iarazzord
with New York law, nor to utilize New York as a forum for dispute resolutipof.))ingraham

90 N.Y.2d at 598 (holding that the foreseeability prong of Section 302(a)(3)(ii) washase

(omitting purposeful availment in discussitite foreseeabilitpf defendant’s actions causing
injury in New York). Nevertheless, as one district court noted, @iMarcacourt based part of

its finding of jurisdiction on the defendant’s use of New York business contacts andnesskBus
activity directed specifically at New York, “suggest[ing] stronglyt tihe Court of Appeals
continues to consider purposeful availment an element of the interstateecmeranalysis for

long arm jurisdidonal purposes.”BHC Interim Funding, LP v. Bracewell & Patterson, LLP

No. 02CV-4695 (LTS) (HBP), 2003 WL 21467544, at *7 (S.D.N.Y. June 25, 2003). Moreover,
purposeful availment isecessary foan exercise of personal jurisdiction to comport with due
process in any everggeGucci Am., Inc. v. Frontline Processing Cqrp21 F. Supp. 2d 228,

243 n.4 (S.D.N.Y. 2010), so the Court need not decide the issue here.
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the defendant, an out-state doctor, “concededly” had been “aware that decedent, a New York
resident, was receiving treatment from New York State primary physicéesesl, at least in part

on his recommendations” and had “contacted decedent’s physicians directly, laydniay
telephone, concerning the treatment she was to receive in New York”)

Additionally, Plaintiff “point[s] to no actions or meetings that took place in New York”
other than the correspondence from Defendan®aintiff’'s publishing team ilNew York—
correspondence that, as the Court already has held, did not constitute purposefld hasings
aimed atNew York. Lipson v. Birch46 F. Supp. 3d 206, 219 (E.D.N.Y. 201ggeBuccellati
Holding Italia SPA v. Laura Buccellati, LLL®35 F. Supp. 2d 615, 627 (S.D.N.Y. 2013)
(concluding that while a fashion team’s trips to New York and decision to sendesampl
fashion editorsdemonstrate an attempt to attract publicity for Defendgmtglucts —an
attempt that was unsuccessfuthere is no evidence that these meetings were directed at the
New York market). Finally, Plaintiff does not allegéhatDefendants hadther business
dealingsor clients in New York; insteadhe asserts only that CB advertises its practice as one
that provides representation to clients “throughout [Indiana] and nationwide.” (Phis 6)e
Without any evidencthat Defendants used their website or other promotional materials to
interact wih orsolicit New York clients, thenere characterization of Defendants’ practice as
“nationwide” does not suffice to establish purposeful availment of the privilege of doing
business in New YorkSeeRoyalty Network Inc. v. Dishant.com, LL&38 F. Supp. 2d 410, 424
(S.D.N.Y. 2009) (finding that the plaintiff had not established that, through their website,
“defendants purposefully targeted New York’s Indian American population or ofeetargeted
their activities toward the stdje cf. Parker Waichmamlonso LLP v. Orlando Firm, P.CNo.

09-CV-7401 (CM), 2010 WL 1956871, at *10 (S.D.N.Y. May 14, 20(itiding “tangible
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manifestations” of the defendants’ attempt to reach the New York ntarkegh“its statement
on its home page that it helps custostacross the country,” and its act of signing up six New
York clients who allegedly got to it via the web¥jteBest Van Lines, Inc. v. Walke©0 F.3d
239, 252 (2d Cir. 2007}¥tatingthat, in analyzing personal jurisdiction undgection302(a)(1)
based on @ommerce, the touchstone remainéther the defendant, through the website,
purposefully avail[ed] himself of the privilege of conducting activities witkew York, thus
invoking the benéfs and protections of its lawénternal quotation rarks omitted).

Plaintiffs repeatedly assert that Defendants “knew” their activities coull ha
consequences in New York. (Pl.’'s Mem. 8, 15-1But for an exercise of jurisdiction to
comport withSection302(a)(3)(ii)— and significantly, with due process more generally —
mere knowledge is not enougBee, e.gWalden v. Fiore134 S.Ct. 1115, 1125 (2014)
(dismissing for lack of jurisdictioa defendant who “did not create sufficient contacts with
Nevada simply because he allegedly directed his conduct at plaintiffs whom hé&mhew
Nevada connectiois Kejriwal v. UCO Bank12-CV-7507 (MHD), 2014 WL 116218, at *9
(S.D.N.Y. Jan. 10, 2014) (finding no jurisdiction un&exction302(a)(3)(ii) despite allegations
that the defendarimay have known'df plaintiff’'s connection to New YorkWestvaco Corp. v.
Viva Magnetics Ltd.00-CV-9399 (LTS) (KNF), 2002 WL 1933756, at *4 (S.D.N.Y. Aug. 20,
2002) (noting that “caselaw suggests . . . that CPLR 302(a)(3)(ii) requires sayprathrie than
knowledge”). Instead, as noted, a defendant must purposefully avail itself of the privileges of
doing business in New YorkSee Carpino v. Nat'l Store Fixtures In€12 N.Y.S.2d 684, 686
(3d Dep’t 2000) (finding that even if the requirementSettion302(a)(3)(ii) had been met,
“due process principles preclude a finding that New York may exercise qtigsdover” the

defendant, because “none of [the defendant’s] seven production facilities@s#tes offices
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are in New York,” it “maintains no telephone listing or bank account in New York,” anel ither
“no indication that [it] pursued any purposeful affiliation with N¥ark”). As Defendants did
not engage in any such activity, either through the conduct at issue in this lawshérosiss it
follows that the Court cannot exercise jurisdiction over them under Section 302ja)(3)(
CONCLUSION

For the foregoing reasons, the Complaint is dismissed for lack of persosdaiciion.
Although Plaintiff, in passing, requests leave to amend his Complaint (Pl.’'s Menth&ourt
denies the request. It'iwithin the sound discretion of the digiricourt togrant or deny leave to
amend,”"McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007), andistrict
court may deny leave to amend when, as here, amendment would be futile becauseetime probl
with the claim “is substantive . [and] letter pleading will not cure itCuoco v. Moritsugu222
F.3d 99, 112 (2d Cir. 2000). Furth&aintiff waspreviously granted leave to amend to cure
deficiencies raisediDefendant’s motion to dismisand was explicitly cautioned that he
“w[ould] not be given any further opportunity to amend the complaint to address issuesyaised b
the motion to dismiss.” (Docket No. R4What is morePlaintiff has not “given any indication
thathe is in possession of facts that would cure the problemstifieéel above. Clark v. Kitt,
No. 12CV-8061 (CS), 2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014).

The Clerk of Court isidectedto terminate Docket No. 36 and to close the case.

SO ORDERED.
Date October 7, 2015 ﬂ& py %Iﬁ/‘
New York, New York L/]ESSE M=FURMAN
nited States District Judge
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