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VERNON S. BRODERICK, Unite&tates District Judge:

Pro se Plaintiff Thomas Miles brings tlaistion pursuant to 42 U.S.C. § 1983, alleging
that Defendants New York City Police Defmaent (“NYPD”) Sergeant Sean Aman, NYPD
Police Officer Kevin Butt, NYPD Hme Officer Cynthia Acerra, Ne York City Department of
Correction (“DOC”) Captain William Smith, DO Captain Manuel Gonzalez, DOC Correction
Officer Duane Groce, New York City Fire Department Emergency Medical Technician (“EMT")
Adam Vasquez, Physician Assistant (“lPAoseph McCreedy (the “Individual City
Defendants”), the City of New York (the “Citand collectively, théCity Defendants”), and
Dr. Susi Vassallo violated his federal civil rights. Before me are the motions of the City
Defendants and Dr. Vassallo to dismiss Pl#iatthird amended complaint (“TAC”) in its
entirety. For the reasons that follow, Defendants’ motions are GRANTED.

L Backaround*

On December 5, 2011, Plaintiff was aresstor Criminal Possession of a Weapon and
Menacing. $eeMettham Decl. Ex. E?) Plaintiff alleges that, durg his arrest, he was subjected
to excessive force by Defendants Sargeant A@#icer Butt, and Officer Accera (the “NYPD
Defendants”). (TAC 11 62-105.) Plaintiff ulately pled guilty to Attempted Criminal
Possession of a Weapon in coctien with his arrest. SeeMettham Decl. Ex. F.)

After Plaintiff was arrested, the NYPD Defemtis called for an ambulance, and Plaintiff

was transported to Bellevue Hospital. (TAAQ02.) At Bellevue Hospital, Dr. Vassallo asked

I As discussed below, the TAC—the operative complaint in this action—is more than 300 pages long and contains
over 2,000 specifically numbered paragraphs. The following factual background is thetgfefesammary of the

facts as relevant to the instant motions. It is drawn filoouments of which | take judicial notice, as well as the
allegations in the TAC, which | assume to be true for purposes of this m&#enKassner v. 2nd Ave. Delicatessen
Inc., 496 F.3d 229, 237 (2d Cir. 2007). My references to these allegations should not hedassfindings as to

their veracity, and | make no such findings.

2 “Mettham Decl.” refers to the Declaration of SuzaRublicker Mettham in Support of City Defendants’ Motion
to Dismiss Pursuant to FRCP 12(b)(6), filed on March 6, 2017. (Doc. 111.)



Plaintiff “what was the matter,” and he informiedr of the circumstances of his arrest.

(Id. 11 204-05.) He told her that beuld not stand or walk, that keas in severe pain, and that
he had urinated on himselfld({ 205.) Despite this inforation, Dr. Vassallo failed to
physically examine Plaintiff or provide him with any medicatioll. {1 206-07.) However,

Dr. Vassallo informed Officers Accera and ButtthPlaintiff's x-rays indicated no injury” and
that he could be dischargedd.(1 210-11.) Thereafter, Plaintiffas released to the custody of
the NYPD Defendants, who firseinsported Plaintiff to the precinct, and then to central
booking.

While at central booking, EMT Vasquez examined Plaintiff and cleared him to proceed
with the booking processld( 11 493-95.) After Plaintiff waarraigned, he was transferred to
the Manhattan Detention Complex (“MDC”), wiedne was “brutalizelly other detainees” in
the MDC holding cell. I¢l. 11 527-28.) Defendants Capt&mith and Captain Gonzalez “took
no action whatsoever to stop th&ak” including by failing to directheir subordinates to do so.
(Id. 17 530-32, 611-14.) Additionally, while he washe MDC holding cell, Plaintiff “needed
to use the toilet but being incapacitated by higss injuries he wasnable to get up.” Id.

1 526.) Plaintiff pleaded with Defendants GaptSmith and Captain Gonzalez to be removed
from the cell and returned to the hospital, butedbdant Captain Smith instead told him that he
would not get “special treatment” becalsewas “white” and swore at himld( Y 609-11.)

After “countless hours in the over-crowd@®dDC holding cell,] where Plaintiff
continued to be subjected to numerous, sporathcks by other detainees,” Plaintiff was taken
to a clinic at the MDC. I4. 1 646.) At the clinic, Plairff was seen by Defendant PA
McCreedy. [d. 1 647.) Plaintiff explaingthat he had been seusly injured and was in

“intolerable pain,” and hbegged to be sent back to BelleW@spital or to the jail’'s infirmary.



(Id. 1 648.) Defendant PA McCreedy told hinatthPlaintiff’'s condition clearly indicated
hospitalization but he did not hattee authority to send Plaintiff back to the hospital or to send
him to the infirmary.” [d. 1 649.) He thus refused Plaffis pleas for further treatment and
cleared Plaintiff for general population placemend. {1 648-51.)

After several weeks of inadedeanedical care, Plaintiff was treated at another clinic on
or about February 22, 2012d( 714.) During this visit, #tndoctor on duty informed Plaintiff
that his “MRI results indicated that [he] had suiséd four fractures to his pelvis, damage to his
lumbar vertebrae, damage to spinal disc tissue, [and] nerve dambyé"71{4.) Although
Plaintiff sought to receive further treatment and tgigherapy, it was never provided to him.
(Id. 17 720-24.)

Plaintiff did not file a grievance in conrtémn with these alleged incidents because he
feared reprisal from Defendants and becdugswas “threatened by Defendants” with the
prospect of Defendants losingstpaperwork and losing him in the system if he continued to
complain about his pain or if he ask® be returned to the hospitald.(f 53.) He was also
unable to leave his cell and was thus présgmccess to any grievance process. 1(59.)
Furthermore, “even if Plaintiff had pen apdper in his cell—which he did not—Plaintiff
was . . . wracked with excruciating pain,” and his injuries prevented him from writing and filing
a grievance. Id. 1 60.)

Il. Procedural History

On November 20, 2014, Plaintiff comnua&d this action by filing his complaint
(“Original Complaint”). (Doc. 1.) Odanuary 5, 2015, | issued an ordera spontepursuant to
Valentin v. Dinkins121 F.3d 72, 76 (2d. Cir. 1997), regtieg that Defendant City attempt to

determine the identities of John Does #btigh #14 and provide the addresses at which those



individuals could be served(Doc. 7 (the “Valentin Order”).) On October 6, 2015, Plaintiff
filed his first amended complaint (“FAC”), (Doc. 31), naming Defendants Sergeant Aman,
Officer Butt, Officer AccerraEMT Vasquez, Captain Smith, @ain Gonzalez, PA McCreedy,
Correction Officer Groce, and Dyassallo in place of several thie John Does. Thereatfter,
Plaintiff filed a second amended complaff8AC”) on February 22, 2016, (Doc. 51), naming
the same individuals d& did in the FAC.

On August 24, 2016, the parties appeared befaréor a telephone conference to discuss
Defendants’ anticipated motions to dismiss the SA&eeDoc. 77.) At the conference, |
permitted Defendants to file their motions, diragtPlaintiff to file either an opposition or an
amended complaint in response to those moti@pecifically, | explaing that Plaintiff could
file an amended complaint in lieu of an oppositemd stated the following: “[I]f you think there
are additional facts that you cowddd that would deal with thaotions that the defendants are
going to make, once you see their papers,cgu. . . file whatever amended pleading—
amended complaint—that you think would deith their arguments.” (8/4/16 Tr. 7:11-18.)

On September 22, 2016, Dr. Vassallo filed hetiomoto dismiss the SAC, (Doc. 79), and
the City Defendants filed their motion on OctoBe2016, (Doc. 85). After Plaintiff requested
that | clarify my prior ingtuction and ruling from the lephone conference on August 24, 2016,
(Doc. 89), | issued a written ondeoting the following: “Plaintf can either file an amended
complaint if he believes he can cure the deficies noted in Defendants’ motion to dismiss,

or—if he believes his complaidbes not have the deficienciessarted by Defendants such that

3 Plaintiff's Original Complaint alsaamed John Does #15 thigh #35. Because thei@inal Complaint did not
provide sufficient information to permit the NYPD or DOC to determine the identities of individuals meeting the
provided descriptions of individuals allegedly involved in violating Plaintiff's rights, | declined to order the New
York City Law Department to provide Plaintiff withe identities and service addresses of those John Doe
defendants. SeeDoc. 7.)

448/4/16 Tr.” refers to the transcript of the telephonaference held on August 24, 2016 in this matter.



it can survive the motion to dismiss—he can &ilbrief/papers in response arguing for why
[Defendants’] motion is incorrect.” (Doc. 90.)

On February 2, 2017, Plaintiff filed the TAIn response to Defendants’ motions to
dismiss. (Doc. 98.) In light of Plaintiff'sling of the TAC, | denied the pending motions to
dismiss as moot with leave to re-file. (D88.) On March 6, 2017, the City Defendants filed
their motion to dismiss the TAC and supportingterials, (Docs. 109-11), as did Dr. Vassallo,
(Docs. 105-07). Plaintiff filed an opposition to both motions on June 12, 2017. (Doc. 117.) On
July 6, 2017, the City Defendants and Dr. Vassedich filed a reply ifurther support of their
motions. (Docs. 118-19.)

III. Legal Standards

A. Motion to Dismiss

To survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y550 U.S. 544, 570
(2007)). A claim will have “facial plausibilitywhen the plaintiff pleads factual content that
allows the court to draw the reasonable infeeaih@t the defendant is liable for the misconduct
alleged.” Id. This standard demands “more than a sheer possibility that a defendant has acted
unlawfully.” 1d. “Plausibility . . . depends on a hostaainsiderations: the full factual picture
presented by the complaint, the particular cadsetion and its elements, and the existence of
alternative explanations so obus that they render plaifits inferences unreasonablel’-7
Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a court must accept as true all well-pleaded facts

alleged in the complaint and must draw all reasonable inferences in the plaintiff's $seor.



Kassner 496 F.3d at 237. A complaint need not maletailed factual allegations,” but it must
contain more than mere “labels and conclusians’a formulaic recitatiorof the elements of a
cause of action.'Igbal, 556 U.S. at 678 (internal quotati marks omitted). Although all
allegations contained in the complaint are assumée toue, this tenet isnapplicable to legal
conclusions.”ld. A complaint is “deemed to include any written instrument attached to it as an
exhibit or any statements or documentorporated in it by referenceChambers v. Time
Warner, Inc, 282 F.3d 147, 152 (2d Cir. 2002) (citation omitted).

Even afterTwomblyandigbal, a “document filegro seis to be liberally construed and a
pro secomplaint, however inartfully pleaded, mbigt held to less strgent standards than
formal pleadings drafted by lawyersBoykin v. KeyCorp521 F.3d 202, 214 (2d Cir. 2008)
(quotingErickson v. Parduysb51 U.S. 89, 94 (2007)). Further, pleadings of a ppasy should
be read “to raise the strongesgjuments that they suggesBtownell v. Krom 446 F.3d 305,
310 (2d Cir. 2006) (quotindorgensen v. Epic/Sony Recqrd@s1 F.3d 46, 50 (2d Cir. 2003)).
Nevertheless, dismissal of a proceenplaint is appropriate where a plaintiff fails to state a
plausible claim supported by more th@mnclusory factual allegation§ee Walker v. Schult17
F.3d 119, 124 (2d Cir. 2013). In other wordg, ttuty to liberally onstrue a plaintiff's
complaint is not the equivalent of a duty to re-write {&&ldzahler v. N.Y. Med. Cqlb63 F.
Supp. 2d 379, 387 (S.D.N.Y. 2009) (internal quotation marks omitted).

B. Motion to Strike

Rule 8 provides that a complaint shall cont&a short and plain statement of the claim
showing the pleader is entitlednalief.” Fed. R. Civ. P. 8(62). When a complaint does not
comply with Rule 8, the court may, on its owrtietive, dismiss the complaint in its entirety or

strike portions that amedundant or immaterialSeeFed. R. Civ. P. 12(f). “Dismissal, however,



is usually reserved for those cases in whiehdbmplaint is so confused, ambiguous, vague, or
otherwise unintelligible that its true swésce, if any, is well disguised 3alahuddin v. Cuomo
861 F.2d 40, 42 (2d Cir. 1988).
C. Section 1983

Section 1983 provides a civil claim for damag®@ainst “[e]very person who, under color
of any statute . . . of any State . . . subjectsaoises to be subjected, any citizen . . . to the
deprivation of any rights, privileges, or innmties secured by the Constitution and laws.”
42 U.S.C. § 1983. “Section 1983 itself createsutustantive rights; it pvides only a procedure
for redress for the deprivation ofhts established elsewhereSykes v. Jame$3 F.3d 515, 519
(2d Cir. 1993). “To state a claim under § 198B|aantiff must allege tat defendants violated
plaintiff's federal rights whileacting under color of state lawRKcGugan v. Aldana-Bernier
752 F.3d 224, 229 (2d Cir. 2014krt. denied135 S. Ct. 1703 (2015). Further, “in order to
establish a defendant’s indilial liability in asuit brought under 8 1983, a plaintiff must
show . . . the defendant’s personal involvemeithe alleged constitutional deprivation.”
Grullon v. City of New Haverr20 F.3d 133, 138 (2d Cir. 2013Alternatively, “[tjo impose
liability on a municipality under 8983, a plaintiff must ‘identyf a municipal policy or custom
that caused the plaintiff's injury.”’Newton v. City of New YqarkK79 F.3d 140, 152 (2d Cir.
2015) (quotingdd. of Cty. Comm’rs v. Brow20 U.S. 397, 403 (1997)).

IV. Discussion

A. The Third Amended Complaint

The TAC is 329 pages and contains negrB00 specifically numbered, single-spaced

paragraphs. Plaintiff asserts 1dduses of action—many of whielne duplicative, disorganized,

and/or contradictory. Courts have dismissethgl@ints pursuant to Rule 8(a)(2) that are far



shorter and clearghan the TAC.See, e.gGrimes v. Fremont Gen. Cor®33 F. Supp. 2d 584,
595 (S.D.N.Y. 2013) (dismissing complaint thatswaver 300 pages long and contain[ed] 1000
specifically numbered paragphs” and collecting case8jartin Luther King Jr. H.S. Parents v.
N.Y.C. Dep't of EdugNo. 02 Civ. 1689(MBM), 2004 WL B5598, at *2 (S.D.N.Y. July 23,
2004) (dismissing complaint that was “neadly pages and compsd[d] 597 numbered
paragraphs, many containing sub-paragraghd,still more unnumbered paragraphafjd in
relevant part, but vacatesub nom. Blakely v. Wel809 F. App’x 18, 20 (2d Cir. 2006)
(summary order) (“The District Court actedtn the bounds of perissible discretion in
dismissing the second amended complaint for noncompliance with Rule 8(a). The pleading,
which spanned 57 pages and contained 597 numparadraphs, was far from short or plain.”).
Nonetheless, | am mindful of both Plaintiff's pge status and Defendanggforts thus far to
address all of Plaintiff's claims.SeeCity Defs. Reply 109 Accordingly, | will not dismiss the
TAC in its entirety for failure to meetéhpleading requirements of Rule 8(a).

| will, however, strike the portions of the TAthat are beyond the scope of the leave to
amend | granted. Although motionsdivike are generally disfavoreske Lipsky v. Corn.
United. Corp, 551 F.2d 887, 893 (2d Cir. 1976), they mayappropriate where a plaintiff has
exceeded the scope of his leave to ameed,Palm Beach Strategic Income, LP v. Salzd#&n
F. App’x 40, 43 (2d Cir. 2012) (summyaorder) (“District courts irthis Circuit have routinely
dismissed claims in amended complaints wileeecourt granted leave to amend for a limited
purpose and the plaintiff filed an amendedptaint exceeding the scope of the permission

granted.”). | granted Plaintiff leave to filke TAC in response to Defendants’ motions to

5 “City Defs. Reply” refers to the Memorandum of LawSupport of City Defendants’ Reply to Plaintiff's
Opposition to City Defendants’ Motion to Dismiss the Third Amended Complaint Pursuant to FRCP 12(b)(6) and
12(f). (Doc. 118.)



dismiss the SAC, but | did not grant him leavdil®many new causes of action. Accordingly, |
find that Plaintiff's 167 newly-sserted causes of action faltside the scope of the leave |
granted, and they are struck from the TAC asaterial and dismissed pursuant to Federal Rule
of Civil Procedure 12(f).See Kuntz v. N.Y. State Bd. of Electi@&s} F. Supp. 364, 367
(N.D.N.Y. 1996) (dismissing causefaction in amended complaititat exceeded the scope of
the court’'s permission to amend and strikthem as immaterial under Rule 12(8ff'd sub

nom. Kuntz v. N.Y. State Sendte3 F.3d 326 (2d Cir. 1997).

After striking the newly-asserted causesofion, four causes of action under 8§ 1983
remain: (1) “deprivation of rights,” AC 1Y 93-100); (2) fail@ to intervene,id. 11 101-04);
(3) supervisory liability,i¢l. 1 105—-07); and (4) umicipal liability, (d. 17 108-13). Construing
these four causes of action liberally, as | mastl considering the TAC as a whole, | find the
TAC alleges the following claims: (1) excessfoece; (2) failure to intervene; (3) deliberate
indifference to medical needs; (4) conditi@miconfinement; (5) equal protection; and (6)
municipal liability® Because Plaintiff's claims are timerbed or otherwise fail to state a claim

under Rule 12(b)(6), Defendahmotions are granted.

8 Plaintiff refers to his purported innocence throughout th€ Sahich could be read to assert a false arrest claim.
(See, e.g.SAC 1 18 (“Plaintiff had no reason to believe he was being sought or pursued.”).) The TAGrhowe
does not contain these protestations of innocence. To the extent that the TAC may bedimestilied to allege a
false arrest claim, | find #t such a claim is barred because Plaistiiilty plea establishes probable cause as a
matter of law.See Wims v. N.Y.C. Police DeNib. 10 Civ. 6128(PKC), 2011 WL 2946369, at *3 (S.D.N.Y. July
20, 2011) (“[Plaintiff's] guilty pka establishes that there was probable daudes arrest and stands as a complete
bar to any claims of false arrest . . . under Section 1983.” (internal quotation marks omitted)).

10



B. Statute of Limitations

Defendants move to dismissaititiff's claims against them on statute of limitations
grounds’ (City Defs. Mem. 5-14; Vassallo Mem. 7-£3Defendants also argue that each of
Plaintiff's claims fails to state a claim under Ra&b)(6). Because I find that Plaintiff's claims
do not relate back under Rule &¢p(Plaintiff’'s claims are untiely and must be dismissed.

1. ApplicableLaw

Since 8§ 1983 does not provide a specific statdifimitations, “courts apply the statute of
limitations for personal injury actions under state laWdgan v. Fischer738 F.3d 509, 517 (2d
Cir. 2013). “Section 1983 actions filed in New Yaie therefore subject tothree-year statute
of limitations.” 1d.; see alsd\.Y. C.P.L.R. § 214. The accrual date for a § 1983 action,
however, is “a question of fedéfaw that is not resolved by reference to state lawédllace v.
Kato, 549 U.S. 384, 388 (2007). Instead, it is goveioe “federal rules@nforming in general
to common-law tort principles.1d. Under those principles, “thretandard rule [is] that accrual
occurs when the plaintiff has a complete andgmesause of action, that when the plaintiff
can file suit and obtain relief.td. (citations and internal quotation marks omitted).

a. Relation Back under Rule 15(c)(1)(C)

Even if the statute of limitationsas expired as to claimsagst a defendant, a court may
entertain those claims if they “relate back” to tinginal pleading or if equitable tolling applies.
Federal Rule of Civil Procedure 15(c)(1)(C) ¢pides the federal standard for relation back.”

Hogan 738 F.3d at 517. For a claim against a defenargiate back under Rule 15(c)(1)(C),

”While a statute of limitations defense is an affirmative defense that a defendant must plead, Fe®.B(¢}{l),
a defendant may raise it in a pre-answer motion to dismiss under Rule 12(b)(6}veh@efense appears on the
face of the complaint,Staehr v. Hartford Fin. Servs. Grfh47 F.3d 406, 425 (2d Cir. 2008).

8 “City Defs. Mem.” refers the Memorandum of LawSupport of City Defendants’ Motion to Dismiss the TAC
Pursuant to FRCP 12(b)(6) and 12(f). (Doc. 110.) “Vassallo Mem.” refers to the Memorandum ofSugyport
of Motion to Dismiss TAC by Defendant Dr. Susi Vassallo. (Doc. 107.)

11



the following requirements must be met:

(1) the claim must have arisen out ohduct set out in the original pleading; (2)

the party to be brought in must have received such notice that it will not be

prejudiced in maintaining its defense) {Bat party should have known that, but for

a mistake of identity, the oiilgal action would have bedsrought against it; and

.. . [4] the second and third criteria ar#ified within 120 days of the filing of the

original complaint, and . . . the original complaint [was] filed within the limitations

period.
Id. (alteration in original) (quotingarrow v. Wethersfield Police Dep&6 F.3d 466, 468—69
(2d Cir. 1995)). However, thediiure to identify individuatlefendants when the plaintiff knows
that such defendants must be named cannot be characterized as a midtaké&18 (quoting
Barrow, 66 F.3d at 470kee also Scott v. Vill. of Spring Vall&7r7 F. App’x 81, 82-83 (2d Cir.
2014) (summary order) (holding that a propoasendment failed to satisfy Rule 15(c)(1)(c)
where it did not “correct a mistalof fact, but rather [sought] to add information—the names of
the officers involved—that [plairff] lacked when he filed the ocaplaint” (citation omitted)).
Therefore, where a plaintiff ila to amend and identify Jolidoe defendants in a § 1983 action
within the statute of limitations period, aagnended complaint naming those individuals after
the expiration of the statute of limitations cannoshgl to relate badknder Rule 15(c)(1)(C).
SeeHogan 738 F.3d at 518 (“This Coustinterpretation of Rule 18)(1)(C) makes clear that
lack of knowledge of a John Doe defendant’s ndoes not constitute a mistake of identity.”
(internal quotation marks omitted)asconcellos v. City of New Yoiéo. 12 Civ. 8445(CM),
2014 WL 4961441, at *8 (S.D.N.YOct. 2, 2014) (holding that antiff could not amend her
complaint to name the John Doe officers because the three-year statute of limitations had
expired);Askins v. City of New YarkO Civ. 2230 (CM), 2012 WL 12884363, at *8-9
(S.D.N.Y. Feb. 13, 2012) (denying plaintiff leaveatmend to identify John Doe defendants as

the amendment would not “relate bat&'the original, timely complaint™aff'd in relevant

12



part, 727 F.3d 248 (2d Cir. 2013).

b. Relation Back under Rule 15(c)(1)(A)

In addition to relation back under RulB(c)(1)(C), “Rule 1&c)(1)(A) permits an
amended pleading to relate back when the lawgdiatides the applicable statute of limitations
allows relation back.”"Hogan 738 F.3d at 509 (internal quotation marks omitted). In other
words, an amended complaint “relates badkefv York law, which provides the applicable
statute of limitations [for § 1983 claims New York], authorizes relation backVasconcellos
2014 WL 4961441, at *7. Under New York law, atgaseeking relationdck for a previously
unknown defendant may utilize New York Citactice Law and Rules (“C.P.L.R.”) § 203
(New York's general relation back statute) or C.P.L.R. 8 1024 (New York’s John Doe procedural
rule). See Strada v. City of New YpNo. 11-CV-5735 (MKB), 2014 WL 3490306, at *6-8
(E.D.N.Y. July 11, 2014).

Section 203 of the C.P.L.R. provides thatmisiagainst a new defendant relate back to
timely-filed pleadings when:

(1) the new claim arose out of the sameaduct, transaction or occurrence as the

original allegations; (2) the new party is united in interest with the original

defendant, and by reason of that relatiopsiain be charged with such notice of the
institution of the action that he will nbe prejudiced in maintaining his defense on

the merits; and (3) the new party knewsbould have known that, but for a mistake

as to the identity of the proper partids action would have been brought against

him as well.

Id. (citation omitted). “New York courts haweld, however, that a plaintiff may not add a new
defendant under [C.P.L.R. 8§ 203] unless ‘the party knew or should have known that, but for
anexcusable mistakey plaintiff as to the identity dhe proper parties, the action would have

been brought against him as well¥asconcellos2014 WL 4961441, at *8 (quotingalament

v. Vasap Constr. Corp728 N.Y.S.2d 381, 381 (2d Dep’t 20t d collecting cases). “This

13



requirement closely tracks the federal relatimack requirement of Rule 15(c)(1)(C)d.; see
also Bender v. City of New Yoiko. 14 Civ. 4386(LTS)(GWG), 2015 WL 524283, at *6
(S.D.N.Y. Feb. 10, 2015) (“The third prong of 8§ 2030o)ploys the same standard as the federal
rule.” (internal quotaon marks omitted))Buran v. Coupgl661 N.E.2d 978, 982 (N.Y. 1995)
(stating that C.P.L.R. 8§ 203 was “patternafter Rule 15(c) of the Federal Rules).

Section 1024 of the C.P.L.R. provides:

A party who is ignorant, in whole or in paof the name or identity of a person who

may properly be made a party, may gged against such person as an unknown

party by designating so much lois name and identity as is known. If the name or

remainder of the name becomes knowrsallsequent proceexjs shall be taken

under the true name and all prior proceedings shall be deemed amended

accordingly.
N.Y. C.P.L.R. § 1024. “New York courts hawgerpreted this section to permit John Doe
substitutionswunc pro tun¢ Hogan 738 F.3d at 518-19 (collecting ea$. A plaintiff must
meet two initial requirements: “First, the party shlexercise due diligence, prior to the running
of the statute of limitations, to identify the defendant by namiel."{quotingBumpus v. N.Y.C.
Transit Auth, 883 N.Y.S.2d 99, 104 (2d Dep’t 2009)Fecond, the party must describe the
John Doe party ‘in such form as will fairly apmithe party that he is the intended defendant.”
Id. at 519 (quotindBumpus 883 N.Y.S.2d at 104). To satisfy the due diligence requirement, the
plaintiff must “show that he or she made timefforts to identify the correct party before the
statute of limitations expiredsuch as “serving discovedemands on any known parties or
seeking disclosures pursuant to a Freedbinformation Law (‘FOIL’) request.”Cotto v. City
of New YorkNos. 15 Civ. 9123 (RWS), 16 Civ. 226 (RWS), 2017 WL 3476045, at *5 (S.D.N.Y.
Aug. 11, 2017) (internal quotation marks omitted). ‘&mdland New York courts have held that

where there is no indication in the record thptantiff has exercised due diligence prior to the

expiration of the statute of limtians, a plaintiff is not entitletb make use of the ‘John Doe’

14



procedure provided in CPLR § 1024Ceara v. Deacon68 F. Supp. 3d 402, 409 (S.D.N.Y.
2014) (collecting cases).

c. Equitable Tolling

“Under New York law, the doctrines of equbta tolling or equitable estoppel ‘may be
invoked to defeat a statute of limitations defe when the plaintiff was induced by fraud,
misrepresentations or deception tivam from filing a timely action.” Abbas v. Dixon480
F.3d 636, 642 (2d Cir. 2007) (quotibpe v. Holy See (State of Vatican Gi93 N.Y.S.2d
565, 568 (3d Dep’'t 2005)). “Due diligence on thetp the plaintiff in bringing an action,’
however, is an essential elent of equitable relief.”ld. (quotingHoly See 793 N.Y.S.2d at
569). The plaintiff bears the burden of shogvequitable tolling isvarranted, and “[i]f a
plaintiff cannot ‘articulate angcts by defendants that pretesh him from timely commencing
suit’ then he has ‘failed to meet his burdgrshowing that he was wrongfully induced by
defendants not to commence suitld. (quotingHoly See 793 N.Y.S.2d at 569).

2. Claimsagainst the Individual City Defendants

The Individual City Defendants argue that Rtdf’'s claims against them are time-barred,
do not relate back to the Original Comptaiumder any relevant gvision, and cannot be
equitably tolled. (City Defs. Mem. 5-14.) | agree.

Plaintiff alleges that “[t]he events thgitve rise to the instant action occurred on
December 5, 2011"—the date of his arrestACTY 11.) Although the precise timing of the
events over the following days are uncleathia TAC, Plaintiff desgbes the incidents as
happening after the date of hisest and prior to the date s cleared to enter general
population. $ee, e.gid. 1 530-32, 611-13.) In the Originalr@galaint, Plaintiff alleged that

he was cleared to enter general population on December 8, Z2deCofnpl.  35.) Therefore,
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the claims accrued against all Individual ditgfendants, at the late on December 8, 2011.
Therefore, the statute of limitations on all of ptéi’s purported claim®xpired three years later
on December 8, 2014.

Although Plaintiff filed the Oginal Complaint on November 20, 2014, he did not name
any of the Individual City Defendants until Octolée 2015, when he filed the FAC. By October
6, the statute of limitations had long expifedccordingly, | can onlentertain claims against
the Individual City Defendants if they “relate back” to the Original Complaint or if equitable
tolling applies.

Plaintiff's claims against the Individu@lity Defendants do noelate back to the
Original Complaint under Rule 15(c)(1)(C). Plaintiff was not mistaken as to the identities of the
John Doe defendants at the time he filed thei@algComplaint; rather, he was simply ignorant
of their identities. Under thes&rcumstances, there is simply no “mistake” as to the identity of
the officers involved.See Hogan738 F.3d at 517-18. Because this failure to name or identify
the Individual City Defendants cannot be characterized as a “mistake,” the TAC does not relate
back to the Original Complaint under Rule 15(c)(1)(C).

Similarly, Plaintiff's claims against the Inddual City Defendants also do not relate
back under Rule 15(c)(1)(A), whiallows a plaintiff to utiliz the applicable statute of

limitations under state law authang relation back. Asan initial matter, Plaintiff cannot rely

9 Plaintiff argues that his claims agst the Individual City Defendants accrued on February 22, 2012—the date
Plaintiff alleges that he was informed by medical staff of the extent of his injuries. (TAC T 13;0pl.'3,8.) ltis
irrelevant to the accrual of &htiff's claims that certain of his injuriegere not diagnosed until February 22, 2012
because he knew he was the subject of the constitutionaimidat the moment they occurred. In any event, even

if the statute of limitations did not begin to run until February 22, 2012—which it did not—the statute of limitations
period would have expired on February 22, 2015, which was well before Plaintiff nameditidubd City

Defendants in the FAC. “Pl.’s Opp.” refers to Ptfts Answer to DefendantsVotion to Dismiss the Third

Amended Complaint and Plaintiff's Answer to Defendglassallo’s Motion to Dismiss the Third Amended
Complaint. (Doc. 117.) The page numbers cited correspond to the page numbers assig&tebyronic Court

Filing system.
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on New York’s relation-back doctrine set forthGnP.L.R. § 203(c) for the same reasons he
cannot rely on the relation-badctrine under Rul&é5(c)(1)(C) of the Federal RuleSee
Vasconcellos2014 WL 4961441, at *8 (stating that thedirequirement of C.P.L.R. 8§ 203
“closely tracks the federal relation-back requireime Rule 15(c)(1)(C)”). Because Plaintiff
cannot satisfy Rule 15(c)(1)(C), he also failsatisfy C.P.L.R. 8 203 with respect to his claims
against the IndividuaCity Defendants.

Nor can Plaintiff invoke New York’s John Doe procedural rule set forth in C.P.L.R.
§ 1024 to save his claims. Under C.P.L.R. 8 1@24 8§ 1983 claims in the FAC relate back to
the Original Complaint if Plaintiff (1) “exerse[d] due diligence, prior to the running of the
statute of limitations, to identify the defendabl name;” and (2) “describe[d] the John Doe
part[ies] in such form as [would] fairly appe the part[ies] that [they were] the intended
defendants.”"Hogan 738 F.3d at 518-19 (citation and in@rquotation marks omitted). To
satisfy the due diligence requiremgePlaintiff alleges ithe TAC that he contacted an attorney
in mid-April 2013 to seek representation—asasion that was not made in his prior
complaints. (TAC { 35.) The attorney infornmtach that a FOIL request could be filed to obtain
the identities of the John Doe deflants, or that the “Judge or llatrate would generally order

(pursuant to Valentin v. Dinkinghe Defendants and/or Coungal the Defendants to provide

the names of the Defendants to the Plaintiffd. {f 36.) The attorney also advised him that
FOIL requests “routinely go unansweredlId.( 37.) Although the attoety ultimately declined
to represent him, Plaintiff attempted to fil&@IL request with the NYPD, but did not receive a
response. Id. 1 38.) On multiple occasions “in earlyng” and “July 2013,” Plaintiff visited the
NYPD, seeking the names and shield numbetkepolice officers who arrested him, but he

was informed that “the NYPD deeot provide names of its erogkes to civilians, with or
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without FOIL requests, for security reasons ghe only way [he] could obtain said names was
through a Court Order,” which Plaintiff admits wamsistent with what the attorney had told
him. (d. 91 40, 43-44.) Additionally, Plaintiff contactéskveral other attorneys” who advised
him that a FOIL request was likely to be unsustidsand that plaintiff “would have to rely on
an order of the Court directing defendants to provide the names and shield nunibefs45()

Accepting all of Plaintiff's allgations as true and drawing all inferences in his favor,
these allegations fail to satisfy the due diligence requirement under C.P.L.R. § 1024, and instead
indicate that Plaintiff was undoubtigdware that his claims weset to expire. Plaintiff's
actions “pale in comparison to the type of coridhat courts routinglrequire even pro se
parties to take to show their diligencaWilson v. City of New YoyiNos. 15-cv-07368 (AJN)
(KHP), 15-cv-07369 (AJN) (KHP), 2017 WL 9538860,%6 (S.D.N.Y. Apr. 4, 2017) (collecting
cases)report and recommendation adoptétbs. 15-cv-07368 (AJIN), 15-cv-7369 (AJN), 2017
WL 2693599 (S.D.N.Y. June 19, 2018ge also Temple v. N.€mty. Hosp. of Brooklyr933
N.Y.S.2d 321, 323 (2d Dep’t 2011) (finding no dukgéince under [C.P.L.R.] 8 1024 given lack
of pre-filing efforts to identify the John Dakefendants and noting that plaintiff's “limited
discovery demands . . . served prior to tkgimation of the statute of limitations” were
insufficient to show diligence because “when trepomses received were less than adequate, the
plaintiff failed to promptly seek further discoveryNtaccharulo v. Gould643 F. Supp. 2d 587,
596-97 (S.D.N.Y. 2009) (finding lack of diligence unflederal rule where plaintiff waited until
end of statutory period to attebtp identify proper defendants).

While | am mindful of Plaintiffs pro se status and his attempts to file a FOIL request, he
concedes that he was aware that a courtravds the proper method to obtain information

related to the identity dhe John Doe defendants. Plaintidhsulted an attorneyho explicitly
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told him that a FOIL request would likely baesuccessful, and when such requests were indeed
unsuccessful, he waited over a yeatfil®ohis Original Complaint.Cf. JCG v. ErcoleNo. 11

Civ. 6844(CM)(JLC), 2014 WL 1630815, at *14 (S.DYNApr. 24, 2014) (stating that pro se
plaintiff's allegation that his FOIL request wamanswered was “a last-minute attempt to obtain
further information about his claims” and wassufficient to establish due diligence” under
C.P.L.R. 8 1024),eport and recommendation adopjétb. 11 Civ. 6844(CM)(JLC), 2014 WL
2769120 (S.D.N.Y. June 18, 2014). Plaintiff doesidentify any reason for why he waited
more than a year after receigiadvice from attorneys conceargithe appropriate course of
action.

Moreover, even after Plaintiff filed his Ongal Complaint, he did not request a court
order to identify John Doe defermta—despite his knowledge ofetlavailability of such an
order—nor does he explain why fagled to do so. Ratherjdsued the Valentin Order on
January 5, 2015ua spontenearly a month after the statuteliafitations for all of Plaintiff's
claims had expired.SgeDoc. 7.) In other words, the wh/-added allegations in the TAC
confirm that Plaintiff knew what was necessarydentify the John Doe defendants more than a
year prior to filing thelriginal Complaint. Instead ¢éking action, he failed to take the
appropriate procedural steps,ialihwas directly contrary tthe advice he was given by two
attorneys and NYPD employees. While thiadd a case where Plaintiff took no steps to
ascertain Defendants’ identitiesge Vasconcellp2014 WL 4961441, at *9,find Plaintiff’s
actions insufficient to satisfy the requirenenf C.P.L.R. § 1024. Accordingly, because
Plaintiff did not exercise dueldjence to identify the John Doefdadants prior to the expiration
of the statute of limitations, the TAC daoast relate back under Rule 15(c)(1)(A).

Finally, Plaintiff does not appear to raisaiggble tolling as a defense to the City
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Defendants’ motion to dismiss, nor do the @igfendants address such an argument in their
papers. Nevertheless, igltit of Plaintiff's pro se situs, | address this issgea sponte As
discussed above, the record doesrafiect that Plaintiff exersed due diligence or that the
Individual City Defendantstherwise preventehim from timely commencing suiSee Abbas
480 F.3d at 642. Accordingly, equitable tolling does not apply, and Plaintiff’'s § 1983 claims
against the Individual City Defendantgedme-barred and must be dismissed.
3. Claimsagainst Dr. Vassallo

Like the Individual City Defadants, Dr. Vassallo also aegithat Plaintiff's claims
against her are time-barred. (Vassallo Mem37-For the reasons that follow, | agree.

“[A] claim of deliberate indifferencef medical needs brought under Section 1983
accrues when medical treatment is deni€dhore v. Police Office Andrew Ali Shielo. 14
Civ. 8463 (ER), 2016 WL 316856, at *5 (S.D.NJan. 26, 2016). Plaintiff's § 1983 claims
against Dr. Vassallo thus accrued on Decemb205b]—the date Dr. Vadgaallegedly denied
Plaintiff treatment for his injuries. (TAC 1 205-07he statute of limitations for Plaintiff's
claims against Dr. Vassallo therefore expioedDecember 5, 2014. Although Plaintiff filed the
Original Complaint on November 20, 2014, tweelts before the limitations period ran, his
claims were asserted against “John Doe #4 — DattBellevue Hospital that read my x-rays on
1215/11 at approx. 6:30 p.m.; and discharged rgintiff eventually identified Dr. Vassallo
by name in the FAC, SAC, and TAC (filed Qttober 6, 2015, February 22, 2016, and February
2, 2017, respectively), but did so welteafthe limitations period had run.

Plaintiff argues that his clais accrued on February 22, 2012 because that is when he was
informed by a “NYCDOC Doctor” that he had saisied four pelvic fractws, spinal disc tissue

damages, and nerve damage. (TAC 1 11sd&alsdPl.’s Opp. 3.) Even if Plaintiff is
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correct—which he is not—Plaintiff did not nae. Vassallo as a defendant until he filed the
FAC, which was filed on October 6, 2015, morartlthree years after Briary 22, 2012. Thus,
Plaintiff's claims are time-barred unless the adexl complaints relate back to the Original
Complaint regardless of whether Plaintiff'sichs accrued on December 5, 2011 or February 22,
2012.

As with his claims against the Individual CiDefendants, Plaintiffannot establish that
his claims against Dr. Vassallo relate back eodhte of the Original Complaint. As noted
above, Rule 15(c)(1)(C) permits the relation batkn amendment due to a mistake concerning
the identity of parties. However, the Sec@&ictuit has explicitly heldhat “the lack of
knowledge of a John Doe defendant’s name does not constitute a ‘mistake of ideHtityar)

738 F.3d at 518 (quotingarrow, 66 F.3d at 470). Therefore, Plaintiff cannot rely on Rule
15(c)(1)(C) to save his clais against Dr. Vassallo.

Rule 15(c)(1)(A), which permits an amendedaaling to relate back when “the law that
provides the applicable statute of limitations alloeigtion back,” is equally inapplicable. Fed.
R. Civ. P. 15(c)(1)(A). C.P.L.R. § 1024, thatsite that provides a mechanism for asserting
claims against John Doe defendants under New Yavkrequires that party “exercise due
diligence, prior to the running of the statute afitations, to identify the defendant by name.”
Hogan 738 F.3d at 519 (citation omitted). As witls claims againghe Individual City
Defendants, Plaintiff fails to shothat he exercised any such dilggence. Although Plaintiff
contends for the first time in the TAC that d&gempted to identify John Doe #4, there is no
support or detail from Plairtiindicating that he exerciseghy due diligence prior to the
expiration of the statute of limiians. For example, Plaintiff did not request his medical records

from Bellevue Hospital in the three years followimg discharge, nor does he allege that he
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made any effort to do so prior to the expoa of the limitations period. Although Plaintiff
alleges that he consulted an attorney id-mpril 2013, (TAC 11 36-38), and that the attorney
advised him about FOIL requests aralentinorders, Plaintiff does na@bntend that he made a
FOIL request as to Dr. Vassallo or made ather efforts to determine her identity.

Nor can Plaintiff rely on New York’s relation-back doctrine set forth in C.P.L.R.

§ 203(c). As described aboveettnird requirement of C.P.L.R.203 “closely tracks the federal
relation-back requiremenf Rule 15(c)(1)(C).”Vasconcellos2014 WL 4961441, at *8.
Consequently, because Plaintiff cannot satisfy R6(g)(1)(C), he also fails to satisfy C.P.L.R.
§ 203 with respect to his claims against Dr. Vassallo.

Finally, as with the Individual City Defendss, Plaintiff does naappear to raise
equitable tolling as a defenselo. Vassallo’s motion to dismis\evertheless, as discussed
above, the record does not reflect that Plgiaeiiercised due diligence or that Dr. Vassallo
otherwise prevented him from timely commencsugt. Accordingly, equable tolling does not
apply, and Plaintiff's § 1983 claims for deliberatedical indifference against Dr. Vassallo are
time-barred and must be dismisséd.

For the reasons stated above, I dismiss Plaintiff's claims against the Individual City
Defendants and Dr. Vassallo on statute of limitations grounds. While there appear to be
numerous other procedural and substantive defed®laintiff's claims, | decline to address

those deficiencies and grant Defendants’ mottordgismiss on statute of limitations grounds

10 plaintiff's claims against Dr. Vassallo under thedfgency Medical Treatment and Labor Act (“EMTALA")
were asserted for the first time in the TAC, angstivere beyond the scope of leave grant&ee Guprdart IV.A.)
Moreover, Plaintiff voluntarily dismissed his EMTALA claims, along with his failure to intervene glagainst

Dr. Vassallo. $eePl.’s Opp. 2 (stating that Plaintiff “[v]oluntarily dismisses EMTALA Claims against Defendan
VASSALLO and withdraws [those] causes of action” and “[v]oluntarily dismisses Failure to iméeBlaims
against Defendant VASSALLO and withdraws [those] caon$estion”).) | thus deem these claims waived and
dismiss them with prejudice.
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alone. | turn next to Plaintiff's remainireggim against the Citfor municipal liability !
C. Municipal Liability

A municipality or local government is lige under Section 1983 “if the governmental
body itself subjects a person to a deprivation of sigitcauses a person to be subjected to such
deprivation.” Connick v. Thompsen63 U.S. 51, 60 (2011) (internal quotation marks omitted).
Local governments are not vicariously liable en8ection 1983, and instead are responsible
only for their own illegal actsld. “A municipality may, however, be liable under § 1983 when
the alleged deprivation of constitutional rights is the result of action pursuant to an official
municipal policy, or the municipalitgxhibits deliberate indifferee to the possibily of such a
constitutional violation.” Williams v. City of New Yorl690 F. Supp. 2d 338, 343 (S.D.N.Y.
2010) (citingMonell v. Dep’t of Soc. Sery€l36 U.S. 658, 690-91 (1978)jann v. City of New
York 72 F.3d 1040, 1049 (2d Cir. 1995)). In addititthe deprivation of the plaintiff's rights
[must be] caused by a governmental custom, policy, or usage of the municipabites v.

Town of E. Haven691 F.3d 72, 80 (2d Cir. 2012).

Courts in this Circuit have held that “theere assertion that a municipality has such a
custom or policy is insufficient in the absencealbdégations of fact tending to support, at least
circumstantially, such an inferenceBradley v. City of New YorkK8 Civ. 1106 (NGG), 2009
WL 1703237, at *3 (E.D.N.Y. June 18, 2009) (quotigares v. City of New YarR85 F.2d 94,

100 (2d Cir. 1993))see also Bender v. City of New Y,ddo. 09 CV 3286(BSJ), 2011 WL

11 plaintiff's Monell claims are not necessarily time-barredint® an actionable claim under § 1983 against a
county or municipality depends on a harm stemming from the municipality’s policy or custom, a cause of action
against the municipality does not necessarily accrue uparctgrence of a harmful adiut only later when it is
clear, or should be clear, thaetharmful act is the consequence of a county policy or custBimdud v. Cty. of
Suffolk 52 F.3d 1139, 1157 (2d Cir. 1995) (citation andrimaequotation marks omitted). It is entirely unclear

from the TAC when Plaintiff claims Hegecame aware of the existencagfolicy or custom, but in light of

Plaintiff's pro se status, | will assume he became awfsach claims after the pixation of the statute of

limitations on his claims against the Individual Defendantt Dr. Vassallo. Accordingly,will consider the merits

of Plaintiff’'s municipal liability claim against the City.
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4344203, at *13 (S.D.N.Y. Sept. 14, 2011) (dismissmgicipal liability claim based on vague
allegations of negligent hiring and supervisiomhus, a plaintiff's claim is insufficient where he
merely states conclusory allegations of a myaicpolicy or custom and fails to allege facts
from which the court may infer an actuausal link between the policy and alleged
constitutional violation.See, e.gCuevas v. City of New Yqrko. 07 Civ. 4169(LAP), 2009

WL 4773033, at *4 (S.D.N.Y. Dec. 7, 2009) (“Baldigserting that Plairtis injuries are the
result of the City’s policies deenot show this Court whatetpolicy is or how that policy
subjected Plaintiff to suffer the i@l of a constitutional right.”).

Here, Plaintiff’'s municipal lialtity claim fails because he has not offered evidence of any
municipal policy or custom sufficient to imposaHility. Plaintiff asserts, without offering any
supporting factual allegations atrthe City has “Go Along to Get Along” and “Passing the
Buck” policies that influence employees to papite in various constitutional law violations
and ignore constitutional law violations when they are obsentgek, €.g.TAC 11 108-09.)
Additionally, Plaintiff identifies various cases, including “tiWdner Louima case, the Amadou
Diallo case, the Sean Bell case, and the Erim&acase,” and refers to a “New York Magazine”
article about prison conditions at Rikerki, which he attached to the TAQd. (1 94, 118.)
Plaintiff's references to othémstances of police action thasulted in cases being brought
against New York City—without any allegationstaghe ultimate disposition of those matters—
are insufficient to allege a @ctice so widespread as to amount to a policy or cus&es, e.g.
Walker v. City of New YoriNo. 12 Civ. 5902(PAC), 2014 WL 1259618, at *3 (S.D.N.Y. Mar.
18, 2014) (holding that plaintiffseliance on ten complaints, “nonesulting in an adjudication
of liability,” over the span of a decade, “hardluggests the frequency or pervasiveness of the

purported custom that required to state llonell claim”); Tieman v. City of NewburgiNo. 13-
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CV-4178 (KMK), 2015 WL 1379652, at *17 (S.D.N.Mlar. 26, 2015) (“[T]he fact that there
were allegations of thirteenstances of excessive force duramgests over four years (none of
which involved findings or admissions of culpability. . does not plausipdemonstrate that the
use of excessive force during arrest was sguigat and pervasive to constitute a custom.”).
Moreover, Plaintiff does not identifgn actual custom or policy thasulted in the violation of a
constitutional right. Nor dogdaintiff explain how these ber instances of police action
demonstrate that a particular policy or practice has a causal link to the constitutional rights
violations alleged in the TACAccordingly, Plaintiff's nunicipal liability claim fails.
D. Leave to Amend

In the event of a dismissal, Plaintiff requestSpreserve his privédge to ask the Court’'s
leave to amend for the sole reasif it pleases the Court, tender plaintiff's complaint less
unwieldy should that be necesgar (Pl.’s Opp. 22.) Genellg, leave to amend should be
“freely given,” Fed. R. Civ. P. 15(a), and a prdisgant in particular “should be afforded every
reasonable opportunity to demonstrate that he has a valid ctatcfiell v. Dilworth745 F.2d
781, 785 (2d Cir. 1984). As such, complaintsugitat by pro se litigants are often dismissed
without prejudice.See Cuoco v. Moritsug@22 F.3d 99, 112 (2d Cir0R0) (holding that leave
to amend should be given unless there is no itidicghat the pro se plaiff will be able to
assert a valid claimfzomez v. USAA Fed. Sav. BahK1 F.3d 794, 795-96 (2d Cir. 1999)
(stating that pro seomplaints are generally “not dismied] without grantindeave to amend at
least once when a liberal reading of the complgives any indication #t a valid claim might
be stated” (internal quotation markmitted)). However, where the plaintiff is unable to show
that he would be able to amend his complaira manner that would survive dismissal,

opportunity to re-plead rightfully denied. See Cuoco222 F.3d at 112 (affirming denial of
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motion to amend where deficiencies in a pro se litigant's complaint were “substantive” and thus
re-pleading was “futile”).

Critically, Plaintiff's request to amend semised on making the TAC more concise—
“less unwieldy”—not on curing thpleading defects identified by tingotions to dismiss. In any
event, Plaintiff cannot cure the deficiencieshie TAC merely by rendering it “less unwieldy.”
(SeePl.’s Opp. 22.) The TAC is Plaintiff’s fourthtkeiat the apple, and | permitted him to file
the TAC in light of Defendant’s prior motion tosdniss. More importantly, | find that any effort
to re-plead Plaintiff's claims would be futile, meaning that a fourth amended complaint would
not cure the issues described abo8ee Cuoc0222 F.3d at 112. Accordingly, | deny Plaintiff's

request for leave to amend the TAC, andrRiffis claims are dismissed with prejudice.
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V. Conclusion

For the foregoing reasons, the Defendants’ motions to dismiss the TAC, (Docs. 105,
109), are GRANTED, and Plaintiff's claims are dissed with prejudiceThe Clerk of Court is
respectfully directed to enter judgment for Defartdand close this case. The Clerk of Court is
instructed to mail a copy of this Opinion and Order and the judgment to the pro se Plaintiff.

Furthermore, the Court certifies, pursuan28U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not leken in good faith; thereform forma pauperistatus is
denied for purposes of an appe8ke Coppedge v. United Statg89 U.S. 438, 444-45 (1962).
SO ORDERED.

Dated: August 3, 2018
New York, New York

Vern()n S Brodelick
United States District Judge
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