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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT SCHLOSSER,
14cv9349
Plaintiff,
OPINION & ORDER

-against

TIME WARNER CABLE INC. and
TWC ADMINISTRATION LLC,

Defendants.

WILLIAM H. PAULEY III, United States District Judge:

Defendants Time Warner Cable Inc. and TWGvAaistration LLC (“Time
Warner”) move for summary judgmetismissing this actianFor the reasons that follow, Time
Warner’'s motion is granted.

BACKGROUND

Plaintiff Robert Schlosser bringlsis employment discrimination action, pursuant
to the Age Discrimination in Employment Act (“ADEA”) and the New York City HankRaghts
Law (“NYCHRL"), asserting that Time Warner refused to hire him on thiesloddis age after
laying him off from his previous position.

I.  Schlosser’s Tenure as Direct Sales Manager

In August 2006Time Warner hired Schlossera®irect Sales Managéor its
College Point, New Yorkesidential sales departmerih thatcapacity hewasresponsible for
managing Direct SaleSupervisorand Direct Sales Representativéso promotedlime
Warner’s products. (Statement of Material Facts (“S)MECF No. 55at {1 £2.) During the

course of his employment, Schlosser directly supervised g#uert Sales Supervisors, each of
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whom oversaw a team of approximately-1@ Direct Sales Representativel$SMF 1 3.) In
total, Schlosser managed 75 to 90 employees during the relevant period. (SMF { 4.)

In September 2009, @irect Sales Supervisemailed Schlosser informing him
that oneof Schlosser'®irect Sales Representatitasamshad allegedly engaged sales fraud.
(SMF 1 5.) A subsequent investigation validated those suspicions and revealed¢kptead
sales fraud had occurred under Schlosser’s watch. (SMF 1 6.) Time Warngueotige
terminated tht entire salekeam and its supervisor. (SMF {7.)

In November 2009pllowing the sales fraud investigatioime Warner issued a
Final Written Warningo Schlosser, admonishing him for his purported failure to implement
measureshat could have prevesd thesales fraud. The Final Written Warning also cited his
inability to be “locked in’ to the overall detail” expected of successful managestack of
“self-accountability and supervisor accountability” and “ceo@nageriaind leadership
behaviors; his failure to adequately track or report his team’s sales on a regulardrabiss
difficulty analyzing, interpreting, and managing sales da&paringreports, anamplementing
company policy and procedure. (SM¥AE15.)

By year end, Schlosser’s performance review reflected many of the sae® iss
memorialized in the Final Written Warnind\s a result, Schlosser received an overall rating of
“Partially Meets Expectations,” and averageiewsin sub<ategoriegitled “Excellence” and
“Integrity.” (SMF { 17.) Time Warner’s yeaend evaluationdentifieda litany of performance
issues: thaBchlosser failetbb meet or exceed his sales go#hsithis supervisory
accountabilities were compromised; thatwas perceived as unapproachalle to his harsh

and abrupt demeandhat the security teams at twoTame Warner’s facilitiehad filed



complaints againgtim; and that he was slow and inaccurate in reporting his team’s sales
metrics. (SMF 11 1&2.)

In 2010,Time Warner reduced its residential sales group fromegjions to two,
eliminatingthe College Point, New York sales departmantiobviating the need for a Direct
Sales Manager(SMF { 24.) As aresulijme Warner laid Schlosseff andgave hima
severance and benefits package. (SMF {1 25, 29.) At the time of his terminatiorse® ehdes
56 years old. (SMF | 27.) Despite losing his positicaa company reorganizatiomjme
Warnertold Schlossethat he could apply for any other open positions at the comp&@MF
27.) Time Warner informed Schlosser that it would consider prior performance arsgtskih
determininghis eligibility for such positions (SMF ] 28.)

. Concierge Sales Manager Position

Nearly a year later, Schlosser apglfer a Sales Manager positionthre
Concierge Salesi@up. (SMF 1 30.) The position required exceptional skills and abilities—
more so than those required for ordinary Direct Sales Manager, Direct 8ptrsiSor, or
Direct Sales Representative posise-since the Concierge Department catered to, and regularly
interfaced with, Time Warner’s best and most loyal custom(@&SslF 1 3+33, 35)
Ultimately, Time Warner declined to interview Schlods&sed on hipoor performance as a
Direct Sales Managgeoptinginsteadto hirea candidate with a stronger record of performance
from a department similar to the Coaaje Sales Gup. (SMF Y 36-37.)

1. Territory Sales Representative Position

Over the next eighteen months, Schlosser applied for seven other job patstings
Time Warner, botlin andout of the Concierg&ales Group, and for supervisory and etemel

sales positions. (SMF {1 38, 48.) In August 2012, Schlogseviewedfor a Territory Sales
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Representative positioanentryleveljob in the Concierge Sales Department similar to the
Direct Sales Representatiyad in the Residential Sales Departme(BMF § 39.) However,
Schlosser interviewed poorly. (SMF § 40.) Coupled with his previous performanceaisdues
Time Warner’s concern thatring a former manager into an entry level position could
potentially disrupt theales forceTime Warner declined toffer Schlosser the positionSMF

11 46-42.)

Time Warneralsoopted not to interview him Schlosser for several other positions
based on his past disciplinary, supervisory, and performance.iq8SM§& 1 4546.) Since
2011, Time Warner hired at least 140 individuals aged 40 years or older for sdiesptsi
which Schlossehad applied. (SMF § 50But of the twenty-nine individuals who were hired
into those positions during the relevant period, twesmtywere younger than Schlosser.
(Courterstatement of Material FactCSMF”), ECF No, 57, at 1 50.)

STANDARD

l. Summary Judgment

Summary judgment is appropriate where thagiegs, depositions, admissions,
and affidavits show that there is no genuine issue as to any materehdietiat the moving
party is entitled to judgment as a matter of.la#ed. R. Civ. P. 56. The movant has the burden

of demonstrating the absendeagyenuine issue of material fagCelotex Corp. v. Catrett, 477

U.S. 317, 323 (1986)The court must assess all evidencéhe light mosfavorable to the non-

movant, and draw all reasonable inferences in favor of that party. AmnestycAmerfiownof

West Hartford 361 F.3d 113, 122 (2d Cir. 2004).
The “mere existence of a factual dispute between parties does not preclude

summary judgment when the dispute is not genuine or when the disputed facts atieri@hmA
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disputed fact is immaterial whehe outcome of the case remains the same regardless of the

disputed issue.’AlU N. Am., Inc. v. Caisse Franco Neerlandaise de Cautionnenhts

Supp. 2d 350, 353 (S.D.N.Y. 1999). Moreover, a court must grant summary judgment for a
defendant where &plaintiff's evidence is “merely colorable, conclusory, speculative, or not

significantly probative.”_Morris v. Ales Grp. USA, Inc., 2007 WL 1893729, at *3 (S.D.N.Y.

June 29, 2007) (internal quotation marks and citations omitted). In order to sumivesu
judgment, the facts and evidence offered by plaintiff must be “material andib$tastial
nature, not fanciful, frivolous, gauzy, spurious, irrelevant, gossamer infeyeoogsctural,
speculative, nor merely suspiciongviorris, 2007 WL 1893729, at *3.

. McDonnell Douglas

Employment discrimination claisaresubject to several burdehifting analyses

underthe McDonnell Douglagramework. McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802-805 (1973). To establistpama faciecase of employment discrimination, the plaintiff
beargsthe burden of producing evidence that (1) he was a member of a protected rlassy#42
gualified for the job to which he applied; (3) he was rejected for the position; and (4) the
circumstances stounding that action raised an inference of age discrimination. Skalafuris v.

City of New York Dept. of Corrections, 2010 WL 4273286, at *3 (S.D.N.Y. Oct. 28, 2010).

Once gorima faciecase is established, the burden shifts to the defendant to agtigulat

legitimate, nordiscriminatory reason for not hiring the plaintifCretella v. Liriang 633 F.

Supp. 2d 54, 72 (S.D.N.Y. 2009). After a ndiseriminatory reasois proffered the
“presumption of discrimination arising with the establishment optiea faciecase drops from

the picture.” Weinstock v. Columbia Univ., 224 F.3d 33, 42 (2d Cir. 2000). At this point, the

plaintiff “may offer evidence that the defendant’s ostensibly legitimat@nsasere not
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genuinely held but were merely a pretexttdiscrimination.”_Zahorik v. Cornell Univ., 729 F.

2d 85, 92 (2d Cir. 1994).
DISCUSSION
. ADEA

A. Prima Facie Claim of Age Discrimination

As an initial matter, th parties do not appear to contest two of the fiactors of
theprima facietest—that Schlosser, 56 years @tlthe time of his terminatiois a member of a
protected class, and that he wejgctedfor the positions to which he appliedlime Warner,
however, contends that thbsence afwo other factors—eircumstancesgiving rise toan
inference of discrimination, arféichlosser’'sack of qualifications foreachposition—warrant
summary judgment.

Schlosserelies principally onwo factsin his attempt to raise anference of age
discrimination First, he contendsat afterbeing told that his Direct Sales Manager posit
would be eliminated due to a restructuring, his position was re-posted for otheaaspdiod
eventually filled by an employee who was subs#dly younger. (Plaintiffs Memo. of Law in
Opposition to Summary Judgment (“Opp.”), ENB. 56, at 15.) That argument, however,
belied by the recordHis formerDirect Sales Manager position in the Residential Sales
department was never-posted. Rather, the undisputed fact is that Schlosser applied for a
“Sales Manager Position” within Time Warner’s “nevdseated ‘Concierge’ sales group.”
(SMF 1 30.)

Schlosser argues that the managerial position in the Concierge Sales Departmen
was the “exact positiortie previously heltbecauseit [| had the same reporting structuaad

“was called a ‘direcsales manager’ position.” @MF §34.) Butthat is an immaterial dispute
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of fact The Concierge Sales Manager position required the candidate to interfaae with
different clientelepyndertake different responsibilities, aménage varying expectations
Indeed, Schlosser does not dispute that “[e]mployees in the Concierge grougdraqiifferent
(and stronger) set of abilities than the average [Direct Sales ManagerjpiD3SR in
residential sales.” (SMHA[B0-32.) Te positions were matatly different n all but name.
The second fact that Schlosser raises to establish an inference of age
discrimination ighattwenty-six of twenty-nine open positions to which he appliexte filled by
individuals who wereubstantiallyyounger than him. This argument has more tractidre
ADEA “prohibits discrimination on the basis of age and not class membershgifdct that a
replacement is substantially younger than the plaintiff is a far more reinaltator of age
discrimination than is the fact that the plaintiff was agpld by someone outside the protected

class.” O’Connor v. Consol. Coin Caterers Corp., 517 U.S. 308, 313 (1996). Gawuds

inferredage discrimination in cases where the age gap between a plaintiff aeglaement,
or others hired bthe defendanis as little as three years toraanyas twentythree years. See

D’Cunha v. Genovese/Eckerd Corp., 479 F.3d 193 (2d Cir. 2007) (hiring a 47-yeppbtzint

and 42-year old applicant over a 50-year old applicant); Balut v. Loral Elec. Sys., 166 F.3d 1199

(2d Cir. 1998) (replacing 57-year old employee with gydadr old employeeFEramularo v. Bd.

of Educ. of the City of Bridgeport, 549 F. Supp. 2d 181 (D. Conn. 2008) (plaintiff was between
seven and twentihree years older than selected applicants).

Here, the record indicates that twesty of twenty-nine individuals hiret
positionsfor which Schlosser applied wegseibstantiallyyounger—at least eleven were between
the ages of 25 and 35; six were between the ages of 36 and 41; seven werethetages of

42 and 45; and five were 50 years or old&edlaration of Patricia LBoland, ECF No. 5&x.
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M, Chart of Individuals ChoselEx. N, at TWC000499-TWCO000764At the time Schlosser
applied for these positions, he wastweerb6 and58 years old. Accordingly, the age gaps
between Schlosser and the other hapdlicantssupportan inference of age discrimination.
Schlosser also has demonstrated enough to establish that he was qualified for
every position. There is moaterialdispue that Schlosser met th@nimum education and
experience requements for each position.aBed on his experience and qualifications as a
former manager, he was qualified tbeentry or midlevel positions to which he appliedt

this juncture in the McDonnell Douglas analysis, Schlosser has “done enoughfyohsstis

minimal burden.” Jimenez v. City of Nework, 605 F. Supp. 2d 485, 521 (S.D.N.Y. 2009);

Zimmerman V. Assocs. First Capital Corp51 F.3d 376, 381 (2d Cir. 2001) (the qualification

requirement is “minimal” and “de minimis”)That Schlossenterviewed poorly—er that prior
performance issues later disqualified him from consideratemeissues to be considered in
determiningwhether Time Warner hadron-discriminatorybasisto make an adverse
employment decisigmot in ascertaining whether Schlosser has establispecha faciecase

B. Non-Discriminatory Reason Not to Hire

Under the second phase of the McDonnell Doulgéasework Time Warner

must demonstrate that msfusalto hire Schlosser was based on a non-discriminatory reason.
Time Warner “need not persuade the court that it was actually motivated by ffieegolro
reasons. Itis sufficient if [Time Warner’'s] evidence raises a genuineatfae as to whether

it discriminated against [Schlos$ér Cooper v. State of Connecticut Pub. Defender’s Office,

280 Fed. Appx. 24, 25 (2d Cir. 2008) (citations omitted). “To accomplish this, [Time Warner]

must clearly set fah, through the introduction of admissible evidence, the reasons for



[Schlosser’s] rejection. The explanation provided must be legally sufficiesttyja judgment
for [Time Warner].” Cooper, 280 Fed. Appx. at 25.

Time Warner’s nosdiscriminatory rason rests soundly on Schlosser’s poor
performance as Direct Sales Managgchlosser’s Final Written Warning and his mediocre
2009 performance review suggeseasonable, legitimataasis tadoubt whether Schlosser was
thebest candidatéor anyof the positions to which he applied. Notwithstanding his experience
and qualifications, Time Warner had no obligation to hire, let alone interview, himyafdhe
positions. Herethe company’slecision not to hire is rooted, in part, in the sales fracidemt
that occurred under his watch as superviaod, other performance issues relatingiganability
to hit sales figures, untimely and inaccurate sales repodaomgplaints about him filed by
security teams frortwo of Time Warner'dacilities, andageneral reluctance to be held
accountable. (SMF 1422, 36, 42, 45, 47.) This evidersgficiently rebuts the presumption
raised by Schlosser’s prima facikaim.

C. Non-Discriminatory Reason Is Not Pretext

Once an employer has articulatedan-discriminatory reasdor the adverse
employment action, it ientitled to summary judgment unless the employee can point to

evidence reasonably supporting a finding of prohibited discriminageeJames v. New York

Racing Ass'n 233 F.3d 149, 154 (2d Cir. 2000). In other words, Schlosser must put forward
evidence that these naliscriminatory reasons served as “mere pretext for actual
discrimination.” Weinstock 224 F.3cat 42 The evidence must “support a rational finding that
the legitimate, nomliscriminatory reasons proffered by the [defendant] were false, anddhat m
likely than not [discrimination] was the real reason for the [employment altig¥éinstock

224 F.3d at 42.



Therecord is devoid of any evidence to show that Time Warner offered
pretextual, non-discriminatory reasons to conceal the sole, but-for readosetr® hire
Schlosserhis age.Schlosser claims that Time Warner's reliance on his previous performance
issues—in spite of his thirtyrine years of experien@and his‘far superior’qualifications—
constitute pretext. Buthedocumentary evidence in the recalidpels anynotion that
Schlosser’s age was the sole, controlling reason why he wagew Schlosser’s Final Written
Warning and previous performance review sufficieatlpstantiate Time Warner’s view that
Schlosser was not the best candidate fempibsitions to which he applie&etting aside the
supervisory and managerial shortcomings memorialized in both the Final Wrighenng/and
performance review, Schlosser was generally perceived by others at the g@span
“unapproachable to speak with” due to his harsh demeanor. (SMF § 20.) That fact onty bolste
Time Warner’s nosdiscriminatory, discretionary decision not to hire Schlosser.

Moreover,Schlosser claims that he was never given a fair interview for the
Territory Sales Representative posittenamely becausk lasted for no more than thirty
minutes and because was never asked about his real estate experié€@SMF { 40.) Buof
the little that can be gleaned from the interwvethat Schlosser’'s answerdil not help [the
interviewer] visualize [that] he would be successful in the concierge’s@usjDeclaration of
J. Scott Carr, ECF No. 52, Ex. G, Shakhmurov Deposition, at 24:14—-25Ti8)e-Warner
concluded that the position was not an appropriate fit for Schlosser. Coupled with $&hlosse
prior performance issues, and Time Warner’s judgment that hiring a formevisopérto an
entry-level position could create issues within the ranks (SMF {ldmg Warner reasonably
opted to pass on Schlosser. The combination of reasons underlying Time Warneios @gcisi

the very least demonstrates that age was not thlbrgason Schlosser was not hired.
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Schlosser characteriztse various reasons underlying Time Warner’s refusal to
hire him as “shifting explanations” that constitptetext. The Second Circuit has held that
“[iinconsistent or even pogtec explanatns for [an adverse employment] decision may suggest

discriminatory motive.”Weiss v. JPMorgan Chase & Co., 332 Fed. Appx. 659, 663 (2d Cir.

2009). But Time Warner’'s explanationsre, at their coreglate to one thing: Schlosser’s poor

performance as Direct Sales Managéee McGuiréNelch v. House of the Good Shepherd,

2016 WL 6581286, at *6 (N.D.N.Y. Nov. 4, 2016) (“evidence does not show that defendants’
reason for terminating shifted or was inconsistent.”). After interviewinth® TerritorySales
Representativposition,Schlossewas told that the company was “very impressed with his
background, but they decided to go in another direction” (Opp.)aint&views for other
positions fell through because he was “being investigated by Time WéOmp. at 18) he was
foreclosed from other positions because of past performance issues (Opp. at 18gllgnte
was disqualifiedrom certain entrtevel positiondecause Time Warnéelieved that would be
“disruptive for the sales group.” (Opgt 19)

At the heart of each of those reasons is Time Warner’'s coabeut hiring a
former employeevith arecord of poor supervisory, managerial, aedormance issueshere
IS N0 genuine issue regarding Schlosser’s previous performance. Schlossent didgsutehat
he was given a poor performance evaluatisiDirect Sales Managaror does he object to the
substance or accuracy of that evaluatidMoreover, thé=inal Written Warning he received
memorialized a serious issue with Schlo'ssgerformance-namely that he mismanaged his
sales team through a failure to safeguard against sales fraud. (SMFThé&Zvaluation also
noted that Schlosser was not “locked in’ to the overall detail” expected atassful manager,

and that Schlaser exhibited a lack of “sedccountability and supervisor accountability” and
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“core managerial and leadership behaviors.” (SMF  12-13.) Wmusarying reasons
proffered by Time Warner are threaded together by one undisputedSebtesser’s

performance Singh v. Air India Ltd., 108 Fed. Appx. 9, 10 (2d Cir. 2004) (company’s reasons

for termination “were related. That different [defendant] managers providededif but
consistent economic explanations for [plaintiff's] termination does not deratmghat the

company’s explanation was pretextualRpge v. NYP Holdings, Inc., 257 F.3d 164, 170 (2d

Cir. 2001) (“variations” regarding elimination of position relate to “the sanraghather than
separate inconsistent justifications.”).
. NYCHRL
As an initial matter, it appears that Time Warner did not seek dismissal of the
NYCHRL claim in its movindorief. Having failed to raise theiat the outset, the arguments

Time Warner raiselselatedly in its reply brief are effectively waiveRosario v. N& York City

Dept. of Homeless Servs., 2008 WL 449675, at *8 (S.D.N.Y. Feb. 19, 2008); Fisher v. Kanas,

487 F. Supp. 2d 270, 278 (E.D.N.Y. 2007).

But assuming, arguendthat Time Warner's NYCHRL arguments are not
waived Time Warneffails to establish thahere isno dispute of material facinder relevant
law. The NYCHRL “requires that courts give the statute an independent and maak libe

construction than its federal angt® counterparts.’Sotomayor v. City of New York, 862 F.

Supp. 2d 226, 257 (E.D.N.Y. 2012). TR¥ CHRL'’s elementgliffer materially from those

under the ADEA. For example, a “plaintiff need not show that an employment acson wa
materially adverse” and must “simply how that she was treated diffecentdthers in a way

that was rore than trivial, substantial, or petty.” Sotomayor, 862 F. Supp. 2d at 258. Moreover,

the “inference of discrimination prong of the prima facie case is satisfiedefesar of a
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protected class was treated differently than a worker who was not a meftitegrprotected
class.” Sotomayor, 862 F. Supp. 2d at 258 (alterations omitted).

Most importantly, thé‘but-for’ causation standard does not apply to age
discrimination claims brought under the NYCHRL. Rather, the NYCHRL requiresiuatiyat
plaintiff prove that age was ‘a motivating factor’ for an adverse employment actioeiss\W.

JPMorgan Chase & Co., 2010 WL 114248, at *1 (S.D.N.Y. Jan. 13, 2010). Accordingly,

Schlossers required under the NYCHRL to “prove by a preponderance of the eviteidas
age was a ‘motivating factor’ in” Time Warner’s decision not to hire Rivieiss 2010 WL
114248, at *4.

While therecord evidence fallshort of raising a genuine dispute regarding
whether age was a bfdr cause of Time Warnertefusal tohire Schlosser, it is sufficierfor
purposes of asserting a claim under the NYCHRIere,Schlosser was rejectedpeatedlyrom
both managerial and entry level positions, most of which were offered to appsoassstially
younger than SchlosseHis sole interview appears to have been given on the basis of a
“formality” without much regard for his qualifications. And while the brevity amassance of
that inteview do not create factual dispute as to whether his age was the controlling reason
why he was not hired, thayay create a genuine dispuwben analyzed under tiNYCHRL's
liberal standard-that Schlosser’s age was in part, a motivating factor, underlying Time

Warner’s decision to pass on hirBeeGorman v. Covidien, LLC, 2015 WL 7308659, at *12

(S.D.N.Y. Nov. 19, 2015).
Having dismissed Schlosser’s federal claim, however, this Court declines to
exercise jurisdiction over his NYCHRL claim. That claim is dismissed without pcejtal re

filing it in state court.
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CONCLUSION

Accordingly, Time Warner’s motion for summary judgment is granted. The
Clerk of Court is directed to termindtee motion pending at ECF No. &hd mark this case as
closed

Dated:June 6, 2017
New York, New York

SO ORDERED:

WILLIAM H. PAULEY III
U.S.D.J.
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