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PAUL A. ENGELMAYER, District Judge:

This case involves a claim that trees fell onto a car wash from a neighboring plot of land,
causing damage. Pending is a motion to dismiss by third-party defendant Lewis Tree Service,
Inc. (“Lewis”), which was allegedly contracted to inspect and assure the safe condition of the
offending trees. Lewis seeks, under Federal Rule of Civil Procedure 12(b)(6), dismissal of the

claims against it brought by third-party plaintiffs Getty Realty Corp., Getty Properties Corp., and
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Leemilt's Petroleum (collectively, “Getty”). Fdhe reasons that follow, Lewis’s motion is
denied.
l. Background!

On November 26, 2014, AmGuard InsurarCompany (“AmGuard”) brought this
lawsuit, as subrogee for itssmreds, JR Realty & Property Magement Corporation and 9W
Auto Wash Corporation (“JR Realty”). DKit53, Ex. 1. AmGuard sued Getty and Orange and
Rockland Utilities, Inc. (“O&R”) for negligence resulg) in damage to JR Realty’s car wash (the
“Car Wash”). Id. On July 7, 2015, AmGuard filed an amended complaint, adding as defendants
9W Auto Center, Inc. (“OW Auto”) and Archery ira& Plaster, Inc. (“Archery Paint”). Getty
ATP-Compl. 1 11; FAC.

In the FAC, AmGuard alleges that on August 8, 2013, the Car Wash, located in
Haverstraw, New York, was damaged whenoamstcaused “a number of unkempt and obviously
unsafe trees” located on the ddjog property to fall on it.Getty ATP-Compl. 11 13-14; FAC §
14. The FAC alleges that the trees that fellenlecated on property owned by Getty and/or a
“right of way” belonging to O&R that passttwough Getty’s property. Getty ATP-Compl. | 14.
The FAC refers to the area containing the teee$The Alleged Area of Trees in Questiosge
id., but does not identify more specificathye trees that struck the Car Wash.

On July 20, 2015, Getty answered. Dkt. 158,4& Getty denied liability, and brought
crossclaims against 9W Auto, Archeryiitaand O&R for ontribution, common-law

indemnity, and contractual indemnitid.

1 The background facts are drawn from Get#ytsended Third-Party Complaint, Dkt. 153
(“Getty ATP-Compl.”), and the exhibits atthed thereto, including AmGuard’s original
complaint, Dkt. 153, Ex. 1; Getty’s answerAmGuard’s complaint, Dkt. 153, EX. 2;
AmGuard’s First Amended Complaint, DR53, Ex. 3 (“FAC”); and Getty’s answer to
AmGuard’s FAC, Dkt. 153, Ex. 4.



On July 9, 2015, Getty filed a third-party complaint against Lewis. Dkt. 88. Later, on
September 15, 2015, after Lewis had moved to dsthiat complaint, Dkt. 135, Getty filed the
Amended Third-Party Complaint. Getty ATP-Complhere, Getty soughtin the event that it
were found liable to AmGuard—cailiution and/or indemnificadn from Lewis. Getty ATP-
Compl. 11 32, 34-35.

A. Getty’s Claims Against Lewis

In its third-party complaint, Getty alleges the followmght all relevant times, O&R was
the dominant owner, pursuant to a valid easement, of the areancumtae trees at issue. Getty
ATP-Compl. 1 16. Accordingly, O&R and/or agents and employees had the exclusive right
and duty to maintain and/orm®ve trees in that aredd. 11 18-19. O&R contracted with Lewis
to perform vegetation maintenance, whictluged inspecting, maiaining, trimming, and
removing trees in that are&d. § 20.

In the months before August 8, 2013, O&lRected Lewis to inspect and perform
maintenance and/or removal of “a certain tretrees [within the area], but Lewis failed or
neglected to do so.1d. 1 23-24. O&R and its servants, includireyis, also “failed to safely
maintain [the] right of way in order to prevdrmarm, failed to warn amotify others of the
allegedly dangerous condition of the trees, faitethke timely and proper measures to prevent
damage and failed to comply with [O&R’sjvn plans and requirements for proper care and
maintenance of the treesld. § 26 (incorporating FAC  28). QRand Lewis’s negligence in

maintaining and inspecting the trees in theaaallowed “apparently and evidently dangerous”

2 The Court assumes these facts to befouthe purpose of resahg the instant motion,
drawing all reasonable infarees in favor of GettySee Koch v. Christie’s Int'l PL&99 F.3d
141, 145 (2d Cir. 2012). Because Getty’s thirdypaldim is premised on a finding of liability
against it, this claim also assumeghout conceding, such liability.
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trees to remain in place, foreseeablystag the harm that befell the Car Wagt. § 25
(incorporating FAC | 28).

B. Lewis’s Motion to Dismiss

On October 8, 2015, Lewis moved under Rulé)®) to dismiss Getty’s claims against
it, Dkt. 168, and filed a declarah, Dkt. 169, and memorandumlafv, Dkt. 170 (“Lewis Br.”),
in support. On October 29, 2015, Getty filed afaneopposition. Dkt. 179 (“Getty Br.”). On
November 5, 2015, Lewis filed a reply brief. Dkt. 184.

Il. Applicable Legal Standards

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to reliffat is plausible on its face Bell Atl. Corp. v. Twomb|y650 U.S.
544, 570 (2007). A claim has “facial plausibility @rthe plaintiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009). A complaint is properly dismissed where,
as a matter of law, “the allegations in a cdaumt, however true, could not raise a claim of
entitlement to relief.”Twombly 550 U.S. at 558.

In considering a motion to dismiss, a distdourt must “accept[] all factual claims in the
complaint as true, and draw(] all reasonabferences in the pintiff's favor.” Lotes Co. v. Hon
Hai Precision Indus. C9.753 F.3d 395, 403 (2d Cir. 2014) (quotirgmous Horse Inc. v. 5th
Ave. Photo In¢.624 F.3d 106, 108 (2d Cir. 2010)). HoweVére tenet that a court must accept
as true all of the altgtions contained in a complaint ispplicable to legaconclusions.” Igbal,
556 U.S. at 678. “Threadbare recitals of tharadnts of a cause of action, supported by mere
conclusory statements, do not sufficéd. “[R]ather, the complaint’sflactual allegations must

be enough to raise a right to relief above the speculative ieveénough to make the claim



plausible.” Arista Records604 F.3d 110, 120 (2d Cir. 2010) (quotingombly 550 U.S. at
555, 570) (internal quotation mk& omitted) (emphasis Mrista Recordps
1. Discussion

A. Timeliness of the Motion to Dismiss

The Court first addresses Getty’s argumeat thewis’s motion to dismiss was untimely.
On September 24, 2015, the Court ordered Lewis to file any motion to dismiss by October 8,
2015. Dkt. 158. That order superseded the deaglieviously set. Lewis filed its motion to
dismiss on October 8, 2015. Getty Br.l32wis’s motion was therefore timely.

B. Choice of Law

Because the claims in this case arise undez Eat, a threshold question is which state’s
law applies. Federal Rule of Civil Procedur4(a) “permits a defending party to implead
another who is or may be liablettze third-party plaintiff for albr part of the plaintiff's claim
against the third-party plaintiffBank of India v. Trendi Sportswear, In239 F.3d 428, 437-38
(2d Cir. 2000) (internal quotation marks ontftebut it “provides only the procedural
mechanism for impleader; the substantive nadrihe action depends on the federal or state
theory of contribution,idemnity or subrogation, or any othlibeory asserted in the third-party
complaint.” Telecom Intern. Am., Ltd. v. AT&T Corplo. 96 Civ. 1366 (AKH), 1999 WL
777954, at *4 (S.D.N.Y. Sept. 30, 1999). Accordinghydiversity actions, federal courts apply
state substantive lawgasperini v. Ctr. for Humanities, Inc18 U.S. 415, 427 (1996), and adopt
the choice of law analysis of the forum st&eth Israel Med. Ctr. \Horizon Blue Cross & Blue
Shield 448 F.3d 573, 582 (2d Cir. 2006).

Neither Getty nor Lewis has addised choice of law. But tiadlegedly tortious incident

causing damage to the Car Wash occurred in Xetk. And where, akere, “[tlhe parties’



briefs assume that New York law controls, .such ‘implied consent . . . is sufficient to
establish choice of law. Krumme v. WestPoint Stevens Jr&38 F.3d 133, 138 (2d Cir. 2000)
(quotingTehran—Berkeley Civil & Envtl. Eng’na Tippetts—Abbett—McCarthy—Strat{@88

F.2d 239, 242 (2d Cir. 1989peeLewis Br. 8-9 (assuming New York law applies); Getty Br. 11
(describing New York law as “controlling”)Accordingly, the Court will apply New York
substantive law to resolve Lewis’s motion.

C. Getty’s Claim for Common-Law Contribution or Indemnity

Getty argues that it is entitled to commlam+ contribution and/or indemnity from Lewis
because, if AmGuard’s insured is held to hautfered loss due to negligence, the negligent
conduct was ultimately Lewis’s. Getty ATP-Compl. {1 34-35.

Common-law contribution and common-law (mplied) indemnity are similar but
distinct claims. The New York Court of Apals has explained the “important substantive
distinctions” between the two as follows:

Basically, in contribution thloss is distributed amongrt-feasors, by requiring

joint tort-feasors to pay a proportideashare of the loss to one who has

discharged their joint liability, while imdemnity the party held legally liable

shifts the entire loss to another.

Rosado v. Proctor & Schwartz, In66 N.Y.2d 21, 23—-24 (1985 he Court addresses Lewis’s
claims for contribution and indemnity in turn.
1. Contribution

New York law permits contribution as a remétty [a]ny tortfeasor who pays more than
its fair share of a judgment—as apportioned leyfctfinder in terms of relative culpability”
against other joint tortfeasor&ommer v. Fed. Signal Coy@9 N.Y.2d 540, 556 (1992) (citing

N.Y. C.P.L.R. 88 1401-02). “The crucial elerh@nallowing a claim for contribution to

proceed is that ‘the breach of duty by the ctwitiing party must have baa part in causing or



augmenting the injury for whiccontribution is sought.”’Amusement Indus., Inc. v. Steé83

F. Supp. 2d 319, 324 (S.D.N.Y. 2010) (quotitaquet v. Braum90 N.Y.2d 177, 183 (1997)).
Therefore, to succeed on its claim for contribafiGetty must establish that Lewis’s negligence
caused or contributed to the damage to the Car Wash.

Here, Getty alleges that: (1) O&R and/oratgents “had the exclusive duty to maintain
and/or remove” the trees in the area in questatty ATP-Compl. § 18; (2) Lewis was such an
agent, having contracted with O&R to inspanaintain, and removieees in that ared. § 20;

(3) Lewis performed vegetath maintenance in the ared, 11 21-22; (4) Lewis was directed by
O&R to perform inspections, maintenance, and/oraeal of “a certain trees or trees” within the
area, but failed or neglected to doisb J[f 23-24; (5) O&R and Lewws’alleged lapses allowed
“apparently and evidently dangerduisees to exist on or near [O&R’s] right of way, and thereby
created foreseeable harm to the Car Wiakly, 25 (incorporating FAC { 28); and (6) Lewis
failed to safely maintain the right of way, wanthers of the trees’ dangerous condition, or
comply with O&R’s requirements for proper tree care and maintenah@e26 (incorporating
FAC 1 28).

These allegations are sufficient to statdaém for contribution. Assuming that Getty
were found liable based on the cldimat the negligent carand inspection of éhtrees within the
easement caused damage to the adjoining Car \@asty, has adequately pled that Lewis was at
least among thoseegligent.

Lewis makes several arguments for dismis§alst, it argues, Getty’s contribution claim
fails to adequately allege thetelements of breach and catisa. Specifically, Lewis argues,
Getty has failed “to identify the tree or treeattdamaged the Car Wash.” Lewis Br. 7. Getty’s

failure to allege negligence by Lewis with regpecany particular tred_ewis argues, creates



only the “sheer possibility’ that Lewis actedlawfully, which is insufficient to maintain a
cause of action.ld. (quotinglgbal, 556 U.S. at 678).

Although invokingTwomblyandlgbal, Lewis misreads these precedents to impose an
unduly stringent standard for pleadings under Fédrarke of Civil Procedure 8. As the Second
Circuit has explained:

[T]he notion thalfTwomblyimposed a heightenedasidard that requires a

complaint to include specific evidence [and] factual allegations in addition to

those required by Rule 8 . . . is belied by Tme®mblyopinion itself. The Court

noted that Rule 8(a)(2) of the Federald&uof Civil Procedure ‘requires only a

short and plain statement of the claim shayhat the pleader is entitled to relief,

in order to give the defendant fair notiwfewhat the . . . claim is and the grounds

upon which it rests.’

Arista Records604 F.3d at 119 (quotinbwombly 550 U.S. at 555) (internal quotation marks
omitted). Indeed, ifwombly the Court emphasized that it wast requiring heightened fact
pleading of specifics, but only enougitfs to state a claim to reliefathis plausible on its face.”
Twombly 550 U.S. at 570. “Nor diltjbal heighten the [Rule §leading requirements.Arista
Records604 F.3d at 120.

Lewis’s notion that Getty, to state a claimn é@ntribution, must pinpat a particular tree
that Lewis mishandled would appi§anything, a standard akio (if not above) the heightened
pleading requirement of Federal Rule of Civil Procedure 9(b), which applies to fraud claims.
CompareFed. R. Civ. P. 8(a)(2) (requiring only'short and plain statement of the claim
showing that the pleader is entitled to reliefljth Fed. R. Civ. P. 9(b) (requiring party to “state
with particularity the circumstances constituting fraud or mistake”). Rule 9(b), however, does
not apply to this garden-varietgrt case. And requiring sughecise pleading is particularly

inappropriate in the context afclaim for contribution or mlemnity like Getty’s. That is

because the liability of the tlalsparty defendant (Lewis) to thieird-party plaintiff (Getty) is



conditioned on a finding of the tlkparty plaintiff's own liabilityto the plaintiff (AmGuard),

which the third-party plaintiff digutes. Getty, in facktoutly denies liabili. It contends that

any tree-imposed damage was caused by a violent storm on August 8, 2013, not by negligence.
ATP-Compl. 1 15. In pursuing claims agsti Lewis, Getty merely asserts tifat were held

liable for damage to the Car Wash, then Lewly virtue of its own ngligence—would in turn

be liable to Getty for conbution and/or indemnityld.  35. And AmGuard’'s FAC itself—the
source of the allegation that the damagth&Car Wash resulted from negligent tree-
maintenance—does not identify a specific treerexs that damaged its insured’s car wash.

Lewis Br. 7.

Under these circumstances, Getty was nagetl in its complaint, to pinpoint the
“unkempt” or “obviously unsafe” tree that caused the dam&ge Amusement Indus., 893
F. Supp. at 309 (“For purposes of the notice ptepequirements of Fed. R. Civ. P. 8, it is
enough that [third-party plairfif] has referenced plaintiff's owallegations on [a point of
liability].”). Getty’s allegations that (1) lvéis had a contractual duty to maintain the area
encompassing the trees that AmGuard alleges damaged the Car Wash; (2) Lewis breached that
duty; and (3) ill-maintained trees within the atleat Lewis contracted to maintain caused the
damage, suffice. These allegations givevise'fair notice of . . . the grounds upon which
[Getty’s contribution claim] rests.1gbal, 556 U.S. at 698-99 (quotifigvombly 550 U.S. at
555).

Lewis alternatively argues that there is“ahvious alternatie explanation for the
incident in this matter"—namely, a “microburstorm on the date in gstion that contained
winds in excess of 70 miles per hour. Lewis BiB.6;To substantiate this factual claim, Lewis

attaches a report from the National Climatiddd@enter (NCDC), docuemting such a storm.



SeeDkt. 170, Ex. £ Lewis claims that the microbursb the exclusion of any party’s
negligence, was the source oé tthamage to the Car Wash.

This bid fails. The Court assumesguendg that the NCDC report ia public record of
which it may properly take notice But the presence of a strongrsh is not at all inconsistent
with liability for negligence. The thrust of ti\C is that negligent maintenance of the trees in
the area left them vulnerable to falling duringterm—and this thesists comfortably alongside
the fact of a strong storm on tay in question. For this reasdew Jersey Carpenters Health
Fund v. Royal Bank of Scotland Grp., B9 F.3d 109, 121 (2d Cir. 2013), on which Lewis
relies, does not favor dismissal. There, theo8d Circuit held that, tavarrant dismissal, a
competing inference must “impugn the inferencéatdility that the hon-moving party] asks
[the Court] to draw.” 709 F.3d at 121 n.5. Thatas the case here, as ifpkusible that the tree
or trees in question fell because Lewis’s negligiame made them vulnerable to such a storm.

The Court therefore denies the motiordiemiss Getty’s claim for contribution.

3 The FAC and third-party complaint merely refer generally to a “sto®eeATP-Compl.  13;
FAC { 14.

® In resolving a motion to dismiss, the Courlinsited to reviewing matters within the four
corners of the complaint, documents incorpadaherein, and matters of which it can take
judicial notice. See Staehr v. Hartford Fin. Servs. Grp., Ji&@l7 F.3d 406, 425 (2d Cir. 2008).
Courts have taken notice of similar reportggoyernment agencies resysible for chronicling
weather eventsSee, e.gChubb & Son, Inc. v. KellehgNo. 92 Civ. 4484 (CBA), 2006 WL
2711543, at *4 n.2 (E.D.N.Y. Sept. 21, 2006a{idnal Oceanic and Atmospheric
Administration records refléing date Hurricane Wilmamgtck a particular arealMlamiye Bros.

v. Barber S.S. Lines, In@241 F. Supp. 99, 116 (S.D.N.Y. 1965) (forecasts from United States
Weather Bureau).
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2. Common-Law Indemnity

Under New York law, common-law (or imptigindemnity “is a restitution concept
which results in a shifting of the loss ‘becatséail to do so would result in the unjust
enrichment of one party atdlexpense of the other.Facilities Dev. Corp. v. Miletta584
N.Y.S.2d 491, 495 (3d Dep’t 1992) (quotintas v. Two Bridges Asso@5 N.Y.2d 680, 690
(1990)). Unlike contribution, common-law indeitynis “barred altogether where the party
seeking indemnification was itself fault, and both tortfeasovelated the same duty to the
plaintiff.” Monaghan v. SZS 33 Associates, | /3.F.3d 1276, 1284 (2d Cir. 1996). Itis
available only where one tortfeasor is held lighleely on account of another’s negligence.
Matter of Poling Transp. Corp784 F. Supp. 1045, 1049 (S.D.N.Y. 1995 amende@Mar.
11, 1992) (citingsuzmanp9 N.Y.2d 559, 567-68 (1987)). Accordingly, implied indemnity is
“frequently employed in favor of one who icariously liable for th tort of another.”"Rosado
66 N.Y.2d at 24.

“[A] cause of action for common-law indemigiation can be sustained only if: (1) the
party seeking indemnity and therfyafrom whom indemnity is@ught have breached a duty to a
third person, and (2) some dutyib@emnify exists between themHighland Holdings & Zito |,
L.P. v. Century/ML Cable VenturBlo. 06 Civ. 181 (GBD), 2007 WL 2405689, at *4 (S.D.N.Y.
Aug. 24, 2007)aff'd sub nom. In re Century/ML Cable Ventudd1 F. App’x 455 (2d Cir.
2009) (quotingns. Co. of Pa. v. HSBC Bank US329 N.Y.S. 2d 511, 518 (1st Dep’t 2007)).
Importantly, the duty to indemnify “is not a gutunning from the indemnitor to the injured
party, but rather is a separate dutyeovithe indemnitee by the indemnitoRaquet 90 N.Y.2d

at 183 (internal citations omitted).
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In light of these principles, Getty’s claim for common-law indemnity will require it to
show both that: (1) Lewis breached its duty®Realty, AmGuard’'sisured, by negligently
maintaining and/or removing, or failing to maintainremove, trees in area in question; and (2)
Lewis has a duty to indemnify Getty.

Lewis argues that the first element is nae@ahtely pled for the same reasons that it
challenges Getty’s claim for coitiution—that Getty does not poitt a specific tree or trees
that were ill-maintained, and that the microbumnsit negligence, accounts for the fallen trees.
Lewis Br. 6-8. For the reasons set out abthese arguments do not support dismissal.

As to the second element, Lewis argtiest Getty’s complaint does not support the
inference of a duty running frobrewis to Getty. Lewis Br. 7. Gy counters that it is owed
such a duty on two independenbgnds: (1) as a third-party meficiary of the maintenance
contract between Lewis and O&R, or (2) as the servient owner of the area that Lewis contracted
to maintain. SeeGetty Br. 12. The first ground would not support common-law (as opposed to
contractual) indemnificatiorpecause to plead a common-law duty to indemnify, Getty must
allege that Getty is susceptiblevigarious liabiliy based on Lewis'®rtious conduct or because
the law may impute liability to Gettyased on its relationship with Lew{is.

But Getty does adequately plead a duty based on the second itleedhat the trees
were located on an easement on its property, afwBetty is the servient owner (and O&R is
the dominant owner). “Although the owner of thevgant tenement gendhahas no affirmative

duty to repair or maintain, there aexognized exceptions to the ruleCardinal v. Long Island

® See Amusement Indus., [r893 F. Supp. 2d at 327 (third-paphaintiff did notstate claim for
indemnity against third-party defendant, wheiieddparty plaintiff “ha[d]not explained how he
could be found vicariously liable—or liable amy other way imputebly law—because of his
relationship with [third-prty defendant]”).

12



Power Auth.309 F. Supp. 2d 376, 385 (E.D.N.Y. 2004). ths Second Circuit has explained,

the circumstances that define an easemamtiading “occupancy, ownership, control, or a

special use of the premises”—may determine hdrethe servient easement owner owes a duty

to third parties.See Sutera v. Go Jokir, In&6 F.3d 298, 302—-03 (2d Cir. 1996). On the facts
alleged here, it is plausible that Getty retained a non-delegable duty to safely maintain the trees
within the easement so as to protect its neighl®mRealty, from harm from falling trees. Getty
therefore plausibly claims to face vicaridiability if negligence is found on the part of

dominant owner O&R for failing to maintain theseds. It follows thaGetty plausibly could be

held vicariously liable for the negligencetbe independent contract(Lewis) whom O&R

hired to discharge this duty.

Mauro v. McCrindle 419 N.Y.S.2d 710 (2d Dep’t 197%@f'd, 52 N.Y.2d 719 (1980), is
illustrative. There, the Second Departmieeld that “a property owner [may] bypass his
contractor and directlgeek indemnification from the conttar’'s negligent employee,” “even in
the absence of a direairtractual relationship.’ld. at 712, 715. It explained that the owner had
a valid claim for indemnity against the contracteho in turn had a claim against the employee.
Id. at 715. Therefore, permitting the ownestek indemnification directly from the
contractor’s negligent employémerely eliminate[d] a step ithe indemnity cycle, thereby
achieving directly what . . . could halkeen achieved through indirectiond.

So too, here. As pled, the facts plaustlypport that Getty may be held liable for
negligence based on Lewis’s negligence, suchLtiais would have a duty to indemnify Getty

for such liability. Getty thereforeates a claim for common-law indemnity.
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D. Getty’s Claim for Contractual Indemnity

Getty also alleges that it is entitled to gastual indemnity from Lwis because, if Getty
is found liable to AmGuard, this liability will derive from Lewis’s failure to discharge its duties
under its contract with O&R to inspeahd maintain the trees in questidaetty ATP-Compl 1
31-32.

To be sure, Getty does not quote this conffactvhich it may not yet have had access).
And it does not allege th#te contract contained a&xpressndemnity clause. But Getty may
yet state a claim if the facts support the inference that Getty hiaspbed contractual right to
indemnification by Lewis.See Amusement Indus., Ir@93 F. Supp. at 310 (“New York courts
have looked to a contractual retenship between two parties totdemine whether, even without
an express indemnity clause in the contracexasting contractual fationship suggests an
implied obligation of indemnity.”) (collecting cases).

Under New York law, “an implied right tmdemnification may be based on the special
nature of a contractual rélanship between partiesPeoples’ Democratic Republic of Yemen v.
Goodpasture, In¢.782 F.2d 346, 351 (2d Cir. 198&wwanson v. 97 Fifth Avenue Cqrp41l
N.Y.S.2d 125, 127 (Sup. Ct. Bronx County 19%8jd, 149 N.Y.S.2d 208 (1st Dep't 1956)
(property owner may seek indemnification fromdependent contractor for non-performance of
contractual duty independtty owed to owner)Wainwright v. Matrix Asset Advisors, Indo.

05 Civ. 227 (DLC), 2006 WL 531241, at {3.D.N.Y. Mar. 6, 2006) (quotinBro Bono Invs.,
Inc. v. Gerry No. 03 Civ. 4347 (JGK), 2005 WL 2429787, at *16 (S.D.N.Y. Sept. 30, 2005)
(implied indemnification can arise out of caatttual relationship in which “the proposed
indemnitee holds a non-delegable duty to the plaintiff, the responsibilityhich he transfers to

the proposed indemnitor by agreement”)).

14



Here, Getty alleges that it has a right t@l®d contractual indemnity because Getty, as
the property owner, was a third-party beneatigiof the tree-maint@mce contract between
Lewis and O&R. Getty ATREompl. 11 29, 32. To statgpama facieclaim as a third-party
beneficiary, a party must plead:

(1) the existence of a valahd binding contract betweether parties, (2) that the

contract was intended for [the claimant&nefit and (3) that the benefit to [the

claimant] is sufficientlimmediate, rather thangidental, to indicate the

;a(l)ssstfjmption by the contracting parties of aydatcompensate him if the benefit is
Cal. Pub. Emps. Ret. Sys. v. Shearman & SterBd\.Y.2d 427, 434-35, (2000) (internal
guotation marks omitted). “Although a third paniyed not be specifically mentioned in the
contract before third-party befirgary status is found, New Yoilaw requires that the parties’
intent to benefit a third party must be shown on the face of the agreerrerg. Gulf Oil/Cities
Serv. Tender Offer Litig725 F. Supp. 712, 733 (S.D.N.Y. 1989).

Getty’s third-party complaint pleads these etais. It alleges thdhere was a “written
contract and/or agreement” between Lewis @8dR. Getty ATP-Compl. § 20. And the facts
alleged make it plausible that Getty, as serviemier, was an intended and immediate, rather
than an incidental, beneficiary of the contradeesd into by its easement holder, O&R, to which
Getty had assigned “the exclusifright and] duty to maintaiand/or remove” the trees in
guestion. Getty ATP-Compl. 11 18, 29.

Although not squarely on point, the decisiomNiewman & Schwartz v. Asplundh Tree
Expert Co, 102 F.3d 660 (2d Cir. 1996),irsstructive. There, a law firm sued a corporation for
breach of contract, seeking fees that the fiad earned by representing an executive of the

corporation’s subsidiary in prior litigatiorid. The Second Circuit reversed the dismissal of the

firm’s contract claim. It reamed that, although the firm was notntiened in the contract, “it is

15



reasonable to assume that a provider of legal services is a third-party beneficiary of an agreement
to pay for those services.” Id. at 661-63.

Similarly here, it is reasonable to assume that the servient owner of a piece of property
stands to benefit immediately from services performed to maintain a portion of that property—
even if that property is the subject of an easement. Accordingly, the facts Getty alleges support
the inference that it was the intended beneficiary of O&R’s vegetation maintenance contract with
Lewis. Following discovery, Lewis will, of course, be at liberty to contest this inference. It may
argue, for example, at summary judgment and/or at trial, that the terms of the contract—which
the Court expects will surface in discovery—address this issue in a manner unhelpful to Getty.
But at this early, pleading stage, Getty has pled enough facts to state a claim for contractual
indemnity.

CONCLUSION

For the foregoing reasons, the Court denies Lewis’s motion to dismiss Getty’s amended

third-party complaint. The Clerk of Court is respectfully directed to terminate the motion

pending at Dkt. 168.

SO ORDERED.

Pand A Cngelome

Paul A. Engelmayer .
United States District Judge

Dated: November 20, 2015
New York, New York
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