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UNITED STATES DISTRICT COURT
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WALTER HUGHES,

14 Civ. 9479 (PAE)
Plaintift,

OPINION & ORDER

C.0. JULIO LEBRON,

Defendant.

PAUL A. ENGELMAYER, District Judge:

Plaintiff Walter Hughes brings this action under 42 U.S.C. § 1983 against defendant Julio
Lebron, a New York State Court Officer. Hughes brings two claims, for false arrest and
excessive force, both arising from his November 17, 2011 arrest at the Bronx County Criminal
Courthouse. Lebron now moves for summary judgment on the false arrest claim, arguing that
the arrest was supported by probable cause and that he is protected by qualified immunity. For
the reasons that follow, Lebron’s motion is granted.

I. Background

A. Factual Background'

' The Court’s account of the underlying facts is drawn primarily from Lebron’s submissions in
support of his summary judgment motion, including Lebron’s Local Civil Rule 56.1 Statement of
Undisputed Material Facts, Dkt. 65 (“Def. 56.1”"); the Declaration of Michael A. Berg, Dkts. 59,
66 (“Berg Decl.”), and attached exhibits; the Declaration of Court Officer Julio Lebron, Dkt. 60
(“Lebron Decl.”); the Declaration of Court Officer Kevin Gunther, Dkt. 61 (“Gunther Decl.”);
the Declaration of Court Officer Kevin Walters, Dkt. 62 (“Walters Decl.”); and the Affidavit of
Sergeant Joseph Dalton, Dkt. 63 (“Dalton Aff.”).

The video files attached as Exhibit A to the Berg Declaration (collectively, the “Video”) are

certified copies of the footage captured on November 17, 2011, between 10:19:59 and 10:25
a.m., by three surveillance cameras at the Bronx County Criminal Courthouse. See Dalton Aff.
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1. The November 17, 2011 Arrest

On the morning of November 17, 2011, Hugtraselled to the Bronx County Criminal
Courthouse, located at 215 Eastist Street in the Bronx (th€ourthouse”), to respond to a
summons.SeeDef. 56.1 | 1; Berg Decl., Ex. B (“HughB&p.”), at 22. That morning, a set of
metal barriers was set up in front of the Courti®to guide visitors ward the building’s front
doors and to separate them from petss on the sidewalk. Def. 56.1 sgeVid. 10:19:59—
10:25. Court Officers Lebron and e Gunther were assignedagerimeter post that included
patrolling the front othe Courthouse on 161st Street. Def. 56.7 3.

At about 10:20 a.m., Hughes, who is 6'2idaweighed approximately 280 Ibs at the time,
approached the Courthouse entrance. Be@fl 1 6—7. He was carryiagarge beverage mug

and a newspapelid. § 7;seeVid. 10:19:59-10:20:38. At that timthere was a steady stream of

1 2; Berg Decl., Ex. A (*Vid.”).The Video is silent. The Couttes the Video according to the
time stamp shown in its upper right-hand corner.

Citations to Lebron’s 56.1 statement incorporagedhidentiary materialsited therein. Hughes
did not submit a Rule 56.1 statement or ameoevidence in support of his opposition to
Lebron’s motion. Where facts stated in Lefis 56.1 statement are supported by testimonial,
video, or documentary evidence and not denied by Hughes, or denied by Hughes without citation
to conflicting admissible evidence, the@t finds such facts to be tru&eeS.D.N.Y. Local

Civil Rule 56.1(c) (“Each numbered paragraplthe statement of materitlcts set forth in the
statement required to be served by the moving palt be deemed to be admitted for purposes
of the motion unless specifically controvertada correspondingly numiesel paragraph in the
statement required to berged by the opposing party.’ig. Rule 56.1(d) (“Each statement by
the movant or opponent . . . canterting any statement of matarfact[] must be followed by
citation to evidence which would be admissible,fsgh as required by Fed. R. Civ. P. 56(c).”);
T.Y.v.N.Y.C. Dep’t of Edy&84 F.3d 412, 418 (2d Cir. 2009) (“A nonmoving party’s failure to
respond to a Rule 56.1 statement permits the towdnclude that the facts asserted in the
statement are uncontested and admissible.”).

2 Court officers are employees of tNew York State Unified Court Systerb.ebron Decl. { 1;
Gunther Decl. 1 1. Their general duties “inclydetecting life and mperty in and around the
Courthouse, responding to disturbascarresting individuals suspedtof criminal conduct, and
handling prisoners.” Lebron Decl. § 3; Guntbercl. T 3. The specific duties of court officers
stationed at the perimeter post include ensuring the smooth flow of pedestrian and vehicular
traffic and responding to disturbancdsbron Decl. § 5; Gunther Decl. { 5.
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pedestrian traffic on the sid@lk surrounding the barrierSeeVid. 10:19:59-10:20:38. When
Hughes reached the first barrier,weshed it outwards toward th@ddle of the sidewalk, nearly
striking a passerby pedestriaBee idat 10:20:39-43. Hughes then entered the Courthouse,
without looking back at the barrier, which that point, was jutting out on a diagonal into the
middle of the sidewalkld.; Lebron Decl. { 7. He later testifi¢hat he “wanted [the barrier] out
of [his] way, because [he] saw no nded(it] to be there.” Hughes Dep. 48.

About 13 seconds later, Lebron, who heatched the foregoing unfold, replaced the
barrier in its original positionSeeVid. 10:20:49-52; Lebron Decl. 1 9. In the intervening
moments, at least five pedestrians were reguio navigate around the displaced barr&se
Vid. 10:20:39-52.

Lebron then “entered the Courthouse to continue observing [Hugbesiayior and to
notify other court officers . . . to pay attention[lbam] because he might be further disruptive.”
Lebron Decl. § 10. Lebron attestindt, “[b]Jased on [Hughes’sjppearance and conduct, [he]
thought [he] might be intoxicated, emotitigalisturbed, or extremely agitatedltl. Officer

Gunther followed Lebron into theoQrthouse to provide assistandd. I 9; Gunther Decl. 9.

3 Hughes denies that the barrier almost hit a gteid@. Dkt. 67 (“Rawlins Aff.”) 11 3—-4. But
the Video “dooms [that] assertion. Although summary judgment the evidence must be
viewed in the light most favorabte Plaintiff[] as the non-movingart[y], when there is reliable
objective evidence—such as a recording—the evidence may speak for kdaitavage v. City
of New York689 F.3d 98, 110 (2d Cir. 2012) (rejectingiptiffs’ “characteriz[ation of] their
behavior toward the [arresti] officers as cordial” bec&se “audio recording show[ed]
indisputably that they were neithesurteous nor compliant”) (citin§cott v. Harris 550 U.S.
372, 378-81 (2007) (rejecting non-movant’s account of police chase because it was “so utterly
discredited by the [video recording] that @sonable jury couldave believed him”))see also
MacLeod v. Town of Brattlebordlo. 10 Civ. 286, 2012 WL 5949787, at *7 (D. Vt. Nov. 28,
2012) (“In assessing whether thare triable issues of fact, the court may rely on facts as
depicted in an unaltered videota@gnd audio recording, even wharch facts contradict those
claimed by the nonmoving party.”) (citirgcott 550 U.S. at 379-813ff'd, 548 F. App’x 6 (2d
Cir. 2013) (summary order). The Video here dosizely shows that thiearrier came close to
hitting a passing pedestrian.



Upon entering the Courthouse, visitors mustcged two flights o$tairs to reach the
lobby floor. Lebron Decl. 11; Gunther Decl. 1 1@ee generallyid. They are then guided by
a set of ropes and barriersftom a line leading up to the magnetometers and x-ray machines.
See id.By the time Lebron entered the Courtholdeghes had descended the stairs and was
proceeding toward the line of people waitingptss through the magnetometers. Lebron Decl.
1 12; Gunther Decl. § 11; Hughes Dep. 57; \i@t20:51-59. By virtue of his position in the
line, Hughes was facing Lebron when Lebron c#éimneugh the lobby doors. Lebron Decl. § 12;
seeHughes Dep. 57; Vid. 10:20:59.

Because it lacks audio, the Videsdess than fully revealing as to what happened next. It
shows that Hughes turned around and walkeatd Lebron as he entered the lobby and
descended the stairs. Vid. 10:20:59-10:21:03. Theen then engaged in what appears to be
a verbal exchange (the “Pre-Arrest Exchange'Exchange”) at théottom of the stairsSee id.
at 10:21:03-186. The Exchange lasted approximately 13 seconds. During that time, a police
officer ushering a person in handcuffs downgtaars turned twice ttmok at Hughes and
Lebron. Id. at 10:21:05-12. Toward the end of tixchange, Lebron pointed toward the
Courthouse entrance and bothmieoked in that directionld. at 10:21:14. By that time, two
other court officers had joined Lebron at thétdim of the stairs, seemingly poised to provide
assistanceld. at 10:21:11-14. Throughout the Excharggyween six and 1dther individuals
were present in the lobbyd. at 10:21:03-16.

After about 13 seconds, Lebron plades hand on Hughes’s upper arid. at 10:21:16.

Hughes recoiled and turned hisdy away from Lebron and towattte barriers that separated

4 Because Hughes'’s back is to the camera for the duration of the Exchange, it is impossible to
discern the content or tone of his remarks. iBistclear from Hughedrequent hand gestures
and movements that he was an\ecparticipant in the Exchange.
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the main lobby from the security arelal. at 10:21:17-18. Lebron amahother officer pursued
Hughes, and all three men fell irttee barriers, which gave way, causing them to fall to the floor.
Id. at 10:21:18-21. Approximately a dozen courtceffs came to their astance and eventually
restrained Hughes, placing him in handcutt$.at 10:21:21-34. Onaestrained, Hughes
continued to struggle and,appears, to shout aggressivelytad officers for nearly a minute,

until he was escorted into a room behind the magnetomeéterat 10:21:34-10:22:32.

The Court relies on the testmy of various witnesses supgd by Lebron to fill in many
of the gaps in the Video—especially with regaydhe substance ofdlPre-Arrest Exchange.
This evidence consists of declarations lou@ Officers Lebron, Guher, and Walters, and
Hughes’s deposition testimony. The witnesseg dififering but overlapping accounts of the
altercation.

At his deposition, Hughes téstd as follows: Upon entering the lobby, Lebron
“bellowed” at him from the top of the step®o you have a problem? Vdhis your problem?”
Hughes Dep. 59. As Lebron came down the stairs, he “motioned that [Hughes] had d[one]
something with the barrighat he didn’t like.” Id. Hughes responded, “Excuse me?” and
walked towards Lebron, meeting hahthe bottom of the stairdd.

When asked about the ensulgchange, Hughes testified:

| can’t recall what | said to him. | gnknow the questions that he was asking me,

which was to go back up the stairs anaicpl the barrier bagkto its original

position. And he pointed to go back up the stairs. . . . | refused the

aggressiveness that Lebron was insisting ltgatback up the stairs and place the

barrier back into & original position.
Id. at 60. Hughes later testifiedathhe told Lebron “[t]hat [he] had no intentions of going back

up the stairs to place back the metal barridd.”at 61-62see alsad. at 63 (“I told him no.”).

He explained, “[Lebron] had justajme from that particular ared didn’'t see the sense of me



going back outside to put a barrier back in somedastiginal position thahe had the barrier.”
Id. at 62.

At that point, Hughes testified, Lebronagpbed him by the arm and tried to pull him up
the stairs.Id. at 63. According to Hughes, at no pdiefore grabbing hiarm did Lebron warn
him that he would be arrestedhi¢ did not comply with his ordg or tell him to turn around so
that he could be handcuffetd. at 63—64.

Lebron, for his part, offered the following account of the Exchange: When he asked
Hughes what his problem was, Hughes respdra “yell[ing] and curs[ing] at [him]
repeatedly, saying, ‘I'm not fixig shit’ and ‘You don’t know who thfuck | am.” Lebron Decl.
1 15. Lebron then told Hughes to calm down and asked him what he was doing at the
Courthouse.ld.  16. “As [Hughes] continued to yehdé curse,” Lebron “warned [Hughes] that
if he didn’t calm down, [he] woulllave to arrest him for disordgiconduct. [Hughes] remained
loud and disruptive.”ld.

Lebron attested:

As a result of [Hughes’s] continuingfrontational conduand his belligerent

manner, | was concerned for my safety #rat of the public and court personnel.

[Hughes] is more than six feet talldapowerfully built. He was holding a large

mug, and | was concerned that he miglet o strike me or another person. |

perceived [Hughes] to be enraged andsibly intoxicated or emotionally

disturbed.

At this time, | had not placed aimands upon [Hughes]. However, as he

continued to fail to coopemtvith me and disrupt thentry to the Courthouse, |

decided to take [Hughes] into custaalyd issue him a summons for disorderly

conduct.

Id. 17 17-18.



At that point, Lebron attested, he orderagHes to put his hands behind his back so that
he could handcuff himld.  19. He then reached out and took hold of Hughes'’s left lfm.
The struggle depicteid the Video ensuedSee id{{ 19, 21-23.

Lebron’s account of the Pre-Arrest Excharggsupported by the declarations of Court
Officers Walters (who observed the Exchanganfhis post at the magnetometers and later
assisted Lebron in restraining Hughes) anai@er (who was stationed with Lebron at the
perimeter post, followed him into the lobbydaassisted him in restraining HugheSge
Walters Decl. 11 5, 12; Gunther Def1. 5, 9, 16-17. Walters attested that:

While working at the magnetometersadout 10:20 a.m. on November 17, 2011,

my attention was drawn to the soundshbbuting and obscenities. | looked toward

the Courthouse lobby and saw [Hugheahsling at the bottom of the steps,

facing Officer Lebron. | heard [Hugheg}lling curses, including the words

“shit” and “fucking,” at Oficer Lebron. To the best of my recollection, [Hughes]

yelled the phrases “I'm not doing shitfiéi“I'm not going any fucking where” at

Officer Lebron. At this time, | did natiew Officer Lebron placing any hands

upon [Hughes]. However, after [Hughes] continued to yell and curse, Officer

Lebron took hold of [his] lefarm to take him into custody.

Walters Decl. 11 8-10.

Gunther similarly attested that, befdrebron “plac[ed] any hands upon [Hughes],” he
heard Hughes yell “loudly and in a harsh tori&im not fixing shit,” “I'm not moving the gate
back,” and “I’'m not moving the fucking gateGunther Decl. {1 12, 14. Hudtested that Lebron
told Hughes to calm down, but that Hughes “contintoegell . . . about the railing or ‘gate.”
Id. 7 13. At that point, he attested, Lebrottémpted to arrest [Hughkg taking hold of his
upper left arm.”Id. § 14.

2. Aftermath

On November 18, 2011, Hughes was charged ngglsting arrest, in violation of N.Y.

Penal Law § 205.30, and disorderly conduct, olation of N.Y. Penal Law § 240.20(7), based



on the incident at the Courthouse. Def. 562DfBerg Decl., Ex. C. The prosecutor later
dismissed the resisting arrest gjmand added a charge of disg conduct, in violation of
N.Y. Penal Law 8§ 240.20(3)d. On August 23, 2013, Hughes agreed to an adjournment in
contemplation of dismissal ofetdisorderly conduct chargekl. § 21.

B. Procedural History

On September 12, 2014, Hughes filed the original complaint in this case in the New York
State Supreme Court, Bronx County. Dkt{1,. On December 2, 2014, Lebron removed the
case to this Courtld.

On February 9, 2015, Lebron moved to dssithe complaint, under Federal Rule of
Civil Procedure 12(b), for failur® state a claim. Dkt. 8. On March 2, 2015, Hughes filed an
amended complaint. Dkt. 22. It brought olaj pursuant to 42 U.S.C. 8§ 1983, for false arrest
and excessive forcdd. On March 23, 2015, Lebron answered. Dkt. 24.

On January 8, 2016, the Court halgre-motion conference&seeTranscript of January
8, 2016 Pre-Motion Conference (“Tr.”). On Fedary 19, 2016, Lebron filed a motion for partial
summary judgment on Hughes’dda arrest claim, Dkt. 58, along with a Rule 56.1 statement,
Def. 56.1, and a memorandum of law in support, B& (“Def. Br.”). Lebron also submitted
four supporting declarations, Berg Decl.pten Decl.; Gunther Ecl.; Walters Decl., a
supporting affidavit, Dalton #, and attached exhibits.

On March 5, 2016, Hughes submitted an affirmation by his counsel in opposition to
Lebron’s motion. Rawlins Aff. Hughes did rfile a Rule 56.1 statement or opposition brief.

On March 11, 2016, Lebron replied. Dkt. 68.

®> However, the last three paragraphs$iofjhes’s counsel’s affirmation are designated
“ARGUMENT,” and set forth legal guments opposing summary judgme8teRawlins Aff.
19 7-9. Lebron argues that these arguments must be disregarded because, “under Local Civil
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. Applicable Legal Standardsfor Motion for Summary Judgment

To prevail on a motion for summary judgmethie movant must teow[] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of material fact. In making this detenation, the Court mustew all facts “in the
light most favorable” to the non-moving partiolcomb v. lona Coll 521 F.3d 130, 132 (2d
Cir. 2008);see also Celotex Corp. v. Catret77 U.S. 317, 323 (1986).

If the movant meets its burden, “thenmoving party must come forward with
admissible evidence sufficient to raise a genuinesis$diact for trial in order to avoid summary
judgment.” Jaramillo v. Weyerhaeuser C®36 F.3d 140, 145 (2d Cir. 2008). “[A] party may
not rely on mere speculation or conjecture asédrie nature of the facts to overcome a motion
for summary judgment.’Hicks v. Baines593 F.3d 159, 166 (2d Cir. 20)(internal quotation

marks and citation omitted). Rather, the opposintypaust establish a genuine issue of fact by

Rule 7.1, legal argument must be set forth memorandum of law, not in an attorney
affirmation.” Def. Br. 5-6 (quotin@ejana Indus., Inc. v. Vill. of ManorhaveNo. 12 Civ. 5140
(JS), 2015 WL 1275474, at *3 (E.D.N.Y. Mar. 2®15)) (internal quotation marks omitted).
The Court would indeed be weliitin its authority to strikgparagraphs 7—-9 of the Rawlins
Affirmation on that basisSee Baity v. Kralik51 F. Supp. 3d 414, 419-20 (S.D.N.Y. 2014)
(rejecting attorney affirmation because it improperly contained legal argument and facts not
based on counsel’s personal knowled@s)li’s Maraschino Cherries Co. v. Shoreline Fruit
Growers, Inc, 887 F. Supp. 2d 459, 465 n.3 (E.D.N.Y. 20¢PJacing legal argument in an
affidavit is plainly improper, and the Court will lgrconsider the facts in the affidavit that are
based on . . . personal knowledge and admissildeidence.”). However, “[a] district court has
broad discretion to determine whet to overlook a party’s failure to comply with local court
rules.” Holtz v. Rockefeller & Cp258 F.3d 62, 73 (2d Cir. 2001And the Court strongly
prefers to resolve parties’ claims on the meragher than to dmose of them based on
procedural default. For this reason, amsidering Lebron’s matin, the Court treats the
“ARGUMENT” portion of the Rawlins Affirmé&ion as Hughes’s opposition brief and addresses
the arguments set forth therein.



“citing to particular parts ofmaterials in the record.” Fed. R. Civ. P. 56(c)(1)@e also
Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009).

“Only disputes over facts that might affece outcome of the suit under the governing
law” will preclude a grant of summary judgmemnderson v. Liberty Lobby, Ine77 U.S. 242,
248 (1986). In determining whethihere are genuine issuesnoéterial fact, the Court is
“required to resolve all ambiguiseand draw all permissible factual inferences in favor of the
party against whom summary judgment is soughidhnson v. Killian680 F.3d 234, 236 (2d
Cir. 2012) (quotingrerry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)) (internal quotation
marks omitted).

IIl.  Discussion

A. Applicable Law Governing 8 1983 False Arrest Claims

Section 1983 provides redress for a deproratf federally protaed rights by persons
acting under color of state law. 42 U.S.C. § 1988.prevail on a § 1983 claim, a plaintiff must
establish (1) the violation of a right, privileg®,immunity secured by the Constitution or laws
of the United States (2) by a persotirag under the coloof state law.West v. Atkins487 U.S.
42, 48 (1988)Flagg Bros., Inc. v. Brook=l36 U.S. 149, 155-56 (1978).

“A § 1983 claim for false arrest, resting on #aurth Amendment right of an individual
to be free from unreasonable seizures, includingsawithout probable cause, is substantially
the same as a claim for false arrest under New York I&Me¥yant v. Okstl01 F.3d 845, 852
(2d Cir. 1996)cert. denied528 U.S. 946 (1999) (inteal citations omitted)accord Jenkins v.
City of New York478 F.3d 76, 84 (2d Cir. 2007). UndenvN¥ork law, a plaintiff bringing a
claim for false arrest must show that “(1) the de#mt intended to confirféhe plaintiff], (2) the

plaintiff was conscious of the confinement, (3) the plaintiff did not eont the confinement
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and (4) the confinement was ratherwise privileged.”Singer v. Fulton Cty. Sherif63 F.3d
110, 118 (2d Cir. 1995) (quotirroughton v. State of New YoB8& N.Y.2d 451, 456 (1975))
(internal quotation marks omitted).

A confinement is privileged where the armegtofficer had probalkl cause to arresGee
Jocks v. Taverniei316 F.3d 128, 135 (2d Cir. 2003gnkins 478 F.3d at 84 (“The existence of
probable cause to arrest constigugstification and is a complete defense to an action for false
arrest, whether that action is brought undeedtaw or under § 1983.” (internal quotation marks
and citation omitted)). Probable cause eXistsen the arresting officer has knowledge or
reasonably trustworthy informat sufficient to warrant a pers of reasonable caution in the
belief that an offense has been committed by the person to be arréstedy’'v. Daly26 F.

App’x 66, 67 (2d Cir. 2001) (summary order) (quotBigger 63 F.3d at 119) (internal
guotation marks omitted).

The lawfulness of an arrest does not depamdn ultimate finding of guilt or innocence.
Pierson v. Ray386 U.S. 547, 555 (196 AViltshire v. WandermarmNo. 13 Civ. 9169 (CS), 2015
WL 4164808, at *3 (S.D.N.Y. July 10, 2015) (that ajes were later dropped is “irrelevant” to
guestion of whether probable cawsasted at time of arrestRather, “[w]lhen determining
whether probable cause exist[edlids must consider those faetgilable to the officeat the
time of the arrest."Panetta v. Crowley460 F.3d 388, 395 (2d Cir. 200@)ternal quotation
marks and citation omitted) (emphasiianettd; accord Devenpeck v. Alfor843 U.S. 146,

152 (2004) (“Whether probable cause exists ddpaipon the reasonable conclusion to be drawn
from the facts known to the arresting officetts time of the arrest.”)Moreover, “probable
cause does not require an awareness of a particuime, but only that some crime may have

been committed.”Ackerson v. City of White Plaing02 F.3d 15, 20 (2d Cir. 2012) (internal
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guotation marks and citation omitted). Accordindlt is not relevant whether probable cause
existed with respect to each individual chamejndeed, any charge actually invoked by the
arresting officer at the time of arrestlaegly v. Couch439 F.3d 149, 154 (2d Cir. 2006). “[A]n
arrest is not unlawful so long #se officer ha[d] . . . probablmause to believe that the person
arrested [] committedny crime’ Zellner v. Summerlid94 F.3d 344, 369 (2d Cir. 2007)
(emphasis added).

“The burden of establishing the absence of probable cause rests on the pl&etify.”

v. Marchinkowski1l37 F. Supp. 3d 495, 524 (S.D.N.Y. 2018})drnal quotation marks omitted).
The Court may determine, as a matter of katvether probable cause existed where there is no
dispute as to the pertinent eventsha knowledge of the arresting officeM/eyant 101 F.3d at
852.

Even if there was not probable cause to athesplaintiff, an officemwill be entitled to
qualified immunity if “arguéle probable cause” existed-e;, if “a reasonable police officer in
the same circumstances and possessingaime knowledge as the officer in questionld have
reasonably believed that probalgause existed in the light of well established la@&grrone v.
Brown 246 F.3d 194, 202—-03 (2d Cir. 2001) (internaltgtion marks and citation omitted).
The doctrine of qualified immunity providesamplete defense where “either (a) it was
objectively reasonable for the officer to beligkiat probable cause eted, or (b) officers of
reasonable competence could disagree onheh¢he probable cause test was m&dlino v.
City of New Havero50 F.2d 864, 870 (2d Cir. 199&xcord Posr v. Court Officer Shield No.
207, 180 F.3d 409, 416 (2d Cir. 1999). Its purpode igive[] governmenbfficials breathing
room to make reasonable but mistaken judgniemtd to protect “all but the plainly incompetent

or those who knowingly violate the law(City & Cty. of San Francisco v. SheehaB5 S. Ct.
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1765, 1774 (2015) (quotingshcroft v. al-Kidd563 U.S. 731, 743 (2011)) (internal quotation
marks omitted).

B. Analysis

In moving for partial summary judgment on ¢thes’s false arrest claim, Lebron does not
contest that Hughes has estdiid the first three elementstbat claim: that (1) Lebron
intentionally confined Hughesnd that Hughes was (2) consciamfsand (3) did not consent to,
the confinement. Lebron concedes that he teitidhe arrest the momem placed his hand on
Hughes’s arm.SeeTr. 7-8. He argues, however, that Hughes cannot satisfy the fourth element
of his claim—that the confinement was ndtertwise privileged—because there was probable
cause to arrest Hughes for disorderly condisf. Br. 13—18. Alternatively, Lebron argues, he
is shielded by qualified immunity, because there was arguable probable cause for Hughes'’s
arrest.Id. at 18-19. The Court addresses each argument in turn.

1. Therewas Probable Causeto Arrest Hughesfor Disorderly Conduct

Under New York law, “[a] person is guilty diisorderly conduct when, with intent to
cause public inconvenience, annoyance or alarmgakiessly creating sk thereof,” he: (1)
“engages in fighting or in violéntumultuous or threatening lavior”; (2) “makes unreasonable
noise”; (3) “[ijn a public place, [] uses abusier obscene language, or makes an obscene
gesture”; (4) “[w]ithout lawfulauthority, [] disturbs any unlawful assembly or meeting of
persons”; (5) “obstructs vehicular pedestrian traffic”’(6) “congregates with other persons in a
public place and refuses to comply with a lawful orafethe police to disperse”; or (7) “creates a
hazardous or physically offensive condition Iy act which serves no legitimate purpose.”

N.Y. Penal Law § 240.20.
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The offense has three elements: The deferslambduct must (1) “match at least one of
the descriptions set forth in the statute”; (2)eblic” in nature; and3) “be done with ‘intent
to cause public inconvenience, annoyance or alarwitbrrecklessness as to a ‘risk thereof.”
Provost v. City of Newburg262 F.3d 146, 157 (2d Cir. 2001) (quoting N.Y. Penal Law
§ 240.20).

As to the second element, “[tlhe NewrKalisorderly conducstatute punishes
‘disruptive behavior . . . of [a] publiather than individual dimension.’Id. (quotingPeople v.
Munafg 50 N.Y.2d 326, 331 (1980)). It is directat'situations that carr[y] beyond the concern
of individual disputants to point where they . . . becomaegpotential or immediate public
problem.” I1d. (quotingMunafqg 428 N.Y.2d at 331) (internal quotation marks omitted). The
New York Court of Appeals has instructed thatcamsidering whether this element is satisfied,
the Court should “employ[] a contextual analytkiat turns on considation of many factors,
including ‘the time and place of the episode under scrutiny; the nature and character of the
conduct; the number of other peopigehe vicinity; whether they are drawn to the disturbance
and, if so, the nature and number of those attracted; and any other relevant circumstances.”
People v. Baker960 N.Y.3d 354, 360 (2013) (quotiRgople v. Weaveld 6 N.Y.3d 123, 128
(2011)). It has emphasized, however, thadétendant may be guilty of disorderly conduct

regardless of whether the acti@sults in public inonvenience, annoyance or alarm,” as long as

the conduct “recklessly eates a risk of such public disruptioneaver 16 N.Y.3d at 128.

6 See also Weavget6 N.Y.3d at 128 (“[T]here is no per sequirement that members of the
public . . . be involved areact to the incident.”Baker 20 N.Y.3d at 360 (“We have clarified
that the risk of public disorder does not havbeeaealized but the circumstances must be such
that defendant’s intent to cteasuch a threat (or recklessmigard thereof) can be readily
inferred.”); People v. Todara26 N.Y.2d 325, 329 (1970) (“[Alppellant's emphasis on the
contention that théact of disorder was not estaliisd, to the exclusion of thisk that it might
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As to themens reaequirement, intent may be imfed based on circumstantial evidence,
including the defendant’s conductdatine surrounding circumstanceSee People v. Brace4l
N.Y.2d 296, 301 (1977People v. Rubackjr26 N.Y.S.3d 215, 2015 WL 5775824, at *2 (2d
Dep’t 2015) (table decision). “[W]ike at trial, where circumanhtial evidence must support a
finding of culpable intent beyoraireasonable doubt, a probableseadetermination . . . can be
made on substantially less evidencédlaski v. City of Hartford723 F.3d 382, 393 (2d Cir.
2013) (internal quotation marks and citation ondifteAs the Second Circuit has explained,
“because the practical restraints on police infild are greater withespect to ascertaining
intent . . ., the latitude accad to officers considering the prdida cause issue in the context of
mens rea crimes must be correspondingly grdat.(internal quotation marks and citation
omitted).

Applying these principles, the Court holds that the time Lebron took hold of Hughes’s
arm, there was probable cause tostrhém for disorderly conduct.

As an initial matter, it is undputed that, in the momenesalding up to the arrest, Hughes
unleashed an expletive-laden tirade againstdarebr the Courthouse lobby. Lebron, Gunther,
and Walters each attested that, before Lebraogal a hand on Hughes, Hughes yelled multiple
obscenities at him, including “I'm not fixing &fi “I'm not going any fucking where,” and “You
don’t know who the fuck | am.” Lebron Decl. 1 15-16, 18; Gunther Decl. 1 12-14; Walters
Decl. 1 9-10. This conduct faguarely within the scope bbth N.Y. Penal Law § 240.20(2),
which prohibits “mak[ing] unreasonable noisasid § 240.20(3), whichrohibits “us[ing]

abusive or obscene language” in a “public place.”

come to pass, ignores the véeyms of the statute itself.”People v. Kennedy9 N.Y.2d 761,
762 (1967) (“It is enough that disordersvhreatened by defendant’s conduct.”).
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Although Hughes, through his counsel’s unswaffirmation, conclusorily denies that he

yelled profanities, Rawlins Aff. 11 3, 5, he hdfered no viable evidence that refutes the Court
Officers’ attestationsSee Ying Jing Gan v. City of New Yd&®6 F.2d 522, 532 (2d Cir. 1993)
(party opposing summary judgment “may not rely simply on conclusory statements or on
contentions that the affidavissipporting the motion are noedlible”) (collecting casesf;ancel
v. NYPD Comm’r Raymond Kelljo. 13 Civ. 6007 (JMF), 2016 WL 590230, at *4 (S.D.N.Y.
Feb. 11, 2016) (“Barepse dixitdenials . . . carry little or no wght at the summary judgment
stage.”). Under 28 U.S.C § 1746, an unswornatatibn or affirmatiorconstitutes admissible
evidence “only when it is expressly subscribed asunger penalty of perjury Rossi v.
Fischer No. 13 Civ. 3167 (PKC) (DF), 2014 WL 5786942, at *3 n.3 (S.D.N.Y. Mar. 31, 2014)
(rejecting declaration for faite to comply with § 1746)eport and recommendation adopted
2014 WL 5786908 (S.D.N.Y. Apr. 15, 2014). BecaHsmghes’s counsel’s affirmation was rot,
it is of “no evidentiary value on summary judgnt. Indeed, it may not be considered on
summary judgment.’Aersale Inc. v. IbrahimNo. 13 Civ. 713 (KBF), 2013 WL 5366384, at *4
(S.D.N.Y. Sept. 25, 2013)ejecting attorney’s unswortfaimation and party’s unsworn
declaration for failure to comply with § 174%).

Nor does Hughes’s deposition testimony create an issue of fact on this$ent.

Rawlins Aff. 1 7-8. Critically, Hghes did not there deny thatd$teuted expletives at Lebron.

" Hughes’s counsel does not even state thamntitéers his affirmation recites are true and
correct. SeeRawlins Aff.;see also Sterling Fifth Assocs. v. Carpentile Cdde. 03 Civ. 6569
(HB), 2003 WL 22227960, at *5 (S.D.N.Y. Sept. 2603) (rejecting unsworn declaration under
8 1746 because declarant did not swear its condaares true and correct). By contrast, Lebron,
Gunther, and Walters each “declare[d] under permdlperjury that [everything set forth in his
declaration] is true and correct.” LebrDecl. 7; Gunther Decl. 4; Walters Decl. 4.

8 Counsel’s recitation of Hughestenial is separately inaissible on the ground that it is
hearsay.See Aersale2013 WL 5366384, at *4.
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Rather, he testified only that (1) he could restall what he said to Lebron during the Exchange;
and (2) he told Lebron that he “had no intens of going back up the stairs to place back the
metal barrier.” Hughes Dep. 60-62. But it is well blsthed that “a party’s failure to remember
what he said is not sufficient to creatgenuine issue of material facCSI Inv. Partners Il,
L.P. v. Cendant Corp507 F. Supp. 2d 384, 414 (S.D.N.Y. 20G4'd, 328 F. App’x 56 (2d
Cir. 2009) (summary orde?).And Hughes'’s testimony that bad Lebron that he had “no
intentions” of fixing the barrieis not inconsistent with hissd having made that point in
“obscene” or “unreasonably nois[y]’rtas. N.Y. Penal Law §8§ 240.20(2), 8).On the
summary judgment record, therefore, a reasienaby could only find that, in the moments
leading up to the arrest, hen observed Hughes engagingonduct proscribed by § 240.20—
thus satisfying the first elemeat a disorderly conduct charge.

As to the second element, the “publisrdiption” requirement, the undisputed facts
compel the conclusion that Ledwr’'s conduct was “public” in nata. As noted, in determining
whether this element is satisfied, the Court noosisider “the time and place of the episode

under scrutiny; the nature andaracter of the conduct; thember of other people in the

% See, e.gKennedy v. City of New York70 F. App’x 83, 84-85 (2d Cir. 2014) (summary
order)(plaintiff's testimony that he was “unable temember whether he encountered any red
lights before being pulled ovewas “not sufficient to contradi [officer’s] testimony [that he

saw plaintiff run a red light], aio raise a genuine dispute of fact”; affirming summary judgment
for defendant on false arrest amdlicious prosecution claimsjee also idat 85 (where plaintiff
testified at deposition that he could not remengparticular fact, heould not, in response to
summary judgment motion, submit affidavit clamgirecollection that would have raised an
issue for trial).

10See Posr v. New York State Court Offitéw. 96 Civ. 5200 (CLP), 2006 WL 656985, at *8
(E.D.N.Y. Mar. 13, 2006) (plairfis testimony that “his ‘sese’ was that ‘everything was
flowing,” and that “he ‘couldn’t say’ whether ftifec had stopped or not because he was ‘totally
focused’ on the court officer” did not contraditficers’ testimony that lintiff was obstructing
pedestrian traffic).

17



vicinity; whether they a drawn to the disturbance and, if #ze nature and number of those
attracted; and any otherdegant circumstances.’Baker, 960 N.Y.3d at 360 (quoting/eavey
16 N.Y.3d at 128). Here, it is undisputed ttet Exchange occurred during business hours in
the lobby of a criminal courthouseasetting in which even a mindrsturbance may rise to the
level of a “public problem.”Provost 262 F.3d at 157 (quotinfgunafg 428 N.Y.2d at 331). As
the Seventh Circuit has explained:

Because of the character of a courg®s clientele and the importance of

preserving a calm atmosphere for thieesparticularly of the lay people—

witnesses and jurors, outsiders to thgalesystem—who nevdmeless play a vital

role in the administration of justice, podi and guards are entitled to exercise a

degree of control that would loppressive in a different setting.
Braun v. Baldwin346 F.3d 761, 765 (7th Cir. 2008); at 762—65 (probableause existed to
arrest under analogous disorderly conduct ordiravhere defendant refused to comply with
officer’s instruction to “steside” in courthouse lobby, and “tead threatened to sue [the
officer]”). Itis also undisputed that betwesix and 11 individuals we present in the lobby
throughout the Exchange, and that at |&aste were “drawn to the disturbandé.Compare
Provost 262 F.3d at 157-58conduct was sufficiently public trigger the disorderly conduct
statute” where “incident occurred in the policatisin [when] six or sevemembers of the public
were in the waiting room, and § number of police officers we present in the station'ith

Munafqg 50 N.Y.2d at 331-32 (evidence insufficienstestain disorderly conduct conviction

where defendant’s confrontation with Statev@o Authority construction crew took place in

' That is, at least the individuals appear ttave been drawn to tire-ArrestExchange. A
substantially greater disruption occurred moments latee bebron attempted to initiate the
arrest: The tumultuous struggletlensued attracted the attentof at least 15 civilians and 11
court officers who left their pésto help subdue HugheSeeVid. 10:21:18-10:22:21.
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broad daylight on his own property, “far removieaim any public thorougfare or business or
residential area,” and “not a sinddgpasser was attracted to the scene”).

As to the nature and character of the conduslbyon attested thaty addition to using
obscene language, Hughes was “contational” and “belligerent,”rad appeared to be “enraged
and possibly intoxicated or erionally disturbed.” Lebrobecl. § 17. Accordingly, Lebron
attested, he was “concerned that [Hughes] might use [his mug] to strike [him] or another
person.” Id. Given Hughes'’s forceful displacement of the barrier just moments earlier, Lebron’s
apprehension was objectively reasonable. dddais concerns were borne out by Hughes’s
exaggerated response to Lebraatempt to grasp his arnSeelebron Decl. | 19-22
(“[Hughes] twisted awayrom me, flailed one or both armend took several steps toward a set
of metal barriers . . . that separated the celubdly from the security aa. In twisting away
from me, [Hughes] almost collided with a man who was walking down the steps. . . .
[Hughes] continued to resist byisting his body and arms even after falling to the floor. . . .
Eventually, we were able tostain [Hughes] . . . and | cufféds hands behind his back. Even
then, he continued to struggledato yell at my fellow officersrad myself.”). Faced with these
facts, a reasonable juroould only conclude that the “vakcand aggressive confrontation”
“extend[ed] beyond the exchange between the indiVidisputants to a poifrwhere it bec[ame]
‘a potential or immediate public problem.Weavey 16 N.Y.3d at 128-29 (quotingunafqg 50

N.Y.2d at 3312

12 Compare Baker20 N.Y.3d at 362—63 (insufficient proof public harm where defendant
made two abusive statements to officepablic street, where statements “were not
accompanied by menacing conduct,” “officer was poaition of safety [in his patrol car] and
could have closed his windows and ignored defetytiand there was “nbasis to infer that
[officer] felt threatened by the statementsiihdPeople v. Fassinge®75 N.Y.S.2d 602, 605
(Auburn City Ct. 2013) (insufficient proof of public harm where adfiwas “in the safety of his
patrol car,” “[t{]he gesturesna statements made by Defendatthough crude and disrespectful,
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Finally, as to thenens reaequirement, Hughes’s condwand the circumstances
surrounding the Exchange unavoidably supporhterence that Hughes at least recklessly
created a risk of “public inconvenience, annayaor alarm.” N.Y. Penal Law § 240.20. As one
New York court has observed, “disruptivencluct involving lougrofane language and
tumultuous physical behavior in a public building)ere members of the public are actually or
reasonably anticipated to be present, is deeatmadst inherently tpose a risk of public
inconvenience, annoyance, or alarm, given thdined spaces, the number of persons typically
present, and the likelihood that disordesnduct would be observed by other®&ople v.
O’Neill, 26 N.Y.S.3d 215, 2015 WL 5775832, at *228 Dep’'t 2015) (table decision)

(affirming disorderly conduct conviction wherefeledant, at 3:10 p.m. at Yonkers City Hall,
directed “loud profane insults,” accompaniedtbseatening gestures, at City Hall employee,
when several members of the public were “statdy a few feet away” in the waiting roor?).

Here, multiple members of the public were in fact present during the disruption.

were not likely to incite further events,hdthere was “[no] indicain that Defendant moved
toward the officer in a threatening manner [ar that] any member of the public even knew
what was occurring”)with Cancel 2016 WL 590230, at *1, *4 (“ndispute that Plaintiff's
conduct was ‘public’ in nature” where confratibn took place in crowded bar, plaintiff
disobeyed officers’ instruction tstep away from the bar (whetieere were bottles and glasses
that could conceivably be used as weapors)d' tried to argue with officers when they
approached him individuallygnd People v. Browr97 N.Y.S.2d 934, 936 (2d Dep’'t 1986)
(“Once defendant became publicly abusive and used obscenities against [Trooper] Martin, which
conduct was apparently noticed by other persams had entered thservice area, Martin
reasonably could have believed that defenddm@tsavior under the circumstances constituted a
public disturbance and the subsequent arrest for disorderly conduct was therefore proper.”
(internal citations omitted)).

13 See also United States v. Nels600 F. App’x 90, 94 (2d Cir. 2012) (“Nelson’s combative

tone and abusive language, coupled with the locaif the incident [outside a public market],

were sufficient to warrant a person of reasonabldion in the belief that Nelson was recklessly
creating the relevant risks.” (internal quotation marks omittdafjas v. Cty. of Putnam 91 F.

Supp. 2d 364, 374-75 (S.D.N.Y. 2002) (officers reasonably believed plaintiff had requisite intent
for disorderly conduct charge, where he “spokth&oofficer defendants in front of the cottage,
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Therefore, based on the undisputed facts knimarebron at the time, there was probable
cause to believe that Hughes’s conduct in thar@ouse lobby “satisfiedll three components”
of 88§ 240.20(2) and (3%ance] 2016 WL 590230, at *4 (quotirgrovost 262 F.3d at 157),
“making out a ‘complete defense to [Hughes’s] action for false arrdst. (quotingJenking
478 F.3d at 84%*

In light of this ruling, the Court need ndétermine whether, as Lebron claims, Hughes’s
act of displacing the barrier taide the Courthouse indepentlgrsupplied probable cause for

his arrest. As noted, before entering tlwei€house, Hughes pushed aside a metal barrier

peppered his argument with profanities, mad@aificant spectacle, and attracted the attention
of at least one neighboreople v. Gluckjhagrq®20 N.Y.S.3d 293, 2015 WL 5682868, at *1
(1st Dep’'t 2015) (table decam) (“factfinder[] was warranteth concluding that defendant’s
conduct—using abusive and obscéareguage at the arresting afér in the Penn Station LIRR
waiting area—recklessly created a risk of agmtial or immediate puic problem™ (quoting
Weavey 16 N.Y.3d at 128)eave to appeal denie@6 N.Y.3d 1088 (2015);azarus v. State

980 N.Y.S.2d 276, 2013 WL 4757033, at *3 (Ct. Cl. 208ble decision) (where claimant was
“loud, used abusive or obscene language tiia@cded the attention of the already crowded
[courthouse] corridor, [and] had been told on salveccasions to cease,” he “was acting at least
recklessly, if not with intentto a cause public disturbance).

14 See, e.gWeaver 16 N.Y.3d at 128-29 (affirming disorderly conduct conviction where
defendant was loudly yelling and weng his arms in parking latutside hotel at 1:25 a.m., and
became “vocal and aggressive” when confromigadfficer, repeatedly shouting obscenities at
his wife and officer, despite e warnings to settle dowrRubackin 2015 WL 5775824, at *1—
2 (affirming disorderly conduct conviction wieeofficer responding to 911 call found defendant
“acting irate, yelling and flailing his arms” emCVS, and defendant, when approached by
officer, “became aggressive . . . and raised his hands as if to fight” him) (internal quotation
marks omitted)People v. Terry950 N.Y.S.2d 493, 2012 WL 231553, at *1 (1st Dep’t 2012)
(table decision) (affirming disorderly condwainviction where defendant yelled and loudly
cursed at arresting officer in crowded subway statiéayple v. Morena824 N.Y.S.2d 769,
2006 WL 2161002, at *1-2 (Crim. Ct. N.Y. CB006) (table decisionjallegation that
defendant, while standing on streetner at 11:21 p.m., screathéGo fuck yourself. Fuck you
cop” at officer, causing “annoyance and alarrnthgeneral public,” ¢ablished “reasonable
cause to believe” that defemdtdad violated 8§ 240.20(3)People v. Santord209 N.Y.S.2d 499,
500 (Cty. Ct. Westchester Cty. 1961) (affirmingaiderly conduct conviction where defendant
used “vile, profane and abusive” language towaotice officer, resuliig in neighbors leaving
their front porches and approaching the officer).
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installed on the sidewalkgearly striking a passerbyseeVid. 10:20:39-43. In the few seconds
before Lebron replaced the barrier to its ordjiposition, approximatelffve pedestrians were
required to navigate around itd. at 10:20:39-52. Hughes laterttBsd that he “wanted [the
barrier] out of [his] way because [he] saw red for [it] to be there.” Hughes Dep. 48.

On its face, this conduct appears to fathim the scope of N.Y. Penal Law § 240.20(5),
which prohibits obstructing pedestrian traffigth intent to caue public inconvenience,
annoyance or alarm, or recklessly creating athskeof.” However, “New York courts have
interpreted this provision to permit punishmenty where the conduct at issue does more than
merely inconvenience . . . trafficJones v. Parmley65 F.3d 46, 59 (2d Cir. 2006), such as
where protesters block trafffor a significant period of timer cause an “unusual traffic
disruption,”Evans v. City of New Yarklo. 12 Civ. 5341 (MKB), 2015 WL 1345374, at *32
(E.D.N.Y. Mar. 25, 2015]collecting casesy. Because Hughes'’s displacement of the barrier
created only a temporary inconvenience to a limmawohber of pedestrians, it did not clearly rise
to that level.

The Court is similarly unpsuaded that the barrier displacement was sufficiently
obstructive to trigger § 240.20(&yhich prohibits creating, ith the requisite intent, a

“hazardous or physically offensive condition lnyact which serves no legitimate purpose.”

15See, e.gEvans 2015 WL 1345374, at *11 (“The undisputedttathat Plaintiff was convicted
for obstructing an intersection and disobeyinmphce officer fail to show more than an
inconvenience to vehicular traffic, and therefdeenot establish probabbause [to arrest for a
violation of § 240.20(5)] as a matter of law.People v. Johnsor22 N.Y.3d 1162, 1163-64
(2014) (dismissing indictment against defendaiatrgld with disorderlgonduct for refusing to
obey officer’s order to move from street cormdrere he was partially blocking a store entrance,
because there was no evidence of “alctu threatened public harm’Beople v. Pearl321
N.Y.S.2d 986, 987 (1st Dep’t 197 BFomething more than the temporary inconvenience caused
to pedestrians by the demonstrators’ blockinthefwest crosswalk, requiring them to enter the
roadway to get to the other side, was requiregligiain a conviction fabstructing pedestrian
traffic.”).
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See, e.gPeople v. Whartar819 N.Y.S.2d 852006 WL 1094556, at *{Cty. Ct. Nassau Cty.
2006) (table decision) (“This seati of the statute . . . pertainfg]. . . situations such as
throwing fireworks into a crowd or loosening noxs chemicals within a confined area such as a
theater; or strewing garbage, sadr noxious substances in pulp@ssages.” (internal citations
omitted)). It was this provision of the diserty conduct statute, along with resisting arrest,
which Hughes was initially charged with vialey. Def. 56.1 § 20. (Hughes was later charged
with violating § 240.20(3)).d. Critically, however, “it is nbrelevant whether probable cause
existed with respect to each individual chamejndeed, any charge actually invoked by the
arresting officer at the time of arrestlaegly 439 F.3d at 154. Rather, an arrest is lawful “so
long as the officer ha[d] . . . probable causbdheve that the person arrested ha[d] committed
any crime’ Zellner, 494 F.3d at 369 (emphasis add¥dY.herefore, because the Court has held
that Lebron had probable cause to arrasgtés for disorderly conduct under 88§ 240.20(2)
and/or (3), Hughes's false arretaim fails as a matter of law.ebron is thus entitled to
summary judgment on that claim.
2. Lebron is Shielded by Qualified Immunity
Even if there were not probable cause tostrrighes for disorderly conduct, his false

arrest claim would still fail, because it is cleaattthere was at least arguable probable cause for

161t follows that any dispute as to Lebron’s sdtjve basis for the arrest is immaterial and does
not, as Hughes claims, preclude summary judgmgaeRawlins Aff. 1 9 (“Tkere is an issue of
fact as to whether Mr. Hughes was arresteddfursing to replace the biger that had already
been replaced or for refusing to comply witkdens defendant claims lave issued requiring
Plaintiff to present himself for arrest.’Anderson477 U.S. at 248 (“Only disputes over facts
that might affect the outcome of the suit unither governing law will properly preclude the entry
of summary judgment.”). Any dispute whethebron “attempted to force [Hughes] up the
stairs to move the barrier,” Rawlins Aff. i9,similarly immaterial, as it has no bearing on
probable cause: Because the probable cags@yrfocuses on the officer's knowledge at the
moment he initiated the arresge Panettad60 F.3d at 395t is irrelevant whether Lebron, after
restraining Hughes, tried force him up the lobby steps.
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his arrest.See Washpon v. Pas61 F. Supp. 2d 394, 403—-04 (S.D.N.Y. 2008). That is, based
on the undisputed facts knownltebron at the time, “officersf reasonable competence could
disagree on whether the prdib@cause test was metGolino, 950 F.2d at 87Gsee, e.g.Adonis
v. ColemanNo. 08 Civ. 1726 (MGC), 2009 WL 3030197, at *8 (S.D.N.Y. Sept. 23, 2009)
(officer “had at least arguable probable causartest [plaintiff] for dsorderly conduct . . . on
the basis of unreasonable noise under New Perkal Law § 240.20(2)” wheplaintiff “raised
her voice and refused to leave” courthou¥égshpon561 F. Supp. 2d at 403 (“[E]ven if the
officers had mistakenly believed that Washpon ysethnity or that there were other people in
the courthouse lobby, (and as a matter of common sense people come in and out of courthouse
lobbies all the time) then qualified immunity wdybrotect the officers deng as their belief
was reasonable.”). Accordingly, Lebron is #at to qualified immunity on Hughes'’s false
arrest claim. This ruling supplies amdependent basis for granting Lebron’s motion for
summary judgment on that claim.
CONCLUSION

For the foregoing reasons, the Court grants Lebron’s motion for partial summary
judgment as to Hughes'’s false arrest clainughts may proceed to trial against Lebron on his
excessive force claim. The Court directs coutseheet and confer in person within three
weeks of this decision to attempt to resolve tlaise. In the event a settlement is not reached, a
joint pretrial order, motionm limine, proposed/oir dire questions, and requests to charge will
be due on October 31, 2016. Oppositions to any moiioliraine will be due November 7,
2016. After the Court reviews tiparties’ submissions, the Cowwrtaff will contact counsel to
schedule a trial date.

The Clerk of Court is respectfully directemlterminate the motion pending at Dkt. 58.
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SO ORDERED.

Pand A, FAW

Paul A. Engelmayer
United States District Judge
Dated: September 19, 2016
New York, New York
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