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Petitioner, : 14 Civ. 9482 (PAE)

y- ; OPINION & ORDER

OSCAR AVILES, in his official capacity as Director of
Hudson County Department of Corrections;
CHRISTOPHER SHANAHAN, in his official capacity

as New York Field Office Director for U.S. Immigration :
and Customs Enforcement; JEH JOHNSON, in his
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ERIC HOLDER, in his official capacity as the Attorney
General of the United States; and the U.S.
DEPARTMENT OF HOMELAND SECURITY,

Respondents.

X

PAUL A. ENGELMAYER, District Judge:

Jose Aristedes Holguin Reynoso (“Holguin™), an alien, petitions for a writ of habeas
corpus, pursuant to 28 U.S.C. § 2241. Holguin is detained in prison in New York, pursuant to a
detainer issued by the Department of Homeland Security (“DHS”) while proceedings to remove
him from the United States are underway. Holguin claims that he is entitled to an individualized
bond hearing to determine whether he presents a danger to the community or a risk of flight. He
argues that DHS lacked authority under the mandatory detention statute, § 236(c) of the
Immigration and Nationality Act (“INA™), 8 U.S.C. § 1226(c),’ to detain him without such a

hearing. For the reasons that follow, the Court rejects Holguin’s claim.

I The mandatory detention statute was passed by Congress as § 236(c) of the INA and is codified
at 8 U.S.C. § 1226(c). For ease of reference, the Court cites it as § 1226(c).
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Background?

A. Holguin’s Citizenship and Immigration Status

Holguin was born in 1977 in the Dominican Repubiet.§ 18;id. Ex. D. In 2000, he
married Arelis Atagracia \éntua Rodriguiz (“Ventura”), who is also from the Dominican
Republic. 1d. 18 id. Ex. A. They have one child, a son born in 2000 in New Jeriskj 18.
In 2007, Holguin entered the United States as a lawful permanent reddiermd. Ex. D. In
2010,Ventura became a naturalized U.S. citizéh.{ 18 Since Holguin’s arrival in the United
States, he has lived with his wife and son in New J€esaept when he has been in custody)
and has typically maintained employmeid.  19.

B. Holguin’s Criminal History

In January 2013, the U.S. Drug Enforcement Administration (“DE&gan
investigating a drug traffickingrganization thatvas distributingsignificant quantities of heroin
in the New York City area. Based on intercepted phone calls and physical surggdigemts
concluded that members of the organization would be preparing packages ofdreroin
redistributionat anapartment in the BronxSeeid. Exs. E, F.

On May 13, 2013agentsnteredhat apartmentwhere they came up@m active heroin
mill. Id. Ex. E. When the agents entered, Holguin and several dtlegt<o flee via the fire
escapebutwere caught.ld. During the ensuingearch of the apartment, agents recovered

multiple packagesf heroin, packaging materials, coffee grinders used to grind heroin, loose

2 The Court’s account of the facts is derived from the parties’ submissions, includmgriol
Petition for Writ of Habeas Corpus (Dkt. 1) (“Petaid the exhibits attached thereds well as
the Government’s Response (Dkt. 10) (“Gov’'t Response”).



heroin that had not yet been packaged, and glassine enveldpé&$olguin and others were
arrested that day on narcotics charges®

On December 3, 2013, Holguin pled guilty to conspiracy to distribute and possess with
intent to distribute heroin. On July 22, 2014, he was sentenced to time served, amounting to
approximately 14 months imprisonmer8eeGov’t Responsekx. 2; see alsdJnited States v.
Holguin, 13Cr. 438 (KPF), Dkt. 218. Holguin was released from custody on or about July 22,
2014, after which he remained subject to supervision by the U.S. Probation Gielekt. 8
(“Holguin Br), Ex. L; Pet. Ex. I;see alsd.3 Cr. 438, Dkt. 218.

C. The RemovalProceedings

On October 9, 2014, U.S. Immigration and Customs Enforcement (“l&E3ted
Holguin andinitiated removal proceedings agaihgn by issuing a Notice to Appear (“NTA")
Pet.{ 2;id. Ex. H.

As the basis for removdlCE contended that Holguwas removablen two statutory
grounds, both triggered by his narcotics convict{@iNA 8§ 237(a)(2)(B)(i) which provides
for removal following a conviction for a controlled substance violagitber being admittecand
(2) INA 8 2371a)(2)(A)(iii) , which provides for removal following a conviction for an aggravated
felony after being admittedid. Ex. H.

Significant here|CE also determined that Holguin is subject to mandatory detention
under 8§ 1226(c), and therefore was not entitled to an individualized bond hearing. On that basis,
Holguin has been detained since October 9, 2014, without swedriag. Pet. { 2. Holguin’s

nextremovalhearing is scheduled for February 13, 2015. Gov't Response, Ex. 5

3 Holguin asserts that May 13, 2013 was the one and only day on which he participated in
narcoticgrafficking. SeePet.q 23.



D. Holguin’s Petition for a Writ of Habeas Corpus

On Deember2, 2014, Holguirfiled a petition for a writ of habeas corpushis Court.
Dkt. 1. His argument is that the mandatory detention statute, 8 1226(c), does not apply to him,
because he was taken into IQiSdy twoanda-half months after his release from criminal
custody, whereas the statute provides for mandatory detention only for coiemedvaom
DHS detains “when. .releasetl from criminal custody On that basis, he seeks a bond hearing.

OnJanuary 5, 2015, the parties proposed, and the Court appaovexipedited briefing
schedule. Dkt. 4-50nJanuaryg, 2015, Holguin filed a memorandum of law in support of his
petition. HolguinBr. On January 20, 2015, respondents filed an opposition. DKiGbY't
Br.”). OnJanuary23, 2015, Holguin replied. Dkt. ¥2Holguin Reply Br.”).
Il. Jurisdiction

This Court has subject matter jurisdiction to hidalguin’s petition for a writ of habeas
corpus under 28 U.S.C. § 2241(c)(3).

The Court is not deprived of jurisdiction by 8 U.S.C. § 1226(e), which prohibits judicial
review of “[tlhe Attorney General’s discretionary judgment” regardthg detention or release
of any alien or the grant, revocation, or denial of bond or parole.” That is bétalgsen’s
petition challenges not a discretionary decision whether to grant releasé{®std@nstruction
of the mandatory detention statutgee, e.g.Garcia v. Shanahar615 F. Supp. 2d 175, 179
(S.D.N.Y. 2009) (“While the Immigration and Nationality Act . . . precludes revieWweof t
‘Attorney General’s discretionary judgment’ with regard to ‘detentiorel@ase of any alien or
the grant, revocation, or denial of bond or parole,” 8 U.S.C. § 1226(e), the Utated Supreme
Court rejected the contention that § 1226(e) deprives courts of jurisdiction to cohsiiemges

to the interpretation of the mandatory detention statute.”) (ddemore v. Kim538 U.S. 510,



517 (2003))Monestime v. Reilly704 F. Supp. 2d 453, 456 (S.D.N.Y. 2010) (“[A] district court

may review challenges to removal detention based on questions of statutq@ngtatem or
constitutional challenges to the statutory frameworlsé€g also Henderson v. I.N.$57 F.3d

106, 119-22 (2d Cir. 1998) (habeas review extends to statutory questions in context of removal).
II. Discussion

Holguin’s claimturns on the proper constructiof a single clause within 8 U.S.C.

8 1226(c). he Court refers to this clause, which reads “when the alien is released,” as the
“when released” clause.

By way of background, federal law contains two distinct provisions governing arsalien’
detention while removal proceedings are pending. Section 1226(a) allows heuheigration
authorities to detain an alien during removal proceedings, subject to a bond hearingC.8 U.S
8§ 1226(a). Section 1226(c), entitled “Detention of criminal aliens,” however, provides for
mandatory detention of certain criminal aliens. Immigration autesnnay not provide such
aliens with a bond hearing. They may release such aliens only for limited purpossevantt
here, relating to the alien’s service as a testifying or cooperating witltk$s1226(c)(2).

Section 1226(c)-with the “when retased” clausemphasized-reads in full:

(c) Detention of criminal aliens

(1) Custody
The Attorney General shall take into custody any alien-who

(A) is inadmissible by reason of having committed any offense covered in
§ 1182(a)(2) of this title,

(B) is deportable by reason of having committed any offense covered in
§1227(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of this title,



(C) is deportable under § 1227(a)(2)(A)(i) of this title on the basis of an
offense for which the alien has been sentemaedterm of imprisonment of at
least 1 year, or

(D) is inadmissible under § 1182(a)(3)(B) of this title or deportable under
§81227(a)(4)(B) of this title,

when the alien is releasgdithout regard to whether the alien is released on

parole, supervised release, or probation, and without regard to whether the alien
may be arrested or imprisoned again for the same offense.

(2) Release

The Attorney General may release an alien described in paragraph (1) bely if t
Attorney General decides pursuant to 8 3521 of Title 18 that release of the alien
from custody is necessary to provide protection to a witness, a potentialswanes
person cooperating with an investigation into major criminal activity, or an
immediate family member or close associate oftaegis, potential witness, or

person cooperating with such an investigation, and the alien satisfies the Attorney
General that the alien will not pose a danger to the safety of other persons or of
property and is likely to appear for any scheduled procgedrdecision relating

to such release shall take place in accordance with a procedure that considers the
severity of the offense committed by the alien.

Id. (emphasis added).

Holguin does not dispute that he is removable under grounds set forth in the mandatory
removal statute. Two grounds listed in § 1226(c)(1)(B) clearly apyly:8 237(a)(2)(B)(i),
which provides for removal following a conviction for a controlled substance waplatter
being admitted; and 8 237(a)(2)(A)(iii), which provides for removal after a coowifor an
aggravated felony after being admittddstead, Holguin argues thtae “when released” clause
imposes a time limivithin which DHS must act to detain such an abéter his release from

criminal custodyin order to Awfully forego a bond hearing. Holguamgues that th2.5-month

4 Originally, the authority and duties imposed by § 1226(c) were tifdbe Attorney General;
today, they belong to DHSSee6 U.S.C. 88§ 202, 251, 557.



gap between his release and his DHS detention exceeded that permitted bytinePstaii28;
Holguin Br.3-7, 9.

Although the Supreme Court and the Second Circuit have not yet considered such claims,
numeroudederal courts haveThese courts have diadinto two broad groups their
constructions of whethéhe statutoryterm “when the alien is releasedquiresthat the alien
have been detained by immigration authorities immediately upon releaserinumatcustody.
Onegroup, consisting of numerous district couhi@s heldhat this termndeedsets a time limit
within which DHS must act, and that this lims metonly where the alien is taken into custody
immediately upon release from custoéyg( pursuant tomimmigrationdetainer filedwith
prison authoritiesj. This Court hasalledthis interpretation the “timémiting” constructionof

8 1226(c). See Straker v. Joned86 F. Supp. 2d 345, 352 (S.D.N.Y. 2013).

® Seee.g, Rodriguez v. ShanahaNo. 14 Civ. 09838 (SN) (S.D.N.Y. Jan. 30, 20X#)gched to
Holguin’s Feb. 2, 201tetter,Dkt. 13); Cruz v. ShanahamNo. 14 Civ. 09736 (VEC) (S.D.N.Y.
Jan. 30, 2015) (attached to Holguin’s Feb. 2, 2015 letter, DktFiR)eroa v. AvilesNo. 14

Civ. 09360 (AT) (S.D.N.Y. Jan. 29, 2015) (attached to Holguin’s Feb. 2, 2015 letter, Dkt. 13);
Martinez-Done v. McConnelNo. 14 Civ. 3071 (SAS), 2014 WL 5032438, at *6—8 (S.D.N.Y.
Oct. 8, 2014)Araujo-Cortes v. Shanahahlo. 14 Gv. 4231 AKH), 2014 WL 3843862t *7-8
(S.D.N.Y. Aug. 5, 2014)t.ora v. Shanaharl5 F. Supp. 3d 478, 487-88 (S.D.N.Y. 200&an
v. Orsing No. 11 Civ. 3682 (LTS) (S.D.N.Y. June 30, 204dral decisiol, Aparicio v. Mulleg
No. 11 Civ. 0437 (RJH) (S.D.N.Y. Apr. 7, 2011) (san@uisaire v. Muller 758 F. Supp. 2d
229, 236 (S.D.N.Y. 2010NMonestime v. Reilly704 F. Supp. 2d 453, 458 (S.D.N.Y. 2010);
Garcia v. Shanahar615 F. Supp. 2d 175, 182 (S.D.N.Y. 200 alspe.g, Castaneda v.
Souza952 F. Supp. 2d 307, 321 (D. Mass. 20@&@)mezRamirez v. AsheiNo. 13 Civ. 196
(RAJ), 2013 WL 2458756, at *3 (W.D. Wash. June 5, 20B3a;quera v. Longshor@&lo. 13

Civ. 00543 RM) (MEH), 2013 WL 2458756, at *4 (D. Colo. June 4, 20I3})|uisMorelos v.
ICE Field Office Dir, No. 12 Civ. 1905JLR), 2013 WL 1914390, at *5 (W.D. Wash. May 8,
2013);Dighero-Castaneda v. Napolitanblo. 12Civ. 2367 DAD), 2013 WL 1091230, at *7
(E.D. Cal. Mar. 15, 2013Bogarin-Flores v. NapolitandNo. 12 Civ. 0399JAH) (WMC), 2012
WL 3283287, at *3 (S.D. Cal. Aug. 10, 201@)tiz v. Holder No. 11 Civ. 1146[0AK), 2012
WL 893154, at *3 (D. Utah Mar. 14, 201Rhodr v. Adduci697 F. Supp. 2d 774, 778-79 (E.D.
Mich. 2010);Scarlett v. U.S. Dep’t of Homeland S&832 F. Supp. 2d 214, 219 (W.D.N.Y.
2009);Zabadi v. ChertoffNo. 05 Civ. 0333%WHA), 2005 WL 3157377, at *5 (N.D. Cal. Nov.
22, 2005)QuezadaBuciov. Ridge 317 F. Supp. 2d 1221, 1230 (W.D. Wash. 2004).



The other group has held that the term “when tiem & released” instead creates a pre
condition for DHS to exercise its mandatory detention authority, but does not s¢toaigiem
deadline for its use. Two courts of appeals have adopted thissaevylvain v. Attorney
Generalof U.S, 714 F.3d 150, 156-61 (3d Cir. 2018Bpsh v. Lucerp680 F.3d 375, 378-84
(4th Cir. 2012), as have various district colirtShis Court hasalled this interpretation the
“duty-triggering” construction of 8§ 1226(c5ee Strakerd86 F. Supp. 2d at 353.

In late 2013, this Court carefully considered these competing constructistrakerv.
Jones also involving aletainedalien denied an individualized bond hearing. The Court held
that, although the “duty-triggering” constructiofithe “when released” clauses on balance

the more persuasivethe statute’s text was not conclusivd. at 354-56.But, the Court noted,

® See, e.gRomero v. Shanahaho. 14 GQv. 6631 KBF), 2014 WL 6982937, at *4-5 (S.D.N.Y.
Dec. 10, 2014)Charles v. AvilesNo. 14 Gv. 3483 MHD), 2014 WL 3765797, at *4—6
(S.D.N.Y. July 25, 2014Debel v. DuboisNo. 13 GQv. 6028 (TS) (JLC), 2014 WL 168904 2at
*4-5 (S.D.N.Y. Apr. 24, 2014)johnson v. Orsin®42 F. Supp. 2d 396, 402—-07 (S.D.N.Y.
2013);Santana v. MullerNo. 12 Civ. 430 (PAC), 2012 WL 951768, at *4 (S.D.N.Y. Mar. 21
2012) Guillaume v. Muller No. 11 Civ. 8819 (TPG), 2012 WL 383939, at *4 (S.D.N.Y. Feb. 7,
2012);Mendoza v. MullerNo. 11 Civ. 7857 (RJS), 2012 WL 252188, at *3 (S.D.N.Y. Jan. 25,
2012);Gomez v. NapolitandNo. 11 Civ. 1350 (JSR), 2011 WL 2224768, at *ID(8.Y. May

31, 2011);Sulayao v. Shanahaho. 09 Civ. 7347 (PKC), 2009 WL 3003188, at *5 (S.D.N.Y.
Sept. 15, 2009keealso, e.g.Pena v. TryonNo. 14 Civ. 282JTC), 2014 WL 4093567, at *3-6
(W.D.N.Y. Aug. 18, 2014)Mora-Mendoza v. Godfre\No. 13 Civ. 01747 (AJB), 2014 WL
326047, at *3 (D. Or. Jan. 29, 201@utierrez v. HolderNo. 13 Civ. 05478JST), 2014 WL
27059 (N.D. Cal. Jan. 2, 2014)isneros v. NapolitandNo. 13 Civ. 700 (JNEJJK), 2013 WL
3353939, at *1 (D. Minn. July 3, 2013) (adopting report and recommend&itan)t v. Holder
No. 12Civ. 00075 [PJ) (HGD), 2012 WL 4735574, at *2 (N.D. Ala. Sept. 27, 20E3pinoza-
Loor v. Holder No. 11 Civ. 6993KSH), 2012 WL 2951642, at *5 (D.N.J. July 2, 2012);
Khetani v. PettyNo. 12 Civ. 0215@DS), 2012 WL 1428927, at *2 (W.D. Mo. Apr. 24, 2012);
Garcia Valles v. RawsomNo. 11 Civ. 0811LSA), 2011 WL 4729833at *3 (E.D. Wis. Oct. 7,
2011).

" The Court also found the BIA’s interpretation “more consistent with the history and eurpos
the mandatory detention statute, as canvassed by the Supreme Caumire” Straker 986

F. Supp. 2d at 35%ee also id(“Congress adopted [8 1226(c)] against a backdrop of wholesale
failure by the INS to deal with increasing ratesminal activity by aliens.” (Qquotin@emore

538 U.S. at 518))d. (“Congress had concluded that the INS suffered from a totalrinability



assuminghat theterm “whenreleased” were heldmbiguous, the Court was required to defer to
a reasonable agency interpretation of an ambiguous st&dufeiting Chevron, U.S.A., Inc. v.
Natural Resources Defense Council, J@&7 U.S. 837 (1984))And, the Board of Immigation
Appeals (“BIA”), the highest immigration body charged with interpretingiamgdementing
immigration laws had in 2001 adopted the “dutfiyggering” constructiorof the “when released”
clausein Matter of Rojas23 I. & N. Dec. 117 (BIA 2001)Straker, 986 F. Supp. 2d at 352.

In Rojas the BIAdeterminedhat “this statutory language imposgéa duty on the
Service to assume the custody of certain criminal aliens and spg¢Hrepoint in time at which
that duty arise8. Matter of Rojas231. & N. Dec.at 121. The BIA explained that thehen
released” clause “modif[ies] the command that the Attorney General [now Didibjake into
custody certain criminal aliens by specifying that it be done when the aleleased from
criminal incaceration.” Id. (internal quotation marks omittedUnder this interpretation, the
“when released” clause does not place an expiration date on DHS’s duty under §1226(c); i
alien who meets the requirements of 81226(c) is released from criminalycaatb®HS does
not immediately take him into immigration custody, DHS continues to have the duty, and

therefore the authority, to take that alien into custdsiyaker 986 F. Supp. 2d at 352-53.

to remove deportable criminal aliens,’ a ‘major cause’ of which ‘was theeggdailure to
detain those alies during their deportation proceedings.” (quotidgmore 538 U.S. at 519).



In Straker this Court held that the BIATsterpretatiorwasreasonable and warranted
deference undeChevron See idat3568 On that basis, i Court adopted the “duty-
triggering” construction.Id.®

Perhaps mindful that this Court has consideredrajedtedthe claim that § 1226(c)
permits DHS to detain an alien only in cases involving immediaterplesise detention
Holguin, in his brief, does not meaningfully pursuatérgument. Nor does Holguin advance
any new argument in support of that construction.

Insteal, Holguinadvances a different theoride argues that § 1226(cl@avs DHS to
detain a covered alien without a bond heaanly where it has detained the alien within “a
reasonable period” following his release from criminal custddigiguin Br.3—7, 9-10.

Holguin makes two arguments in support of this construction. First, he argues, the text of

8 1226(c)itself yields this rading Second, and more substantialig, argueshatthis readings
required by the canon that a court is to awasthtutory construction that givese to

constitutional concerns. As to the latter point, Holgugues thatwhere an alien had long been
at liberty following release from criminal custodigtaining the alien based on commission of an
offense listedn § 1226(c) without affording the alien a bond hearing would violate the Due

Process Clause of thé&th Amendment.

8 Notably, the BIA has had the opportunity to revidijas including after a number of the
decisions construing the statute were handed down. It has declined toSkestatter of
Garcia-Arreola, 25 1. & N. Dec. 267, 268, 271 n.4 (BIA 2010).

® This Court, however, ultimately ruled for Straker, and directed that he be given a bomg heari
on a separate statutory ground: He had never been “released” following his oconv&ttiaker

had been released on bail following lirrest on narcotics chargea pretrial release which the
Court held did not satisfy § 1226(c)—and had been sentenced to prol&#deid at356—63.

10



Holguin’s first argumenthased solelpn the text of § 1226(c), is quickly turned away.
Whatever its merits as a mattdrpolicy, and puing to one side whether a “reasonable time”
limitation must be imputed to the statute to avoid Due Process concerns, §'$22&{s)mply
does not and cannot support imputing such a time limit. Section 1226(c) does not use the word
“reasonable.”And Congress knew how to build a reasonablenessalintinto a statute. It
used the term “reasonable” 12 other sections of the lllegal Immigration Reform and Immigrant
Responsibility Act of 199¢°1IRIRA”) —the very statute which added the mandatory detention
provision, 8 1226(c) Seehttp://www.uscis.gov/iframe/ilink/docView/PUBLAW/HTML/PUB
LAW/0-0-0-10948.htmIK Mart Corp. v. Cartier, InG.486 U.S. 281, 291 (1988) (“In
ascertaining the plain meaning of the statute, the court must look to the partatulzmg
language at issue, as well as the language and design of the statute as a Wihal€gurt's
role is to interpret a statutdt is not to rewrite it. SeeClark v. Martinez 543 U.S. 371, 378
(2005) (rejecting interpretation that “would . . . invent a statute rather thaprettene”);In re
TradeMark Cases100 U.S. 82, 99 (1879) (“To limit this statute in the manner néecdafor
would be to make a new law, not to enforce an old one. This is no part of our duty.”) (citations
omitted).

Holguin’s argument based on constitutional avoidasoeore substantial. And Holguin
is not alone in adopting this readinip Castaneda v. Souzevolving two aliens who haelach
been detainetbr more than four years after their releases from criminal cuséogagnel of the
Court of Appeals for the Firglircuit recently helgbased on the constitutional avoidance canon,
that althoughthe “when releasedflausedoes not require a criminal alien’s immediate
detention, it doesequire that “criminal aliens be detained withineasonable timafter their

release from state criminal custody’69 F.3d 32, 44 (1st Cir. 2014) (emphasis add@&d)be

11



sure,less thariwo weeks ago, following briefing in this cadee tFirst Circuigranted the
government’s petition to vacate t@astanedapinionand rehear the casa banc SeeDkt. 13
(Feb. 2, 201%etter fromHolguin, reportng developments in relevant case las®e als&¥69

F.3d 32 rehearing en banc granted, opinion withdraglrstCir. Jan 23, 2015). But, insofar as
Holguin hasadoptedhe Castanedganel’sreasoning, the Court considers the analysis in that
decision forits persuasive valueSeeDkt. 13.

Castanedalerived ts constructiorfrom Justice Kennedy’s concurrencellamore
There,the Court, 5-4, held that 8 1226(c)’s mandatory detention scheme is not facially
unconstitutional. The alien ibemorehad been dained the day after his release from state
custody,seeKim v. Ziglar, 276 F.3d 523, 526 (9th Cir. 2002), and had remained in custody for
more than six months without an individualized hearsagDemore 538 U.S. at 530He
argued that § 1226(c) violates due process because isdllbl8to detain an alien without an
individualized finding that the alien is dangerous or a flight riskat514. The Supreme Court
rejected that argumentt heldthat aliens whose convictions fell within § 12@6hay
constitutionally be detained “for the brief period necessary for their r@npoeceedings.’ld. at
513. The Court distinguishets decision inZadvydas v. Davj$33 U.S. 678 (2001), whidiad
held that aliens whose deportation is unfeasible cannot be held indefiratabr, in order to
justify an alien’s detention for longer than six months, the government needed to shiow that
removal was reasonably foreseeald83 U.S.at 699-700.As the Court inDemoreexplained,
“[w]hile the period of detention at issuedadvydas—i.e., after the statutory deadline fan
alien’s removal had passedwas ‘indefinite’ and ‘potentially permanent,’ the detention [under

8 1226(c)] is of a much shorter duration.38U.S.528 (quotingZadvyas 533 U.Sat690-91).

12



Most removal cases, the Court noted, were completisdsrthan twanonths, and the remainder
were completed, on average, in just four months miakeat 529.

In the portions of hi®emoreconcurrenceited by theCastanedaane] Justice Kennedy
noted that, because mandatory detention under 8 1226(c) is premised on the alien’s datgportabil
due process requires, and DHS provides, an individuateadngto ensure that the alien is in
fact deportable 538 U.S. at 531-32 (Kennedy, J., concurrifigHe continued: “For similar
reasons, since the Due Process Clause prohibits arbitrary deprivations pf &ilbanful
permanent resident alien such as respondent could be entitled to an individualizethdtter
as to his risk of flight and dangerousness if the continued detention became unreasonable
unjustified.” Id. at 532. Justice Kennedy then wroté/ére there to be an unreasonable delay
by [ICE] in pursuing and completing deportation proceedjngsould becomaecessary then to
inquire whether the detention is not to facilitate deportation, or to protect agsknst ftight or
dangerousness, but to incarcerate for other reasdtohsat 532—33.

Justice Kennedy’s concurrentlee Castanedganel stated, “suggests that ‘an
unreasonable delay by [ICE] in pursuing . . . deportation proceedings’ could make mandatory
detention under subsection (c) constitutionally suspect apgres a limiting construction.”
Castaneda769 F.3d at 39 (quotingemore 538 U.S. at 532-33 (Kennedy, J. concurring))
(ellipses substituted faoncurrence texty First Circuitpane). Further, he panel stated[we]
are left to wonder whether the petitioners’ sudden arrest and detentiontis fiactlitate

deportation, or to protect against risk of flight or dangerousness, but to incarcetesf

10 For this purpose, DHS holds adseph hearing atvhich the alien “may avoid mandatory
detention by demonstrating that he is not an alien, was not convicted of the predicater
that [ICE] is otherwise substantially unlikely to establish that he is in factctubjenandatory
detention.” Demore 538 U.S. at 514 n.3ee also In re JosepB2 I. & N. Dec. 799 (BIA 1999).

13



reasons, which would offend due processd’ at 48 (quotingZadvydas533 U.S. at 690).
Therefore “We think the ‘when . . released’ claus must be construed as benefitting aliens
detained years after release in order to avoid constitutional doubts. Avoidance ofitbomski
doubt is a ‘cardinal principle of statutory interpretatidond. at46-47 (quotingZadvydas533
U.S. at 89).

The First Circuitpanelaccordingly held that although § 1226(c) does not require that an
alien be taken into immigratiaetentionmmediately after releageom criminal custodyid. at
44, it doegequire “that criminal aliens be detained within a reabtatime after their release
from state criminal custody.fd.!! As tohow this standard would apply in practitiee First
Circuit panelappeared to envisiamcasespecific inquiry: “[W]hat is a reasonable time must
account for the inherent difficulties in identifying and locating an alien ugease from state
custody. The statute does not tolerate unreasonable delays, but neither doas istrécjui
immediacy. . .. [T]he reasdpla time within which the government must detain an alien to
satisfy the ‘when . . . released’ clause will depend on the practical nesseashand.”’ld. at 44-
45.

Applying this standard, the st Circuitpanelheld that the period+a each caseanore
than four years-betweerthe two petitionersteleass from criminal custodgnd their

detentions by ICE had been unreasonably.ldbtherefore affirmed the district courts’

11 Supporting this conclusion, the First Circuit panel noted, was the lack of evidence that
Congress “contemplated automatic detention’s being imposed yeararaétien’s release from
custody.” Id. at 43. Congress instead, the First Cirpaihel stated, had a “generalizatént to
detaincriminal aliers in order to protect the community and ensure swift deportatidn But
where “the government has delayed several years before arrestirgnatha presumption of
dangerousessand flight risk is eroded by the years in which the alien lived peaceably in the
community.” Id.
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decisions grantinthe petitiors and diredng thatindividualized bond hearindse held Id. at
49.

The First Circuipanels analysisin Castanedas not without soméorce. As the panel
recognized, e statute’s implicit premise thall criminal aliens covered by 226(c)present
dangers andr risks of flight requiring pre-removal detentiompeasily fits the circumstanae
which the alien has lived peaceably and openly in society for years afterdasadtom prison.
769 F.3d at 430ne carappreciatehe dislocation experienced by alien (and higamily)
whereremoval proceedings, atide alien’s mandatorstatutory detentiom the service othem,
areabruptlyinitiatedlong afterhisrelease from crinmal custody.And, as a policy matter, the
idea of holding a hearing test whether particularalienwas a danger or flight riskherehe
claims to have livedn uneventful lifen societylong afterhis release from custody has
understandable logic.

For threereasonshowever this Court wouldhesitatebeforeadoptingthe First Circuit
panels conclwsionthatthese circumstances implicate the canon of constitutional avoidance, so
as torequireimporting irto 8 1226(cthe requirement thanandividualizedhearingbe held in
cases of unreasonalges-detentiordelay

First, to the extent thpanel’'soutcome was driven by thaappealingesultsworkedby
§ 1226(c)’'s mandatory detention commamautlier casedike Castanedanvolving long delays
between release from criminal custody and the onsigtehtion'? case law in the area of

deportatiormakes cleathatharshness not tantamount to a duegeessviolation. The nation’s

12 For aneven longer delay between release from criminal custody and deteatidvartinez
Done v. McConneliNo 14 Civ. 3071 (SAS), 2014 WL 5032438, at *9 (S.D.N.Y. 2014)
(granting habeas corpus petition, and ordering that bond hearing be held, where alien was
detained approximately 10 years after his release from criminal custody).
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deportation laws, in fact, have long hzategoricafeatures denounced asdulyrigid.'® These
include, most obviouslyherequirement ofirtually mandatory deportatioior thecommission
of designated offenseasich as aggravated feloniese8 U.S.C. § 1227 (setting out grounds for
removability);id. 8 1229b (granting\ttorney General discretion to “cancel removal” only where
removable alien meets several conditipRg)dilla v. Kentucky559 U.S. 356, 363—-64 (2010)
(“[I]f a noncitizen has committed a removable offense after the 1996 effective datseof th
amendments, his removal is practically inevitable but for the possible exefrtisdged
remnants of equitable discretion vested in the Attorney General to cancel réonovancitizens
convicted of particular classes of offensed.NI.S. v. St. Cyr533 U.S. 289, 297 (20019tatute
grants Attorney General authority to cancel remardy “for a narrow class ahadmissible or
deportable aliens))and the requirement in 8§ 1226(c) of mandatory deteftiocertain
categories of criminal aliengpheld inDemore

However notwithstandinghe capacity for categorickws to yield*frustratingly harsh
resultsin individual cased)ebel v. DuboisNo. 13 Civ. 6028 (LTS) (JLC), 2014 WL 1689042,
at *5 (S.D.N.Y. Apr. 24, 20143he Supreme Courgas inDemore hasfrequentlyupheld

classwidereatmenbf aliensin theareaof deportation, including over due procesall#ngest

13 See, e.gUnited States v. Dist. Dir. of Immig. & NaR22 F.2d 537, 538 (2d Cir. 1955);
Rahman v. McEIrqy884 F. Supp. 782, 787 (S.D.N.Y. 1998e alsdHeitland v. I.N.S.551

F.2d 495, 504 (2d Cir. 1977) (Kaufman, J., dissenting) (“The majority holds that Heinz and
Hennelore Heitland, apparently outstanding members of their community andcs pdramyear

old daughter who was born and has lived all her life in New York, may not even appeal to the
Attorney General for discretionary suspension of deportation. It takesgidiposition because

it is of the view that the Heitlands’ sixeek trip to Germany in 1971-72 to visit Heinz'sksi

and, as it then appeared, possibly dying sister ‘meaningfully interrupteadséven year
continuous presence in the United States. | cannot agree that anything in theatromand
Nationality Act compels such a harsh result, and accordinglgénis) (footnote omitted).

14 See, e.gReno v. Flores507 U.S. 292, 295 (1993) (rejecting due process challenge, brought
by class of detaingdivenile aliens, to INS policy of releasing such aliens only to their parents
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As the Court hasxplaired, bright line ruleg this areaadvanceadministrative predictability
and practicality.See, e.gFlores 507 U.Sat 313 (permitting the INS to ust a degree,
“reasonable presumptions and generic rules” in setting detention pekeyglsdemore 538
U.S. at 528 (“[W]hen the Government deals with deportable aliens, the Due Processddes
not require it to employ the least burdengomeans to accomplists goal.”’); id. at 551-52
(Souter, J., dissenting) (criticizimgajority’s holding because 8§ 1226(c) “select[s] a class of
people for confinement on a categorical basis and den[ies] members of thahglabance to
dispute the necessity of putting themay”).

Secondto the extent the First Circysianelbased itdinding of a due process violation
on Justice Kennedy'swing-vote concurrencén Demore Justice Kennedy was addressing a
different issue altogether. At issuelemorewas the duration of immigratiashetentior—not
theduration ofliberty preceding detentionit was in thaparticular context that Justice Kennedy
invoked concern about “arbitrary deprivations of liberty” and the possibility tlzatfal
permanent residémlien could become constitutionally “entitled to an individualized
determination as to his risk of flight and dangerousnebe ifontinued detentidmecame
unreasonable or unjustified.” 538 U&.532 (Kennedy, J., concurring) (emphasis added).

Justice Kennedy’soncurrencelid notaddresslet alone propose a dugopess test to
govern,the separate issue presentedh®/duration of timéaken byimmigration authorities

beforeapprehenithg a criminal alienafterconmpletion of his prison senteac In Castanedathe

relatives, or legal guardiangarlson v. Landon342 U.S. 524, 541 (1952) (upholding, against
due process challenge, detention of aliens without bail in deportation proceedingshelye

were suspected Communists, and explaining: “As the purpose of the InternatySEciuio

deportall alien Communists as a menace to the security of the United States is establisieed by
Internal Security Act itself, Title I, 8 2, we conclude that the discretion laaikan the Attorney
General was certainly broad enough to justify his detemdi@dl these parties without bail as a
menace to the public interest.”).
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First Circuitpanelimplied otherwise But it did soby presenting with ellipsedustice Kennedy’s
statementhat where there was “an unreasonable delay by [ICE] in pursuing and completing
deportation proceedings,” 538 U.S. at 532—-33 (Kennedy, J., concuthied)ue Process Clause
might beimplicated. In thecritical part of its decision, the First Circuit presented that statement
to read “an unreasonable delay by [ICE] in pursuing . . . deportation proceedingastaneda
769 F.3d at 39 (quotingemore 538 U.S. at 532—-33 (Kennedy, J. concurringhe elision is
significant: Justice Kennedy nowhere suggesteat DHS’sdelay alone in pursuing deportation
proceedings might itself violatiue pocesst® At most, hisdicta referencing the “pursui[t]” of
deportation proceeding®nbe read to suggest that the combined time taken in puranthg
completingdeportation psceedings could give rise to a due process concern.

Third, to theextent the Due Process Clause were heficated by thdact that time
passed betweencaiminal aliens release from prison and tktart ofhis preremovaldetention

under 8§ 1226(c)nore focusedttention would need to be given to the appropriate dumeps

15 Had Justice Kennedy expressed that yiews not by any means clear thas views, as the
fifth vote in that case, would necessarily*banding on us,’as the First Circuit panel concluded.
Castaneda769 F.3d at 39. As noted, the issu®bfS’s pre-detention delay was not presented
in Demorenor decided therby the full Court. Three of the four dissenting Justices took the
view that a criminal aliesovered byg 1226(c)s inherently entitled to an individualized bond
hearing into dangerousness and flight riSeeDemore 538 U.S. at 551 (Souter, J., dissenting
in part, joined by Stevens and Ginsburg, gDue process calls for an individual deténation
before someone is locked awdy.Their votes therefore are reliably counted as opposed to
mandatory detention (whether or not there was pre-detention delay). However, tthe four
dissenter, Justice Breyer, took a narrower view. He opinedrhalten’s right to such a hearing
ought to exist only where the alien claimed that he was not deportable and whdeenthigas
“not interposed solely for purposes of delay” and “raises a question of ‘law ‘athfztas not
insubstantial”). Seed. at 579(Breyer, J., dissenting in part) (internal citations omitted).
Technically, therefore, it may be that Justice Kennedy’s views would be bindingpweracourt
only where the condition®cited by Justice Breyer exiskee generally Marks v. Unit&tates
430 U.S. 188, 193 (1977). In this case, notably, Holguin does not appear to challenge the
underlying basis for deporting him, let alone to raise a substantial questionaffiaet in such
challenge.
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inquiry than appears in ti@@astanedganel’s decision. Holding that due process forbids
“‘unreasonable delays” in initiatirguch detentiorthe paneénvisioned an inquiry, apparently
casespecific,into “the inherent difficulties in identifying and locating an alien upon relzage
state custody,” “the practical necessities at hand,tla@dovernment’s basis for pursuing
mandatory detention after the alien’s release from criminal custody. 769tB8d4®, 47.In
the case before ithe paneput the onus on the Government to explain the delay (more than four
years) in detaining the aliens antly 8 1226(c)s premisethata coveredalien presents a danger
and aflight risk remained validong after his release from criminal custody. The Government in
Castaneddailed—it apparently did not attempt—to carry that burd®n.

But the inquiry inta*unreasonable deldyat leastas envisioned by theéastanedaane|
is problematic particularlyif it were appliedn all cases in which DHS detained a criminal alien
after (as opposed to immediately upon) release from custody. To gauge reass®glihe First
Circuit panelappearedo anticipatea threshold inquiry into the basis IDHS's decisiors to
detain the crinmal alien at some point after his release from criminal custodyo pursie
mandatory detention. Depending on the outcome ofélaisonablenessquiry, it appears, a
bond hearing would, or would not, be requir&ked. The panek decision did not, however,
make clear whether reasonablengssild turn onobjective factorge.g, the pacetand the
circumstances undevhich DHS had worked to locate atieen apprehend the alijeor on
DHS'’s subjective state of min@.g, whether the delay was purposeful or the product of, for

example, errant communications from local law enforcement authqriiesh both. Nor did

18 The First Circuitpanel statd that the Government had “offered no explanation” for the “years-
long delay in bringing removal proceedings after the petitioners’ relemasecriminal custody”
or for its decision to pursue detentidil. at 47.
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the panektate whether a showing of prejudice to the alien from the delayed onsetrdfatet
would be required, and if so how it would be measured, given that an alien covéré@2s(c)
had no reasonable expectation other than of immediate detention followed by rémamell.
the panedid notidentify any threshold period of pre-detention deleyg( six month® a yeaP)
necessary to trigger the inquiry (presumably before a courtpimther the delay had been
reasonable.

In this Court’s viewjf the due process clause wemgplicated at all by an unreasonable
delay in initiating precemoval mandatory detention, a substantial period of deddyeastsix
months—would be necessary to trigger a due process inquiry. That is basaheeSupreme
Court’s decision irZadvydageveals,jn the context oactual detention, six months’ detentias
the earliespossilbe point at whichdue proceswould requirea hearing See533 U.S. at 701.

The Court’sdecisionin Demorereinforces the pointSee538 U.S. at 530-31.

17 Significantly, n thecriminal law contextyhere a claim is madsf preindictment delaygdue
process is violated only where a defendant can show both substantial prejudice fiehayhe
andthat the delay waisitentionalon the Government’s parGeeUnited States v. Cornielld71
F.3d 748, 752 (2d Cir. 1999)An indictment broughfbefore the applicablstatuteof

limitations runs outinay nevertheless violate due process wherénglietment delay has been
shown to cause ‘substantial prejudice’ to the defendatfility topresent hislefense and ‘the
delay was an intentional device to gain [a] tactical advantage over the acqusgenbting

United States v. Marigrd04 U.S. 307, 324 (1971) (“[T]he Government concedes that the Due
Process Clause of the Fifth Amendment would requimaidsal of the indictment if it were
shown at trial that the pfiadictment delay irthis case caused substantial prejudice to appellees’
rights to a fair trial and that the delay was an intentional device to gain tach@aitage over

the accused.))(footnote omitted)see generallynited States v. Valenzuela-Berndb8 U.S.

858, 869 (1982) (Marion makes clear that proof of prejudice is generally a necessary but not
sufficient element of a due procedaim, and that the due process inquiry must cerdhe
reasons for the delay as well as the prejudice to the accused.”) (duotiad States v. Lovasco
431 U.S. 783, 790 (1977)he Castanedaanel appeared to contemplate some inquiry into
DHS'’s intentions, insofar as it envisioned examining wlieliHS'’s delay in pursuing and
initiating detention under 8 1226(c) in the service of removal was undertaken for improper
reasonsi.e., ones other than the legitimate one of “facilitat[ing] deportatioiCdstaneda769
F.3d at 48 (quotingadvydas533 U.S. at 690).
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Zadvydasnvolved a due process challenge to detention of aliens under 8 U.S.C.
8 1231(a)(6)which goveris detentiorafter an order of removal. That provisipermitted the
Attorney Generalo detain removable aliens for longer than the 90-day statutory removal
period—and perhaps permanently. 533 @&tS88-89. Given the due process concemsad
by indefinite (and perhaps permanent) detention, the Court read § 1231 to permit continued
detentio of an alien (after the removal period) only for such time as is reasonablgargdes
secure the alien’s removald. at 699-700. The Court adopted a presumption that detestion i
reasonable if it lastfor six months or lesdd. at 701. Wherethe governmergeekdo detainan
alien for longer than six months, howeveémustshow thathe alien’sremoval § reasonably
foreseeableld. at 699-700.

Demore in turn, involved a due process challenge to the mandatory detention statute,
8§ 1226(c). The alien argued that his detenffonsix monthsyiolated due process, because
there had not beenhearing tadetermire if hewas dangerous or a flight risk. 538 U.S. at 514.
The Court, however, upheld mandatory detention, “for the brief period necessary fooyatem
proceedings,” for the “class of deportable aliens” that Congress speciffesistatute.ld. at
513, 518. In so holding, the Court noted that, in most cases brought under 8§ 1226(c), an alien’s
detention pending removal would last an average of 47 days; in the remainingrcesgesh ithe
alien appealed the Immigrati Judge’s decision to the BlA |asted,on average, an additional
four months.Id. at 529. In denying the aliemn individualized hearing on these grounds, the
Court emphasized the particular context of pre-removal detention, noting that, “[gretfase
of its broad power over naturalization and immigration, Congress regularlys mdks that
would be unacceptable if applied to citizen&d” at 521 (quotindg/lathews v. Diaz426 U. S. 67,

79-80 (1976)).
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In light of these precedents, it followpso factg that, at a minimum, a sixonth delay
in initiating such detentioalso presumptively cannot violate due procdssieither a period of
six months’ actual mandatory detention pending removal proceedegsofg nor a period of
six months’ actual detention following issuance obaater ofremoval Zadvyda¥ can form the
basis of a valid due process claim, thenaging periodof six monthdefore commencement of
detention cannot violate due process either. Indbedyassage of such tinfar frominjuring
the criminal alien, wold arguably be windfallfor analienwho immediately upon release from
custodywas subject tonandatory detention in contemplation of removal. And such
presumption makes sense. Barring specifically ptedrary facts, the inference that such a
delay in apprehending the alien was due to quotidian bureaucratic factors—which o@ not g
rise to a credible claim of a constitutional violatieis compelling.

In light of this analysis, Holguin does not have a credible claim that the perio@iitva
half months)etweerhis releasdrom custody on his heroin conspiracy offense and the start of
his mandatory detentiagaverise to adue process violation. (Holguin does not protest the
duration of his detention, only the length of time that precegaden he wasat liberty) And
the principle of constitutional avoidance does not require imputing to 8 1226(c) the right to an
individualized bond hearing for persons in Holguin’s circumstances. The Court, acbgrding
rejects Holguin’s claim that hisghts have been violated by his mandatory detention pursuant to
§ 1226(c).

CONCLUSION
For the foregoing reasons, the Court denies Holguin’s petition for a writ of$habea

corpus. The Clerk of Court is directeddose this caseThe dismissal is withoytrejudice to
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the filing of a new § 2241 petition by Holguin in the event that his detention becomes

unreasonably prolonged.

SO ORDERED. @M /q . {A jl/gﬂ)//

PAUL A. ENGELMAYER ~
United States District Judge
Dated: February 5, 2015
New York, New York
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