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JESSE M. FURMANUNnited States District Judge:

This case presents a question that remains unresolved by the United State$ Cour
Appeals for the Second Circuit and has divided the district courts in this Cirbeithey the
mandatory detention provision of the Immigration and Nationality Act (“IN&"J.S.C.

8 1226(c) (“Section 1226(c)"applies where, as a here, an alien is convicted ofteerwise
gualifying offense but is not detained by the immigration authorities immediatetyhipor her
release from criminal custody. Petitioddbert Omar Young petitions for thverit of habeas
corpus pursuant to Title 28, United States Code, Section 224iijng that he is entitled-
eitherunder the INAor as a matter of due processto an irdividualized bail determination.
Siding with those courts that have held that Section 1226(c) applies without regahe:fioer
an alien is detained immediately upon his or her release from criminal custedourt
concludes that Young is not entitlelan individualized bail determination, at leastyet.
Accordingly, and for the reasons explained below, it denies Young's petition withqudipee

to a renewed petition ibr when his detention becomes unreasonably prolonged.
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BACKGROUND

The relevat facts are largely undisputeshd can be stated brieflyyoung isa citizen of
Jamaica and permaneesident of the United States. (Am. Verified Pet. (Docket No. 7) (“Pet.”)
1 1. In October 2013, while driving in Maryland, he was stopped and found to be in possession
of approximately twenty pounds of marijuan&et. 1 2; Pet'r's Reply Red{s Opp’n Writ
Habeas Corpus (Docket No. 13) (“Petr’r's Ex.”), Ex. D. at 28; GoReturn (Docket No. 9)
(“Govt.’s Ex."), Ex. B at 8-19. As a reslt of that conduct, hiaterpleaded guilty to possession
with intent to distribute a controlled substaredéelonyunder Maryland law, and wagntenced
to ninetydaysin jail, with credit for time served(Govt.’s Ex.B at 1-2, 5 Petr'r'sEx. D. at 26-
27). On April 26, 2014, Maryland released Young, but he did not remain at liberty for long. On
August 28, 2014, approximately four months aftsrreleasérom Maryland custody, Young
was once again takento custody —this time by immigration officials who had initiated
removal proceedingsgainst hinbased on his conviction. (P&t5;Govt. Ex. Q.

Youngremans infederal immigratiorcustody, inNew Jerseyhavingnever receivea
bond hearing. Invoking Section 1226(c), Respondents maintain that Y ddag/and
conviction subjects him to mandatory detention for the duration of his immigration giogee
Young sought a change of custody stdtas animmigration Judge (“IJ”), but the 1J rejected
thatrequest in Decemb@014 (Govt.’s Exs. D, E). He hasapparently als@iled applications
for Cancellation of Removal and asylum, amanigration proceedings amngoing (Pet'r's

Mem. Law Supp. PetWrit Habeas Corpus (Docket No. 8) (“Pet’r's Mem5))Petr'r's Ex. G

1 Although Petitioner styled Docket No. 13 as a “reply,” his actual reply is found &eDoc
No. 12. Docket No. 18ppears to contain the exhibits that Petitioner originally tried to file as
part of his Amended PetitionSéeDocket No. 7 and associated error message). Because
Respondents have not objected, the Court will consider the exhibits filed at Docket No. 13.



(Docket No. 23). On December 2, 2014hile temporarily present in this District to attend a
hearing in his immigration proceediny&ung filed the presenpetition (Docket No. 1}
DISCUSSION

Young seeks relief on two primary grounds. First, he contends that because he was not
taken into custody by the Department of Homeland Security (“DHS”) imnedyliapon release
from Maryland custody, he is not subject to mandatory detention under Section 1226(c), but is
instead entitled to a bond hearing under Section 1226(a). (Pet.2§ R8t'r's Mem. 717).
Second, he argues that his continued detention violates the Due Process Clause given both the
gap between when he was released by Maryland officials and when he was detained by
immigration officials and the total length of time that he has spent in DHS custeety.{{ 28
30; Pet'r's Mem. 17-20). The Court begins with Young’s statutory arguments beafioiregtto
his constitutional claims.
A. Mandatory Detention Pursuant to Section 1226(c)

When aralienis arrested and detained pending a decision on removal, DHS generally

has the discretion to release him on bo8de8 U.S.C. § 1226(a). DHS has no discretion,

2 The Court suspects that Young filed his petition in this District as a way ofdiggehe

Third Circuit, which — as discussed below — has taken a position adverse to the one that Young
argues here. Young’s forum shopping aside, there is no dispute that jurisdiction and venue are
proper, as Young was present in this District at the time that the petition wasyddedllSee,

e.g, Mendoza v. MullerNo. 11CV-7857 (RJS), 2012 WL 252188, at *2 (S.D.N.Y. Jan. 25,

2012) (“*Although Petitioner is being held in New Jersey, jurisdiction is propersiiCthurt

because he filed the petition while detained in New York in conmestiith his immigration
proceedings.”).(SeeResp’t’'s Mem. Law Opp’n Pet. Writ Habeas Corpus (Docket No. 10)
(“Resp’t’'s Mem.”) 3 n.2 (conceding that jurisdiction and venue are prpper)

8 Strictly speaking, Section 1226 grants authority to, and imposes duties on, “tmeAttor
General” rather than DHS. Effective March 1, 2003, however, “the Immigration and
Naturalization Service (INS), under the direction of the Attorney Generakdea exist and its
functions were transferred to” DHS/asquez v. Holde602 F.3d 1003, 1006 n.3 (9th Cir. 2010)
(citing Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 (Nov. 25, 2002));
see alsdee 6 U.S.C. 88 202, 251, 557. Wiitlt transfer of authority, “the title ‘Attorney



however, to release aliemvho have committed certain enumerated offenSes. id8 1226(c).
Instead, under Section 1226(c)(1), DHS “shall take into custody any alien whairmastted
certain offenses enumerated in Sections 1226(c)(1)(A) through (c)(1){@n“the alien is
released, without regard to whether the alien is released on parole, superesss
probation, and without regard to whether the alien may be arrested or imprisoneaatyan f
same offense.’ld. 8§ 1226(c)(1). Section 1226(c)(2) does grant DHS authority to “release an
alien described in paragraph [c](1),” but only in certain limited circurostarelated to the
protection of withesses kriminal casesld. 81226(c)(2). The question here — which has long
divided courts nationwide — is whether the language in Section 1226(c)(1) requiringpDHS t
take qualifying aliens into custody “when..released” means that an alieho, like Young, is

not detained by DHS immediately after his release from criminal custodyjecsto

mandatory detention pursuant to Section 1226(c) or entitled to an individualized bond hearing
pursuant to Section 1226(a$ee Straker v. Jone@86 F. Supp. 2d 345, 352-53 (S.D.N.Y. 2013)
(citing many cases on both sides of the question).

Significantly, the Court does not confront that question on a blank slate. Separate and
apart from the many courts that have weighed in on the question, the Board of Imomigrat
Appeals (“BIA”) has held that the “when released” clause of Section 1226(c) “cremf®is]
condition for DHS to exercise its mandatory detention authority,” and does n¢ia'sethdline
for its use.” Id. at 352 (citingn re Rojas 23 | & N Dec. 117 (BIA 2001)). IRojas the BIA
concluded that the “when released” clause does in fact “direct [DHS] to take cuktdidyn®

immediately upon their release from criminal confinement.” 23 | & N Det22t But looking

General’ [in Section 1226] is synonymous with the Secretary of Homeland Sécuhtied
States v. Rios-Zamagra53 F. App’x 517, 520-21 (10th Cir. 2005) (unpublished decision).



at the language of Section 1226(c)(2) (which allows DHS to release aliensiyddstr
paragraph [(c)](1)"), and relying on the statute’s text and context, the @l&luded that the
“when released” language merely “impose[s] a duty on [DHS] to assume the cofstaatiain
criminal alens and specifie[s] the point in time at which that duty ariskek.at 121(citing In re
Noble 21 1 & N. Dec. 672 (BIA 1997) (interpreting a nearly identical statutory pas
Further, that “duty to detain is not affected by the character of an alien’s ret@aseriminal
incarceration or the possibility that an alien may be rearrested on crohargles.”Id. “In
other words, the ‘when released’ clause is irrelevant for all other immoigaarposes,”
including analien's eligibility for a bond hearingld. at 122.

It is well established that the BIA is entitled to deference u@terronU.S.A. Inc. v.
Natural Resources Defense Council, ld&7 U.S. 837 (1984)See, e.gNegusie v. Holdeb55
U.S. 511, 516-17 (2009)anferman v. Bd. of Immigration Appeat¥6 F.3d 84, 88 (2d Cir.
2009). Thus, the relevant question is not how the Court, if it were writing on a blank slate,
would interpret Section 1226(c). Instead, the relevant questiahleast in the first instanee
is wheher the statute is ambiguous. More specifically, u@kevron the Court must first ask
“whether Congress has directly spoken to the precise question at issue. Enhefi@ongress
is clear, that is the end of the matter; for the court, as wélleagdgency, must give effect to the
unambiguously expressed intent of Congress.” 467 U.S. at 842-43. If, however, “thastatute
silent or ambiguous with respect to the specific issue,” the Court proceeds toathe seep of
the Chevronanalysis, asking “whether the agency’s answer is based on a permissible
construction of the statuteld. at 843. A court may not defer to an interpretation that is
“arbitrary, capricious, or manifestly contrary to the statutear Onn Lee v. Holder701 F.3d

931, 936 (2d Cir. 200internal quotation marks omitted). But “[i]f the agency interpretation is



reasonable, then [a court] must defer to It (internal quotation marks omitted). This
framework “is rooted in a background presumption of congressional intent” and ‘@savid
stable background rule against which Congress can legislate: Statutngygies will be
resolved, within the bounds of reasonable interpretation, not by the courts but by the
administering agency.City of Arlington v. FCC133 S. Ct. 1863, 1868 (2013ge Negusje
555 U.S. at 517 (stressing that “[jJudicial deference in the immigration contefxseecial
importance”).

Applying that analysis here, the Court agrees with Respondents that tise BIA’
interpretation is enfi¢d to deferencé.As an initial matter, the Court concludes that Section
1226(c) is, at a minimum, ambiguous. On the one hand, “when’ can include the characteristi
of immediacy, referring in its primary conjunctive sense, to action or actiedyrrng at the
time that or as soon as other action has ceased or begulayao v. Shanahaho. 09CV-
7347 (PKC), 2009 WL 3003188, at *4 (S.D.N.Y. Sept. 15, 2009) (internal quotation marks
omitted). But “[w]hen’ can also mean ‘at or during the time thdd. (quoting Concise Oxford

English Dictionary (11th ed. 2008)). Or, as Judge Engelmayer recently explained)so a

4 Young argues that the BIA’s decisiarnot entitled t@Chevrondeferencevith respect to

the issue posed helbbecause the BIA was interpreting the meaning of “alien described in
paragraph{l1)” (in Section 1226(c)(2)not the “when released” clauga Section1226(c)(1))
(Pet'r's Mem. 1415 (citingBaquera v. Longshor®48 F. Supp. 2d 1258, 1263 (D. Colo. 2013)).
Seealso Araujo-Cortes v. Shanahasb F. Supp. 3d 533, 544 & n.7 (S.D.N.Y. 2014) (declining
to defer toRojason that basis). & whilethe BIA’s conclusion did hinge ats interpretation of
the “alien described in paragraph (1)” clauteinterpretation was not limited to the meaning of
that clause alone- it was instead interpreting Section 1226(c) as a whole. The question before
the Court is whether the BIA’s interpretation is consistent with that provision, andgat
Chevronsuggests that a couaviewing an agencgy interpretationof an ambiguous statute
should parse it so finelySee De La Mota v. U.S. Dep’t of Eutl2 F.3d 71, 78 (2d Cir. 2005)
(noting thatChevron“requires courts to defer to an agency’s interpretation of an ambiguous
statute unless the interpretation is arbitrary, capricious, or manifesthaopto the statute”
(internal quotation marks omitted))n &ny event, a focus on the “alien désed in paragraph

(1)” clause rather than the “when released” clause would not change the outcome here.



‘reasonable ordinary usage’ for the word ‘when’ to refer to a duty that, althowsgigdat the
time that,” continues forward. For example, if a person lends a book to a friend andrasks he
‘return the book when you finish reading it,’ the borrowing friend’s duty to rehambook arises
once she finishes reading the book. It does not evaporate if she fails to pretoptiit.t
Straker 986 F. Supp. 2d at 354. The two definitions of “when” lead, in turn, “to two different
meanings of the phrase ‘when the alien is releasedApplying the first meaning, the phrase
‘when the alien is released’ would mean ‘at the tinat the alien is released:! . If the second
definition is used, however, the phrase meanesr‘auringthe time that the alien is released.”
Sulayag 2009 WL 3003188, at *4 (emphasis added).

If anything, DHS'’s interpretation of the statute is monespasive than the interpretation
favored by Young. Beginning with the text, Section 1226(c) “does not expressly mat kntit
on DHS’s mandatory detention authority,” even though “[tlhere were ready wa@ehgress to
set an outside deadline on aggaction”— by, for example, giving “DHS a timetable to effect
a mandatory detention after the alien’s release” or stating “that DHS loses Huattyuft it
delays to act.”Straker 986 F. Supp. 2d at 353. At bottom, as Judge Engelmayer explained in
his well-reasoned opinion i8traker the word “when” is both “an awkward, unfamiliar locution
to use to set a time limit” and “unhelpfully imprecise as to what that time limitds,’see also,
e.g, Sulayag 2009 WL 3003188, at *5-7. “Unless read tean that DHS’s detention must
commence instantaneously upon the alien’s release from criminal cus®dgattiiine set by
‘when’ is nebulous. Is DHS detention too late to qualify as mandatory detention under
8 1226(c)(1) if it occurs 10 minutes after @deen’s release from criminal custody? An hour? A
day? A week?"Straker 986 F. Supp. 2d at 353. Finally, even if “when” were construed to

mean “immediately,” it would not follow that an alien who is not immediately taken intodyus



would be entitled to an individualized bond hearing. Concluding that “DHS’s duty to take the
criminal alien into detention ripens immediately upon release does not cacordiiary that
this duty vaporizes immediately thereafter if unfulfilledd. at 354-55see &0 Hosh v. Lucero
680 F.3d 375, 380 (4th Cir. 2012) (“[W]e conclude that it is far from plain, and indeed unlikely,
that ‘when . . . released’ means ‘at the moment of relaasenot later”).

In urging a different conclusion, Young contendsas-seveal courts have concluded —
that adopting DHS’s interpretation would render the “when released” clausésuye
(Petr's Mem. 1112 (citing cases)). But that is not the case. First, as Judge Engebnayer’
decision inStrakermakes clear, adopting DHS’s interpretation of the statute does not render the
“when released” clause superfluous because “[tlhe word ‘released’ is itself afiandation.”
Straker 986 F. Supp. 2d at 355. $trakeritself, for example, Judge Engelmayer deferred to the
BIA' s interpretation of Section 1226(c)Rwojas and thus held that DHS'’s duty and authority to
detain a criminal aliehwhen the alien is releasedo “not terminate if DHS cannot, or does not,
act expeditiously.”ld. at 356. Nevertheless, Judge Engelmayer concluded that the petitioner
wasentitled to an individualized bond hearing because, having never been sentenced tal or serve
a term of imprisonment, he was never “released” within the meaning of Sectio)1 2% id.
at 356-63. Secondhe “when released” clause does work in another respect: It makes plain that
DHS'’s duty and authority to detain a criminal alien ripens only upon releaseifitmmal
custody —and not before Cf. 8 U.S.C. § 1228(a)(3) (prohibiting the “removal of atign
sentenced to actual incarceration, before release from the penitentiarseoticoal institution
where such alien is confined’l. 8 1231(a)(4)(A) (providing that, with certain exceptiol@E
“may not remove an alien who is sentenced to impreent until the alien is released from

imprisonment”). In other words, the “when released” clause is far from ugpesf



The Court’s conclusion that a gap between release from criminal custody anidtentr
immigration custody does not entitle an alte an individualized bond hearing is reinforced by
the purpose of Section 1226(c). As explained by the Supreme C@setriare v. Kim538 U.S.

510 (2003), Congress enacted the statute because it “had before it evidence that onejof the m
causes offte INS’ failure to remove deportable criminal aliens was the agency’sefadutetain
those aliens during their deportation proceedindg.’at 519. For example, studies suggested
that, once released on bond, more than twenty percent of depaitatdevho had been

convicted of a crime failed to appear for their removal heariGge idat 51920. Although the
Attorney General had the discretion to conduct individualized bond hearings and would
theoretically release only those akanho dd not present a flight risk, “in practice the INS faced
severe limitations on funding and detention space, which considerations affecedease
determinations.”ld. at 519. Congress therefore “enacted the mandatory detention provision of
§ 1226(c)to address [these] high rates ofpeenoval flight.” Debel v. DuboisNo. 13-CV-6029
(LTS) (JLC), 2014 WL 1689042, at *4 (S.D.N.Y. Apr. 24, 2014). Holding that mandatory
detention applies even where detention is delayed furthers that purpose; holding etivervids

not. See, e.gGuillaume v. Mulley No. 11CV-8819 (TPG), 2012 WL 383939, at *5 (S.D.N.Y.
Feb. 7, 2012) (“Given this problem, it stands to reason that Congress would create akystem
mandatory preaemoval detention that applies to more than those criminal aliens detained with a
day or a few days of their release from criminal custod&tmez v. NapolitandNo. 11CV-

1350 (JSR), 2011 WL 2224768, at *3 (S.D.N.Y. May 31, 2011) (“Permitting certain individuals
to avoid mandatory detentiomgply because ICE fails to immediately take them into

immigration custody runs counter to this congressional intetidz v. Muller No. 11CV-

4029 (SRC), 2011 WL 3422856, at *2 (D.N.J. Aug. 4, 2011) (“Indeed, given the purpose of the



statute, one doeonsee any particularly compelling argument that an alien who is not detained
until a week or two after his release from custody has become less dangesocistly or poses
less of a risk than one who is immediately transferred to federal custody.”).

In response, Young asserts that “Congress enacted mandatory detention to prevent
incarcerated immigrants from being released and evading removal prasefedithat offense,
not to deny bond hearings to individuals who reintegrate into the community’t’s(Rgm.
12-13). Congress’s primary goal was indeed to ensure that criminal aliens didde®tremoval
proceedings; aBemoremakes clear, however, it chose to accomplish that goal by prohibiting
DHS’s consideration of individualized determinationshsas ties to the community in deciding
whether to detain certain kinds of aliere Demores38 U.S. at 520 (noting a study that
“strongly supports Congress’s concern that, even with individualized screei@agimg
deportable criminal aliens on bond would lead to aacoaptable rate of flight”). Young also
contends that DHS’s reading of the statute would lead to “absurd results” bt vamsiel
require the agency to detain an alien without bond “even if removal proceeding&coathas
much adifteen years after criminal custody terminated” and the alien had reateelgnto his or
her community. Ifl. at 13). But the fact that a statute “may be viewed as harsh or rigid does not
make it absurd”; “[ijmmigration and deportation laws have long had features den@snced
harsh.” Straker 986 F. Supp. 2d at 355. If anything, iYisung'sinterpretation of the statute
that would lead to absurd -ef at least unfair results, as an alien who was detained a day, or
even minutes, after his releaserfr criminal custody would be entitled to more favorable
treatment than an otherwise identically situated alien who was releasedy dintectiinmigration
custody. See Rojas23 | & N Dec. at 124 (reasoning that it would be “inconsistent” to interpret

Secton 1226(c) in a manner that “permits the release of some criminal aliens, yeitesaid

10



detention of others convicted of the same crimes, based on whether there is a delay thetir
release from criminal custody and their apprehension by [DHS]”).

Finally, the Court’s interpretation of Section 1226(c) is further reinforgespreme
Court precedent. The Supreme Court has held that “a provision that the Governmeércishall
within a specified time, without more, [is not] a jurisdictional limiéguding action later.”
Barnhart v. Peabody Coal C®37 U.S. 149, 158 (2003)ee United States v. Montalivurillo,
495 U.S. 711 (1990) (holding that the government may detain criminal defendants leading up to
trial even if they do not comply with thielevant statute’s command that a judicial officer “shall”
hold a bond hearing “immediately uptive person’s first appearance” before the officsz
also Sylvain v. Attorney General of the U&4 F.3d 150, 157-59 (3d Cir. 2013) (applying
Barnhartand MontalvoMurillo to Section 1226(c) in part because “[bJureacratic inaction
whether the result of inertia, oversight or design — should not rob the public of statutory
benefits”). Young attempts to distinguish this line of precedent by arguihbeteg unlike in
BarnhartandMontalvoMurillo, “if [the government] provides Mr. Young a bond hearing, it
does not lose authority but rattgainsdiscretion to release him.” (Pet'r's Reply Br. Supp. Pet.
Writ Habeas Corpus (Docket No. 12) (“Pet’r's Reply”) 9). That is arguabgy but, if
anything, Young’s argument cuts the other way. As discussed above, CongredsSpatisa
1226(c) because it believed the Attorney General had too much discretion to aé&raseho
had committed certain crimahoffenses pending their removal hearings. It would be naive at
best to conclude that Congress intended to reward the government’s failure tg witimphe
obligation by exempting it from anotheee Sylvain714 F.3d at 160-61 (“Sylvain’s
interpretéion would lead to an outcome contrary to the statute’s design: a dangerous alien would

be eligible for a hearing- which could lead to his release merely because an official missed

11



the deadline. This reintroduces discretion into the process and bestows a windfall upon
dangerous criminals.”). The Court declines to do so here.

In short, the BIA’s interpretation of Section 1226(c) is arguably correct,extairdy
“based on a permissible construction of the statu@hévron 467 U.S. at 843. It folles that
Young is subject to mandatory detention under the statute despite the fact thatiot wa
detained by DHS immediately after his release from Maryland custody. Mworeontrary to
Young's contentions (Pet'r's Mem. 13), neither the rule of lenity nor the canon of nbostt
avoidance compels a different result. Under the former, “lingering anibgyin deportation
statutes must be construed in favor of the alidRuizAlmanzar v. Ridge485 F.3d 193, 198 (2d
Cir. 2007) (internal quotation marks omitted). The rule, however, arguably applies onéy wher
an alien’s deportability is ambiguous, and does not speak to whether an alien woulddzktentitl
a bond hearingSee Hosh680 F.3d at 383-84iccord Debel2014 WL 1689042, at *5. And in
any event, it “is a doctrine of last resort, and it cannot overcome a reasBialni¢erpretation
entitled toChevrondeference.”Mizrahi v. Gonzales492 F.3d 156, 174-75 (2d Cir. 2007);
accord Johnson v. Orsin@42 F. Supp. 2d 396, 407 (S.D.N.Y. 2013). As for the canon of
constitutional avoidance, delay between when an alien is released from tansitoay and
when he is detained by immigration officials does not present serious due procesastor
reasons discussed below. And, althoughated length of an alien’s detention by immigration
authorities can present such concerns, that issue has no bearing on the question of whether
Section 1226(c) applies in the first instance to aliens who are not detained imineghaie
release.See, e.gReynoso v. AvileNo. 14CV-9482, — F. Supp. 3d —, 2015 WL 500182, at
*5-11, (S.D.N.Y. Feb. 5, 2015). Accordingly, the Court holds that, as a statutory matter, Young

is subject to mandatory detention pursuant to Section 1226(c).
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B. Due Process

The Court turns then to Young’s constitutional claims. There is no di&pateéhe Fifth
Amendment entitles aliens to due process of law in deportation proceediwsadre 538 U.S.
at 523. Further, it is plain that “[fhdefinite detention in connection with removal proceedings
without an opportunity for a bail hearing, where there is no possibility of actual remolales
the due process rights of the detained dliddebel 2014 WL 1689042, at *5 (citing cases). In
Demore however, the Supreme Court upheld Section 1226f@isdatorydetention provisions
against a facial due process chadle Seeb38 U.S.at531. Thus, the question presented here is
whetherapplication of Section 1226(c) to Young violates the Due ProcesseCl@ostending
that it does, Young tries to distinguish his circumstances from those faceddigthimDemore
on three groundg1) based orthe length of time betwedns releasérom criminal custody and
his detentiorby immigration officialsy2) based on the assertitmathe has a “substantial
challengeto removability; and (3pased on the length of time that he has been detained
(Pet'r's Mem. B-20). The Court will address each in turn.

1 The Gap Between Release and Detention

Young’s first claim— concerning thgapbetweenris releasérom criminal custody and
his detentiorby immigration officials— is without merit Young’s argument is essentially that
detention is constitutional only if it “bears a reasonable relation to the purpimseihich the
individual was committed. Zadvydas v. Davj$33 U.S. 678, 690-91 (2001) (internal quotation
marks omitted). The Supreme Court has found that detention pending removal basitwo
purposes: preventintjght before removal and avoiding danger to the communmity.When an
dienis released from incarceration for a period of time before he is deta&inadgargues,

DHS may not presume, without a hearing, that he is a flight r{Blet'r’'s Mem. 19).In so

13



arguing, Young depends heavily on the Supreme Court’s decistadirydasand Justice
Kennedy's concurrence Demore (Pet'r's Mem. 1819). Neither case, however, involved a
gap between release from criminal custody and detention. Inghegdoth examined whether
the total length of aalienis detention implicates the Due Process Claidemore 538 U.S. at
522-23, 531-32Zadvydas533 U.S. at 689, 70%ee also Reynosa015 WL 500182at*9
(“Justice Kennedy's concurrence [Demorg did not address, let alone propose a due process
test to govern, the separate issue presented by the duration of time takemidnation
authorities before apprehending a criminal alien after completion of his pestanse.”).
Accordingly, neither case is particularly helpful to Youhg.

In fact Young’s argumernis directly contrary to the majoritypinion inDemore—
which Justice Kennedgined in full. In that casen alierwho had conceded removability
argued that Sectin1226(c) was unconstitutional both facially and as applied because, in the
absence of an individualized hearing, there was no reason to conclude that hbghtisskf
538 U.S. at 514. The Court, however, concluded that no individualized hearing was necessary
because “Congress had before it evidence suggesting that permitting aliscyetelease of
aliens pending their removal hearings would lead to large numbers of deportalohalcaiiens
skippingtheir hearings and remaining at large in the United States unlavfnly,

“[mandatory] detention necessarily serves the purpose of preventingat#pariminal aliens

5 Young's argument does find some suppordse lawalbeit not inZadvydasand

Demore InCastaneda v. Souz@69 F.3d 32 (1st Cir. 2014), the First Circuit held, based on its
reading of Justie Kennedy's concurrence remoreand the canon of constitutional avoidance,
thataliens must be detained within a reasonable time after release from crimindycudtat

38-39, 44, 46-48. Although that opinibas since been withdrawn, at lease Courin this

Circuit hasadopted similar reasoningee Rodriguez v. Shanah&o. 14CV-9838, —F.

Supp. 3d —, 2015 WL 405633, at *12-14 (S.D.N.Y. Jan. 30, 2015). For the reasons explained
in this Opinion and Order, the Court fin@astanedand its progeny unpersuasive.
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from fleeing prior to or during their removal proceedingil” at 528. Nothing about the delay
between Young's release and his arrest by immigratificialé changes that analysis, as nothing
distinguishes such deldsom thevarious othecircumstanceghat coulddecrease an alienrisk
of flight. If an individualized hearing were necessary in Young's case, it would presuaisably
be necessary any time an al@uld point to somaspect ohisor herlife that makes flight
particularlyunlikely.® That is precisely the argument the Supreme Court rejecfeedrmore
Thus, Young'scontention that the delay between his release from criminal custody amcekts a
by immigration officialsviolates the Due Process Clausast fail.

2. A Substantial Challenge to Removability

Young’'s secon@rguments also meritless.The exact contours of Young’'s argument are
not entirely clearbuthe appears teuggest that his detention violates the Puoecess Clause
becausgwhereas thalienin Demorehadconceded removabilithe has a “substantial
challenge” to removability, makings ultimateremoval unlikely. (Pet'r's Mem. 19).He also
cites several cases supposedly supporting that proposgem.e.gDemore 538 U.S. at 531-32
(Kennedy, J., concurring) (stating that the ultimate purpose behind Section 1226(c)sabsume
alien’s deportability, anduggesting that the Due Process Clause may be implicated when that
assumption does not hold tru&)jani v. Willis, 430 F.3d 1241, 1247 (9th Cir. 2005) (Tashima, J.
concurring) §tating that the mandatory detention s@ghould be interpreted as applying only
to aliers who could not raise a substantial challenge to their removability). The Cadiriotee
decide whether the detention of an alemo has d'substantial challege” to removability raises

due pocessconcerns, however, because Young has not demonstratée thad such a

6 Young himself implicitly concedee point stating that he is also not a flight risk

becausée has “spent years buildingdal family’ and has “strong equities and community ties.”
(Pet'r's Mem. 19).
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challenge.Although Young does not specify in his memorandum of law what his “substantial
challenge” igPet’r's Mem. 1920), the only possibilities presented in either his habetison
or his memorandum are his applications for cancellation of removal and for agi#aetf] 3;
Pet'r's Mem. 5). With respect to the latte¥oung provides ndetail,soit is impossible for the
Court to conclude that his asylum application represents a substantial challemgevial.re
With respect to the formerpaapplication for cancellation of rewal is not a challenge to
removability but rather a ragest for discretionary reliefSee, e.gDe La Vega v. Gonzalg436
F.3d 141, 143-146 (2d Cir. 2006). Unfortunately for Young, “the Supreme Court’s decision in
Demoreall but forecloses the argument thidte term ‘is deportable,” as used in § 1226(c),
meansanything other than an alien wpama faciequalifies for removal,tegardless of
whatever forms of discretionary relief may be availasdeyell as the argument that applying
the mandatory detention statute toadienwho may qualify for discretionary relief is
unconstitutional.Gayle v. Johnsgrt F. Supp. 3d 692, 707 (D.N.J. 2014). Indé¢leel alienin
Demoreitself had applied for discretionary relief — withholding of removaee538 U.S. at
522 n.6. Thus, there is no basis for the Court to conclude that Young has a substantial challenge
to removability thaaffects the dugrocess analysis.

3. The Duration of Detention

Young'slast constitutional argumerthat the duration of his detention without a bond
hearing violates the Due Process Claiskis most substantial. Young has been detained since
August 28, 2014 — that is, as of today, for almost seven moRtblying heavily on the
Supreme Court’s decisions ZrmdvydasandDemore Young contends that the Supreme Court set
a sixmonth limit on mandatory detention under Section 1226(c). (Pet'r's Mem.T2@}.

reliance howeverjs largelymisplaced. IrZzadvydasthe Court found that a six-month detention
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following a final order of removal was presumptively reasonabbalvydas533 U.S. at 701.
But it did not hold that detention longer than six monghsecessarynreasonablelnstead after
that time, detention becomes unreasondbtbere is no significant likelihood of removal in the
reasonably foreseeable futurdd. Additionally, in Demore the Supreme Court explicitly
distinguished the circumamces irZadvydadrom those present icasedike this one. Unlike in
Zadvydaswhere thalienschallenging their detention “were ones for whom removal was no
longer pactically attainableand for whom a final removal order had already been entered,
Demore 538 U.S. at 52finternal quotation marks omittedi cases like Young's, where
detention is pending removal proceedings, detention not only “necessarily servepdse jdr
preventing deportable criminal aliens from fleeing prior to or during their rdrpoaeeedings,”
but also has “a definite termination point,” namely, the proceedings’ complétioat 528-29.
Further, althouglthe Court inDemorestated thatnost removal proceedings conclude within
five monthsandthatthe habeas pigonerin that casdéad been detaideor six, nowhere did the
Court suggest that there was asignthlimit on mandatory detentiorid. at 530.

That saidmanycourts including several in this Circuihave found that prolonged
detention without admaringcan present a constitutional proble®ee, e.gDiop v.
ICE/Homeland Sec656 F.3d 221, 233-34 (3d Cir. 201Ly, v. Hansen351 F.3d 263, 271-72
(6th Cir. 2003) Araujo-Cortes v. Shanahal5 F. Supp. 3d 533, 548-49 (S.D.N.Y. 20k&e
also Guangzo Zheng v. Deckslo. 14CV-4663 (MHD),2014 WL 7190993, at *7 (S.D.N.Y.

Dec. 12, 2014) (citing case$)They havebasel their holdingdargelyon Justice Kennedy’s

! Some of these courts have based their conclusions on an interpretation of the mandatory

detention statute as containing an implicit upper limit in order to avoid due processnspnc
rather than on the Due Process Clause it&ge AraujeCortes 35 F. Supp. 3d at 548ee also
Orsing 942 F. Supp. 2d at 408 (listing cases). Young does not raise a statutory interpretation
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concurrence ilbemore AlthoughJustice Kennedjoined the majority opinion upholding the
constitutionality of the mandatory detention statutealee warned in his concurrence that “a
lawful permanent resident alien . . . could be entitledler the Due Process Clausgjhn
individualized determirtéon as to his risk of flight and dangerousness if the continued detention
becomes unreasonable or unjustified.” 538 U.S. at 532 (Kennedy, J., concurring). He elaborated
that, “[w]ere there to be an unreasonable delay by the INS in pursuing and cognpletin
deportation proceedings, it could become necessary then to inquire whether therdisteot
to facilitate deportation, or to protect against risk of flight or dangeroudmgist® incarcerate
for other reasons.ld. at 532-533 (Kennedy, J., concurg). The majorityopinionwas not as
explicit as Justice Kennedyconcurrencebutit too emphasized that mandatory detention did
not offend the Constitution in part because it was generally of a “shorterotithtan the
detention at issue iBadvydas— on average, only a month and a hadf. at528-29. Thus,
although the Supreme Court has not said so definitivegndthe Second Circuit has yet to
weigh in— this Court agrees with those that have found that, at some point, detention without a
heaing offends the Due Process Clause.

Young's detention, however, has yetreached that pointFirst, although ‘he sheer
length of the proceedings is not alone determinative of reasonabldbebs] 2014 WL
1689042, at *5, courts in this Circuit have upheld detentions of significantly longer duration tha
Young’s,see, e.qgid. at *6 (eighteen months and “likely” to exceed two yedds¥ino, 942 F.
Supp. 2d at 408-11 (fiteen monthdyhnson v. PhillipsNo. 10CV-480 HBS), 2010 WL

6512350, at *6-7 (W.D.N.Y. Dec. 20, 2010) (seventeen mondm)reenko v. HoldemNo. 09-

argument. But whether based on the Due Process Clause or the canon of conistitutiona
avoidance, the Court’s analysis would be theea
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CV-8535 (CM) (JCF), 2010 WL 2900363, at *3-4 (S.D.N.Y. June 25, 2010) (thirteen months).

But seeGordon v. Shanahamo. 15CV-261 (JGK), 2015 WL 1176706, at *4 (S.D.N.Y. Mar.

13, 2015) (holding that detention of approximately eight months violated due prduesg)-

Cortes 35 F. Supp. 3d at 548 (same where detention was “for more than six moi&bsbnd,

in determining whether detention witltoa hearing remains reasonable, most courts look to a

variety of additional factors, “such as which party bears responsibility for thenged

detention, whether the continued duration of the detention is finite or near conclusion, and the

interests seted by continued detention,” among othe@sing 942 F. Supp. 2d at 409¢e

Debel 2014 WL 1689042, at *5 (stating tH#te principal factor considered in constitutional

review of detention pending removal proceedings is the degree to which the prgsdedia

been prolonged by unreasonable government agtisee also Diop656 F.3d at 233 (“This will

necessarily be a fadependeninquiry that will vary depending on individual circumstances.”).
Althoughit is a close cajlapplying those factors here, the Court cannot say that Young's

continued detention without a bond hearing has yet crossed the line into a due process.violati

First and foremost, “[t]here is no evidence that the immigration authoritesumeasonably

prolongedYoung’'s] removal proceedings and consequent detefitibebel 2014 WL

1689042, at *6see also Demoré38 U.S. at 532-33 (Kennedy, J., concurring) (citing the lack

of evidence of “an unreasonable delay by the [Government] in pursuing or dogplet

deportation proceedingsdf. Ly, 351 F.3cat272 (oting that the petitionerdetentionwas

lengthened due to “the INS .drag[ging] its heels indmitely in making a decision”). Nor is

there any “indication that [Young's] continued detention will last indefinitely,”or — as

discussed above +hat his ultimate removal is unlikelyOrsino, 942 F. Supp. 2d at 418c¢cord

Debel 2014 WL 1689042, at *&f. Zadvydas533 U.S. at 702 (holding thaari alien may be
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held in confinement until it has been determined that there is no significant likelihcadfal
in the reasonably foreseeable futurdfpnestime v. Reilly704 F. Supp. 2d 453, 458-59
(S.D.N.Y. 2010) (holding that continued detention violated due prodasse anoratorium on
removalsto Haiti in the aftermath of an earthquake rendénedoetitioners detetion
indefinite) Accordingly, the Court concludes that Young’s continued detention without a bond
hearing does not yet violate the Due Process Clakgehe, nothing in the current record
suggests that it is likely to be prolonged unreasonabbe Debel2014 WL 1689042, at *6
(“Delays attributable to normal consideration of an alien's appeal of adisis®ns do not
render unreasonable the consequerdydof his ability to gain release into his home couftry.
Nevertheless, “[i]f at some point in the future, there are factors involving the length of his
detention thaf implicate constitutional concerns, the petitioner is entitled to file anb#isras
petition” Andreenkp2010 WL 2900363at *4 (citing cases}.
CONCLUSION

Regrettably, until the Supreme Court or the Second Circuit address the questions
presented in this case, similarly situated aliens in this Circuit will continue todtedtre
differently. That is, given the split among district courts in the Circuit, whethalien in
Young'’s position will be granted a bond heanmit) continueto turn on thalistrictjudge to
whom a particular habeas petition is assigned. The Couadrsiy hopes that the Second Circuit

steps into the fray soon. But in the absence of binding precedent from the Suprena€ourt

8 In his memorandum of law, Young argues that even if he is ineligible for bond, DHS

“may release” him on parole “on the basis of ‘urgent humanitarian reasongjrafi¢sint public
benefit.”” (Pet'r's Mem. 21 (quoting 8 C.F.R. § 212.5(b)). That may be true, but Young gives
no indication that he has applied for such parole and, in any event, this Court lackstiomi$di
consider a challenge to discretionary decisions denying parole to diease.g.Viknesrajah v.
Koson No. 09€CV-6442 (C¥),2011 WL 147901at *2 (W.D.N.Y. Jan. 18, 2011¢iting 8

U.S.C. 81252(a)(2)(B)(ii)).
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the Circuit, this Court has no choice but to reach its own decision on the questions presented.
For the reasons stated above, the Court sides with those courts that have heldigratran al
Young’s position is subject to mandatory detention under Section 1226(c) and that Young’s
detention without a bond hearing does not yet violate due process. Accordingititios is
DENIED without prejudice to ffiding if or whenhis detention becomes unreasonably prolonged.

There is one final matter to addrekast month Young’s counsel of record, Maggy
Duteau, moved to withdraw and sought a retaining lien on Petitioner's Dickét Ncs. 14,

18). Through his new counsel, Paul Grotas, Young has indicated that he does not oppose
Duteau’s motion to withdraw. (Docket No. 29). Accordingly, and having found that Duteau has
“satisfactory reasons for withdrawal or displacement,”dl@ivil R. 1.4 — and in light of the
procedural posture of the case — Duteau’s motion to withdraw is GRANTED.

Young does, however, challenge Duteau’s request for a retaining lien and, through
Grotas, has submitted receipts purportedly indicating that he and his wife paaa Dufell.
(Docket No. 29 at lid., Ex. A). Without expressing any view as to the authenticity of those
receipts— or as to whether the receipts even establish that Duteau was paid in full, as they
appear to all have been issumdfore commencement of this casethe Court is of the view that
further factfinding may be necessary to determine if Duteau is entitled to a retaining ligih and
so, to fix the amount of the lien. Accordingly, by separate order to be issued today, the Cour
will refer this matter to Magistrate Judge Maas for the purposes aisasgé/s. Duteau’s
request for a retaining lierSee Foster v. City of New YpiNo. 96CV-9271 (PKL), 2000 WL
145927, at *6 (S.D.N.Y. Feb. 7, 2000) (indicating that the Court would refer any motion for a
retaining lien to a magistrate judg®f' an evidentiary hearing and determination of the

approprateness of the requested lieng*gd. Deposit Ins. Corp. v. Kisosoh Realty CoNp.
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90-CV-7900 (PKL), 1992 WL 34146, at *2 (S.D.N.Y. Feb. 18, 199&jerring the case to
magistrate judge for the purposes of conducting a hearing on the attornegs fopa
retaining lien in light of a factual dispute regarding the fees assessed).

The Clerk of Court isdirected to terminate Docket No. 18, to enter judgment
denying the petition, and to close the case. The Court, however, retains jurisdiction to
adjudicate the dispute regarding Duteau’s request for a retainingSeaChesley v. Union
Carbide Corp, 927 F.2d 60, 65 (2d Cir. 1991) (noting tlgeteral rule that ancillary jurisdiction
to resolve fee disputes continues after the initial litignaisono longer before the court”).

SO ORDERED.

Date March 26, 2015 d& £ %L/;

New York, New York [ﬁESSE WRMAN

nited States District Judge
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