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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TIZA WILDER,

Plaintiff,

No. 14¢v-10072 (RJS)
OPINION AND ORDER

UNITED STATES DEPARMENT OF
VETERANSAFFAIRS, et al,

Defendants.

RICHARD J. SULLIVAN, District Judge:

Plaintiff Tiza Wilder,proceedingpro se brings thisactionprimarily against(1) her former
employer,the U.S. Department of VeteraAdfairs (the “VA”), alleging discrimination on the
basis ofher race and sex violation of federal, state, and local law, and (2) her former uthen,
American Federation of Government Employees, AHD, Local 1151 (the “Union’)alleging
breachof the duty of fair representatiom violation of federal law Now before the Court are
Defendants’ motions to dismiss the Complaint for failure to state a claim putsi@aderal Rule
of Civil Procedure 12(b)(6), and for lack of subject matter jurisdiction pursuant toalF8udeof
Civil Procedure 12(b)(1) (Doc. Nos. 35, 48.) For the reasons set forth below, the Court grants
Defendants’ motions andismisses this actigiwith leave to amend with respect to Plaintiff’s
discrimination claim againghe VA.

|. BACKGROUND

Plaintiff wasemployed bythe VA from March 16, 2008 through April 16, 2013, wiskre
was terminated for allegedly failing to compléte VA’s “Annual Certification of Veteran Status

and Veterans Relativgthe “VA Form”) and for failing to follow instructions (Doc. No. 2
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(“Compl.”) at 8 seealso Doc. No. 218 (“April 10 Letter’).)! On May 6, 2013 Plaintiff
challenged the VA’s removal decision and sought reinstatebyefiling a grievance complaint
alleginganadverse personnel action throughtlegotiated grievangarocedureestablished under
a collective bargaining agreemefthe “Collective Bargaining Agreementhetweenthe Union
andthe VA. (Doc. No. 224 (‘Grievance Complain{:) Thereafter, the VA denied Plaintiff's
reinstatement request gnan June 3, 201 laintiff invoked her right under the Collective
Bargaining Agreement to have the Union bring her claim against the VA in arbitré&eeDoc.
Nos. 2-26—2-28.) On June 11, 2013fter indicating thait would pursue her claim in arbitration,
the Uniondid an abouface informing Plaintiff that it would not be submitting her claims to
arbitration on her behalf, and advising her that ifsilewished to pursue arbitration against the
VA, she mustdo so at heown expense (Doc. No. 230.) On June 19, 2013, two days after the
Union confirmed that it was closing her Grievance Complaint, Plaagjpealed the denial of her
Grievance Complainto the Merit Systems Protection Board (“MSPB”(Doc. No. 232.) On
July 17, 203, apparently at the MSPB’'sequest,Plaintiff submittedtwo letters to the MSPB
explaining why Plaintiff failed to timely file an appeal(Seeid.) At some point, the MSPB
dismissed the appeal for lack of jurisdicti@@eCompl. at 17 see alsdoc. No. 39 at 2 n)2
althoughthe timing andhe specific basis fahe dismissatemains unclear

Thereatfter,in July 2014, Plaintiff fled an administrative complaint with tReual
Employment Opportunity Commission (“EEOCallegingthat the VA had discriminated against

heron the basis of her seand terminated haunder false pretenses (SeeCompl. at 3.) On

! The facts are drawn from ti@omplaint (Doc. No. 2ind the exhibits attached thereto (Doc. Ne$-2-39, which

the Court assumes to be true and liberally construes in iflaifavor for the purpose of deciding Defendants’
motions. SeeHarris v. Miller, --- F.3d----, No. 142957, 2016 WL 963904, at *3 (2d Cir. Mar. 15, 2016). In resolving
these motions, the Court has also considered Defendants’ openirsg(Doef Nos. 36, 49) and declarations (Doc.
Nos. 4142) submitted in support of their motions; Plaintiff's “affirmatidms opposition to Defenants’ motions
(Doc. Nos. 45, 54); and Defendants’ reply briefs (Doc. Nos. 52, 56).



September 10, 201&Jaintiff receiveda right to sudetterfrom the EEOC and onDecember 2,
2014 (d. at 3-7), Plaintiff initiated this actionby filing a standad-form employment
discrimination complaint, along with thirty-nine exhibits attachedthereto (collectively, the
“Complaint”). (Doc. Nos. 2 and 2-1-2-39

In addition to the VA and the Union, the Complaatdonames as Defendamntsimerous
individual VA employeesincludingDoretha Turner, Joseph Corretjer, George Seper, Ira Tasman,
Jivan Ji Kaur Soverall, Bruce Weston, Ana Davis, Michael Branam, and Arlyn Deota R
(collectively, with the VA, the “VA Defendants”) the U.S. Department of Homeland Security
(“DHS”) and DHS security dficers assigned tothe VA building where Plaintiff worked
(collectively, the “DHS Defendants,” and with the VA Defendathis;Federal Defendants”gnd
the Unionandits former presidentAnthony Jones (“Defendant Jones”) (collectively, the “Union
Defendants,” and with the Federal Defendants, “Defendaniis'@ssence, thEomplaintalleges
that the VA Defendants discriminated against Plaintiff on the basis of hearrdsex in violatio
of Title VIl of the Civil Rights Act of 1964and New York State and City law (Doc. No. 2 at 1
3), andthat the Uniorailed to adequately represent her in the negotiated grieypaocedureand
arbitration process in violation tfie Civil Service Reform Act of 1978 (the “CSRA”").

On July 22, 201%nd August 14, 2013efendantdiled their motionsto dismiss the
Complaintfor failure to state a claim pursuant to Federal Rule of Civil Procedure 12(mdépra
lack of subject matter jurisdictiopursuantto Federal Rle of Civil Procedure 12(b)(1)(Doc.
Nos. 3548.) These motions were fully briefed as of September 15, 2&EeD¢c. Nos. 36, 45,
49, 52, 54, and 56.)

Il. LEGAL STANDARDS

In ruling on a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),

a court must accept as true all factual allegations in the complaint and draw allabé&ason



inferences in favor of the plaintiffATSI Commais, Inc. v. Shaar Fund, L1193 F.3d 87, 98 (2d

Cir. 2007). To survive a Rule 12(b)(6) motion, a complaint must allege “enough fatateta s
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007).

“A claim has facial plausibility where the plaintiff pleads factual content that allogsourt to

draw the reasonable inference that the defendant is liable for the misconduct alfegemtoft v.

Igbal, 556 U.S. 662, 678 (2009). By contrast, a pleading that only “offers ‘labels and conclusions’
or ‘a formulaic recitation of the elements of a cause of action will not dd. (quotingTwombly

550 U.S. at 555). If a plaintiff “ha[s] not nudgdeef| claims across therle from conceivable to
plausible, hej complaint must be dismissedTwombly 550 U.S. at 570.

Moreover, n determining whether to dismisspao secomplaint, a district court must
construe thepro secomplaint[] . . . liberally, accepting all factualegations in the complaint as
true, and drawing all reasonable inferences in the plaintiff's favalatksonv. County of
Rockland 450 F. App’'x15, 18(2d Cir. 2011)(citing Triestman v. Fed. Bureau of Prisor&/0
F.3d 471, 474 (2d Cir. 2006)Xowever, dthoughpro sefilings are read liberally and must be
interpreted “to raise the strongest arguments that they sugBabiph v. Wright459 F.3d 241,
248 (2d Cir. 2006) (citation omittedPsby v. City of New York-- F. App’x ----, No. 143556,
2016 WL 403410, at *2 (2d Cir. Feb. 3, 201&pro secomplaint must still “plead sufficient facts
‘to state a claim to relief that is plausible on its fac®ldncuso v. Hynes879 F. App’x 60, 61 (2d
Cir. 2010) (quotindgbal, 556 U.S. at 678).

[1l. DISCUSSION

The Court liberally construes Plaifis Complaint to allege (1) aliscriminationclaim
based on a hostile work environment on the basis of Plaintiff's race ant\selation offederal,
state, and local law, and (2) a claagainst the Union Defelantsfor breach othe duty of fair

representatiorarising from the Union’s representation of Plaintiff in the negotiated groevan



procesaunder the CSRA For the reasons set forth below, the Court dismisses the discrimination
claim for failure totimely exhaustadministrativeexhaustion requirements under Title \éhd
dismisses the fair representation claim for lack of subject matter jurisdiction.

A. Title VII PublicEmployment Discrimination Claim
1. Statutory Framework

As an initial matterwhen“discrimination is allegefunder] Title VII” by an aggrieved
federal employeeghe employeerhust negotiate and exhaust the complex administrative regime
that governs Title VIl public employment cases in addition to the usual proceducksifienging
an adverse personnel action uridig'e CSRA Butler v. West164 F.3d 634, 638 (D.C. Cir. 1999)
(citing Brown v. Gen. Servs. Admin.425 U.S. 820, 83383 (1976)). The administrative
requirements that a public employee must exhaust before seeking juevgal of her claims
depends in part on “the nature of his clainFFernandez v. Chertqgfd71 F.3d 45, 53 (2d Cir.
2006). Specifically, the framework established by the CSRA distinguishesdrghree types of
claims that federal employees magsertagainst their federal employer: (1) “pure” adverse
personnel action claims (2) “pure” discrimination claims, and (3) “mixed” adverse
actiornldiscrimination claimswhich “involve[] both a claim of discriminatiomnda challenge to
other types of prohibked personnel actions taken by the [employer] agency that are ultimately
appealable to the [MZB],” including removal and an agency’s denial of a reinstatement request.
Id.; see5 U.S.C. § 7702.

An aggrieved public employee’s exhaustion requirements alsotumhich route she
initially pursues to resolve hetaims against a federal agenegither the “negotiated grievarice
procedure pursuant to a collective bargaining agreement between a union and arfgulexeer,
or the ‘statutory procedure sdorth under the CSRAFernandez471 F.3d at 52In generalthe

grievance procedure is “the exsive administrative procedufer resolving grievances which fall



within” the collective bargainingagreement'soverage.”Id. (brackets omitted However,if a
federal employee brings a “mixed” clamgainst a federal agenendthe employeéis covered
by a collective bargaining agreement that permits allegations of discrimination dsée in a
negotiated grievance procedtrthe employeémay presenther] discrimination claimsthrough
either(1) the“negotiated grievance procgser (2) the“statutory” procedurgs U.S.C. 88 10&t
seq, “but not both,”Savarese v. U.S. Dep’t of Hous. & Urban DéNo. 04cv-3660 (DC), 2005
WL 387152, at *3 (S.D.N.Y. Feb. 16, 200&nd her initial “election igrevocable” Fernandez
471 F.3d at 52:[O]nce an employee elects to pursue the negotiated grievance proceduratand th
process is carried out to completion, administrative review becomes &vdilab at 54. Ater
the employee exhausts her administrative remedies, she may then seek judaviabydwinging
a Title VII action in federal district courtSee id.

2. Plaintiff's Title VIl Claim

Defendants move to dismiBsaintiff's Title VII discrimination claimon failure to exhaust
and timeliness grounds. Perhaps not surprisifdgtie VIl is “the exclusive remedy available to
federal employees who allege employment discrimination” on the basis ofeijesrd‘race”
Lucenti v. Potter432 F. Supp. 2d 34758 (S.D.N.Y. 2006)citing Brown v. Gen. Servs. Admin.
425 U.S. 820, 82533 (197@riones v. Runyqrl01 F.3d 287, 289 (2d Cir. 1996)). Thus, since
Title VIl “is the exclusive remedy” fosuch actionghe Court dismisses Plaintiff’'s discrimination
claims brought under state and city lafee Lucenti432 F. Supp. 2d at 366ee alsd_uckett v.
Bure 290F.3d 493, 497 (2d Cir. 2002)evertheless, as noted above, prior to bringing suit under
Title VIl in federal court, “a federal government employee must timehaest the administrative
remedies at [herdlisposal.” Mathirampuzha v. Potteb48 F.3d 70, 74 (2d Cir. 2008).

“Timely exhaustion of administrative remedies requires that a federal employeb/ comp

with applicable EEOC regulations.Lucentj 432 F. Supp. 2d at 356iting 29 C.F.R. § 1614,



Dillard v. Runyon928 F.Supp. 1316, 1323 (S.D.N.Y.996),aff'd, 108F.3d 1396 (2d Cir1997).
Under theseegulationsya government employee seeking to bring an employment discrimination
claim must first seek informal. . counseling within his agency, and then file a formal complaint
with the agency.” Young v. U.S. Dep't of Homelargkc, No. 16¢cv-9571 RJS, 2011 WL
6057849, at *1 (S.D.N.Y. Dec. 5, 2011ppecifically pursuant t&EOC regulations, “prior to
filing suit,” a “federal employee” must:

(1) consult with a counselor at the relevant agency’s Equal dymgint Office

(“EEQO”) within 45 days of the alleged discriminatory act, and, if the matteotis
resolved after a mandatory counseling period,

(2) file a formal written administrative complaint (“EEO complaint”) within 15
daysof receipt of the EEO couakor’s notice of final interview and right to file a
formal complaint (“‘EEO notice”).

The employee may then file a civil action (i) within 90 days of notice of a final
agency decision on his or her EEO complaint, or (ii) after 180 days from the filing
of the EEO complaint if the agency has not yet rendered a decision.

Mathirampuzha 548 F.3dat 74-75. With respect to the substance of the formal written
administrative complaint, a plaintiff is generally required to spenitypatcomplaintthe statute
under which her claim is being brouglihe relevant parties, a brief statement of the claim,
including the specific type of “discriminatory conducotf’which the plaintiff is complaininghe
relevant facts, analhether she exhausted Hedeaal administrative remediesSéeCompl.) see
also Mathirampuzhgb48 F.3d at 75 Only after final agency action may the complainant appeal
to the EEOC or file an action in federal district court.bung 2011 WL 6057849, at *1 (citing
29 C.F.R. 88 1614.1058ee Boos v. Runypa01 F.3d 178, 181 (2d Cir. 2000).

As the Supreme Court has cautiondltese procedural requirements “are not to be
disregarded by courts out of a vaguenpwathy forparticular litigants. Baldwin Cty. Welcome
Ctr. v. Brown 466 U.S. 147, 1521994) see Pryor v. Nat'| GridNo. 10€v-6507(PAC) (THK),

2011 WL 3251571, at *2 (S.D.N.Y. July 28, 201(kyating in context of Title VII claim,



“[a]lthoughpro selitigants are usually offered leniency, when it comes to statutory filinglidea
courts have consistently held that epea seplaintiffs mustbe held to strict compliance”)hus,
“[u] nexhausted claims must be dismissedoung 2011 WL 6057849, at *{citation omitte(;
see also Lucentd32 F. Supp. 2d at 337 ourts must strictly adhere to [Title VII'gjrocedural
requirements fogainng access to the federal cout}sseealsoWilliams v. Potter No. 06cv-
8258 (LAP), 2007 WL 2375818, at *4 (S.D.N.Y. Aug. 14, 200TP]laintiff's failure to initiate
contactwith an EEO [c]ounselor within 45 days after the discriminatory incident barsnaiffki
civil action and requires the dismissal of any Title VII . . . action in fedetatl).

Here,Plaintiff filed an administrativecomplaintwith the EEOCin July2014 (the “EEOC
complaint”),alleging a sex discrimination claim against her former employer, the(€Ampl. at
3, 5.) As alleged, this was Plaintiff's first contact with anyone at the EEOC folbpvaier
termination from the VA in April 16, 2013This initial contact thus clearly fails to satidtye
procedural requirements set forth above, since, pursuant to those requirementi$f \Res
required tdirst reach out to an EEO counselor and participate in “mandatory couridedifuye
filing an administrative charge with the EEOC itselih any event, even ®laintiff could have
satisfiedthe initial contact requiremerRlaintiff's EEOC complaint was nevertheless untimely, as
it was filed more than 45 days after the last discriminatory acivlnich Plaintiff's EEOC
complaint is basednamely, her April 16, 2013 firingSincePlaintiffs EEOC complaintvas not
filed until July 2014, which is well beyond the-d&ay period prescribed by the statue and EEOC
regulations,it is clear from the face®f the Complaint that Plaintiff's EEOC complaint was
untimely. Indeed, all of the conduct relevant to the employment discrimination claintegsiser

Plaintiffs EEOC complaintalls well outside of this 45laywindow.



Nevertheless,hie 45-day exhaustio requirement is subject to equitable tollingihen
circumstances warranBoos 201 F.3dat 184. “When determining whether equitable tolling is
applicablea district court must consider whether the person seeking application of ttebkqui
tolling doctrine (1) hasicted with reasonable diligence during the tirmaqul she seeks to have
tolled, and (2) has proved that the circumstances are so extraordinary that theedsiotuld
apply.” Zerilli-Edelglass v. N.Y.C. Transit Autli833 F.3d 74, 881 (2d Cir.2003). The
doctrine is highly casespecific; and the burden of demonstrating the appropriateness of
equitable tolling . .lies with the plaintiff” Hall v. Potter No. 06€v-5003 (JFBYAKT), 2009
WL 577753, at *67 (E.D.N.Y. Mar. 4, 2009{quotingBoos 201 F.3cht 184—85) see also Smith
v. Chase Manhattan Banklo. 97cv-4507(LMM), 1998 WL 642930, at *3 (S.D.N.Y. Sepil8,
1998) (“[A] court must consider the equities of the excuse offered to explain theatdlmay
extend the lintations period if warranted.”). “Courts have held that only in a limited number of
cases do extraordinary circumstances éxilsiall, 2009 WL 577753at *7, see, e.g.Smith 1998
WL 642930 at *4 (equitable tolling warranted whepdaintiff “attest[ed}that he did not receive
notice of right to sue until deadline had passed “because the EEOC sent it to &circhress,”
plaintiff had previously “notified the EEOC of the change in hidrass,” therdvadnot been any
lack of diligence on plaintifé part” andhetimely commenced court actiomfithin ninety day$
after receiving the notige

Here,the Complaint and Plaintiff’'s opposition papers are completely silent withatdspe
this timeliness issue. Thubased on the current record, theurt has no basis from which to
conclude thatequitable tollingis warranted. To be sure, Plaintiff's Complaint alleges facts
suggesting that Plaintiff acted with reasonable diligence and in a timegipen with respedb

challenging the VA’s removal decision through grievance proced&ee, e.g.Doc. No. 228



(June 3, 2013 PI. Ltto Union (imely invoking right to have Union subnflaintiff's Grievance
Complaintto arbitrationunderCollective Bargaininghgreemenfollowing VA'’s “final decisiori
denying Plaintiff’s reinstatement requ@gstd. (notingDefendant Jones’ assurantieat he would
keep Plaintiff “informedof the[grievance]process’andthatit would “be done correctly; Doc.
Nos. 2-31-32(reflecting that Union withdrew from its representation of Plaintiff on June 17, 2013,
prompting Plaintiff to file an appeal with the MSPB two days later on June 19); Zli4S No. 2
32 @uly 17, 20131. Ltr. to MSPB éxplaining“troubling” reasons why her appeal was untimely,
including Union’sallegedmisrepresentations to Plaintiff that wés going to move forward and
invoke arbitratiori on Plaintiff's behal)).) Indeed, theonly deadline that Plaintiff missed the
negotiated grievance procedwantext was allegedly the result of misleading statements made by
the Union. (Doc. No.-31.) However,Plaintiff’'s conduct in the grievance process is largely
irrelevantto the equitable tolling analysisince Plaintiff's Grievance Complaint was neat
“mixed” claim under the CSRAand sinceas the government points out, Plaintiff made no claim
of racial or sex discriminatioim thegrievance process or, as far as the Court caratehy point
in the months leading up to the filing of the EEOC compldint.

Accordingly, since Plaintiff failed to timely exhaust her administrative remedies and has

alleged no facts justifying the significant delay between her terminatiomeatmiitial contact with

2 While Plaintiff's Grievance Complaint refers to “hostile” interactions that Bthimad with other VA employees,
and alleges that her termination was in “retaliatiém” requestinga copy of her personnel filsjowhere in the
Grievance Complainandatnoother point in the grievance procedisl Plaintiff allege any link between this “hostile”
conduct on the one harahd her membership in a protected class based on race or sex on theSshédvleritor
Savings Bank, FSB v. Vinso#77 U.S. 57, 67 (1986) (“[N]ot all workplace conduct that may be described a
‘harassment’ affects a ‘term, condition, or privilege’ of émgment within the meaning of Title VII.")see &o
Fitzgerald v. Hendersqr251 F.3d 345, 35%7 (2d Cir. 2001).Accordingly,the Court finds that Plaintiff has failed
to allegeany facts from which the Court could reasonably infer that Plaintiff raise@aimination claim in the
grievance processSince the law is clear that the Federal Cirewihd not this Court has exclusive jurisdiction over
“pure” adverse action claims initially pursued through the negotiatedam¢e process, Plaintiff may not seek judicial
review of, or assert any clagrarising from, her Grievance Complaint in this CoeeParola v. IR$ No. 98cv-
7179 (JG), 1999 WL 1215557, at *2 (E.D.N.Y. Dec. 15, 1999)

10



the EEOCthe Court dismisses Plaintiff's employment discrimination clamfailure to exhaust
and timelinesgrounds.See, e.g.Lewis v. SnoywNo. 0kcv-7785 (CBM), 2003 WL 22077457, at
*5 (S.D.N.Y. Sept. 8, 2003)[I]f a plaintiff fails to file a timely charge with tHeEOC, the claim
is time-barred” (quoting Butts v. N.Y.C. Dépof Hous.Pres. and Dey.990 F.2d 1397, 1401 (2d
Cir. 1993)) Parola, 1999 WL 1215557, at *fdismissing Title VII claims for failure to meet the
45-day requirement).
B. Breach of Duty of Fair Representation Claim

With respect to the Union Defendants, the Court construes the Complaint to allage a
for breach ofthe duty of fair representation claipursuant to the CSRA.Under the CSRA, “a
union that is the exclusive representative of a banggiunit of federal eployeesis responsible
for representing the interests of all employees in the unit iesepts without discrimination.”
Wisham v. Comm’r of IR®lo. 08cv-8926 (DLC), 2009 WL 2526245, at *3 (S.D.N.Y. Aug. 19,
2009) (quoting U.S.C. § 7114(a)(L) “A breach of this duty constitutes an unfair labor practice”
under the CSRAId. (citing5 U.S.C. § 7116(b)(4) This statute also vests “exclusive jurisdiction
over a claim” that a “union breached its duty of fair representatioin(titing Karahaliosv. Nat|
Fedn of Fed.Emps, Local 1263 489 U.S. 527, 529 (1989))A federal employee charging that
its union violated its duty of fair representation does not have a private cause of ga&iinsh the
... union for a breach of tltuty of fair representation.1d. Rather, the employeenust file a
charge with the Federal Labor Relations Authorityd. (citing Karahalios 489 U.S. at 532—-33).

Here, Plaintiff allegesthat the Union Defendantsinadequately representdter in the
negotiated grievance procedure, made misleading statementeehatould submit Plaintiff's
grievanceclaimsagainst the VAo arbitrationandthen subsequenthgfusedo pursue arbitration
on Plaintiff’'s behalf, but only after it was too late laintiff to file a timely appeal with the

MSPB with respect tdher Grievance Complaint and the VA’s denialRbintiff's reinstatement

11



request (SeeCompl.at 23.) Collectively, these alleged facts clearly support a clainbfeach
of the Union’s dutyof fair representationSeeWisham 2009 WL 2526245, at *§ [A] llegations
that the[union] defendats were negligent, mishandl@dlaintiff’'s] representation in connection
with the IRS proceedings, and discriminated agdmiaintiff] on the basis of his ca allege a
breach of the union’s duty of fair representation.”).

Neverthelessthe law is clear that the FLRA and not this Court- has exclusive
jurisdiction over Plaintiff's breach dhe duty of fair represetation claim SeelLuckett v. Derig
No. 00cv-1008 (TPG), 2000 WL 1376658, at *1 (S.D.N.Y. Sept. 25, 200)e Supreme Court
has held that . .the Federal Labor Relations Authority has exclusive jurisdiction over a federal
employee$ claim against a union for breachdafty of fair representatioh(citing Karahalios
489 U.S. at 529)). Therefore, the Court dismisses this claim for lackjefctmatter jurisdiction®

C. Leave to Amend

Although a district court “has discretion to grant or deny leave to amend pleaitlings,
‘should freely giveleave when justice so requiresyYoung 2011 WL 6057849, at *1 (quoting
Fed. R. Civ. P. 15(a)(R)and generallyshould not dismiss pro secomplaint ‘without granting
leave to amend at least once when a liberal reading of the complaint gives aatiandhat a
valid claim might be statg¢tl Yong Chul Son v. Chu Cha L&&9 F. App’x 81, 83 (2d Cir. 2014)
(citing Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000)). “Leave to amend is not necessary,
however, when [amendment] would be futildd. (citing Cuocq 222 F.3d at 112Dougherty v.

Town of N. Hempstead Baf.Zoning Appeals282 F.3d 83, 87 (2d Cir. 2002Afh amendment to

3 With respect to Defendant Jones, it is also well established thatdingi members of a union “cannot bede
personally liable” for such a breach of duty of fair representation claMisham 2009 WL 2526245, at *7 n.5
(dismissing claims against individual union members “becausae offficials cannot be held personally liable in suits
for the breach of theutly of fair representation”seealsoMorris v. Local 819, Int'l Bd. of Teamsters69 F.3d 782,
784 (2d Cir. 1999)r(oting that “individual union members” are “immun[e] . . . in suits f@ach of the duty of fair
representation”). Accordingly, as teefgéndant Jones, the Court finds that this claim is also subject to dikoiss
this alternate ground.

12



a pleading will be futile if a proposed claim could not withstand a motion toidsspursuant to
Rule 12(b)(6).").

Here, a liberal reading of the Complaint suggests that a valid employment diatiomin
claimunder Title VII might be stated against the VAhus, to the extent that Plaintiff wishes to
amend her Complaint, she may do so with respect to this,datronly as to the VA. bider Title
VII, the only appropriate defendant in an employmeistriminationaction against a federal
agency is the heaaf the agency. Accordinglyf, Plaintiff files an amended complaint, she should
namethe head of the VA- that is, VA Secretary Robert A. McDonaldas the sole named
defendant in the amended complaint on behalf of the VA Defend&ete42 U.S.C. § 200e-
16(c) (the only appropriate defendant in an employment discrimination action agéedstra
department or agency is “the head of department [or] agerssgglso Meiri v. Dacon 607 F.
Supp. 22, 23 (S.D.N.Y. 1984aff'd, 759 F.2d 989 (2d Cir. 198%same) see, e.g.Ezeh v. VA
Med. Ctr, No. 13cv-06563 (EAW), 2014 WL 4897905, at *15 (W.D.N.Y. Sept. 29, 2014)
(finding that none of the named defendants “are appropriate defendants in this employment
discrimination action” and “substitut[ing] . . oBert A. McDonald, Secretary of Veterans Affairs,
as the sole defendant in this matter”).

Moreover, if Plaintiff chooses to file an amended complaint, she should be sure to include
facts that are relevant to whetrsdreis entitled to equitable tolling, since absent a finding that
equitable tolling is applicable, Plaintiff’'s discrimination clagruntimely and must be dismissed
with prejudice. In particular, Plaintiff should provide additional fact®aset interactions with
the EEOC and why she filed her EEOC complaint as late as she did (in July 2OdtAgr, to the
extent that there are additional facts not currently alleged in the Compktimdicate preluly

2014 efforts by Plaintiff to raise a discrimiraat claim, includinghroughthe grievance procedure,

13



Plaintiff should include such information in her amended complaint as well. Finallgditoa
to the exhibits already attached to the current Complaint (which Plaintiff shsaldittach tan
amerded complaint if she files one), Plaintiff should also attach the following documents to a
amended complaint if she has therfl) a copy of the MSPB’s decision dismissing Plaintiff's
appeal, (2) a copy of the EEOC complaint that Plaintiff filed in July 2014, arad¢8py of the
Collective Bargaining Agreemenh effect at the time of Plaintiff's negotiated grievance
procedure.

As forthe otheiDefendants, however, the Court concludes that amendment would be futile.
First, Plaintiff cannot state a dfa against the individual Defendanssnceindividuals cannobe
held liablefor employment discriminationnder Tite VII. See, e.gBurton v. Am. Fed'n of Gov't
Emps.(AFGE) 1988No. 11€v-1416 (SLT) (LB), 2012 WL 3580399, at *16 n.1 (E.D.NAug.
17, 2012) (refusing to construe complaint as alleging “a Title VII claim
.. . against the individual defendantsicluding members of plaintiff's former uniosince Title
VIl actions” cannot “be brought against individuk#fendants”)Young 2011 WL 6057849, at *3
(“[T]he law is clear that employers’ agents, such as supervisors, are not suljelctitwal
liability under . . . Title VII"). Similarly, thereis no potential liability as t®dHS and the Union
on this claim since they were never Ri#iff's employers.

Finally, since the Court lacks jurisdiction over Plaintiff's claim against the Union
Defendants for breach of the duty of fair representation, the @eciihes to grant Plaintiff leave
to amendon this claim which wouldalso be fuile. Accordingly, the Court declines to grant
Plaintiff leave to amend as to these Defendants.

IV. CONCLUSION

For the reasons set forth above, the C&RANTS Defendants’ motions to dismiss.

However, the Courtlso GRANTS Plaintiff leave to amend her flé VIl discrimination claim

14



against her former employer, the VA. Accordingly, IT IS HEREBY ORDERED THAT Plaintiff
shall file an amended complaint by May 4, 2016. Plaintiff is reminded that if she files such an
amended complaint, she must name VA Secretary Robert A. McDonald as the sole defendant on
behalf of the VA.

The Clerk of the Court is respectfully directed to mail a copy of this Order to Plaintiff at
the address listed below and to terminate the motions pending at docket entries 35 and 48.
SO ORDERED.
Dated: March 31, 2016 ﬁ

New York, New York z :
N

RICHARD J. SULLIVA
UNITED STATES DISTRICT JUDGE

A copy of this Order was mailed to:

Tiza Wilder

520 West 56th Street
Apt. 5B

New York, NY 10019
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