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UNITED STATES DISTRICT COURT DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
---------------------------------------------------------------------- X DOC #:

' DATE FILED: 02/28/2017
NADINE HAYS,
Plaintiff, : 14-CV-10126(IJMF)
V- : OPINION AND ORDER

CITY OF NEW YORK et al.,

Defendant.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Nadine Hays, proceedimgo se brings a veritable potpourri ofvil rights
claimsagainst the City of New York (the “City”), officers of the New York Crglice
Department (“NYPD”), and other City officials arising principally out of heest for using an
unauthorized sounamplification avice on the anniversary of the Occupy Wall Street protests.
Defendants who have been served and appeared now move, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, to disntitsys s claims intheir entirety. (Docket No. 43).
For the reasons stated below, Defendantstion to dismiss iISRANTED, and the First
Amended Complainfthe “Complaint”)is dismissed in its entirety.

BACKGROUND

The followingfacts— which are taken from the Complaintatarialsit incorporates
(including a vide®f the primary incident at issyeggnd matters of which the Court may take
judicial notice— are construed in the light mosivbrable to HaysSee, e.gKleinman v. Elan

Corp., 706 F.3d 145, 152 (2d Cir. 2018pnzaéz v. Hasty651 F.3d 318, 321 (2d Cir. 20141).

1 Hays incorporates by reference a vidédhe primary incident at issueDgcket No. 34
(“First Am. Compl.”) ¥ 35 n.1). Although that video is no longer available at the youtube link
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On Septembef7, 2013, thesecond anniversanf the OccupyWall Stre¢ movement,
Haysset up an “educationglesentation” aZuccottiParkin New York City. (Docket No. 34
("First Am.Compl.") 1126-30). Shdroughtwith her variousmaerials including “aportable
amplificationspeakeand microphone, plasma screen monitor, a deejtle battery an
inverter,a computerand a hand truck.(ld. 1 27) A police officerapproached Hay® ask her
if she hada permit tousean amplification device, to which sheesponded?Y es,it’s calledthe
First Amendment tahe U.S. Constitution.” I@d. 1 31). Accordingto Hays, shdadca® law
with hershowingthat her actionswereprotected byhe FirstAmendment and thato permitwas
necessary, buhepoliceofficersat the scene “refused to talk to [heqt “listen to [her].” (Id.
19 3334). WhenOfficers DennisByrnesamd Kino Coxfrom the Bronx TaskForce arrivedn
thescene, thepound Hayss wristswith plastic zip-lock tiesand took hemto custody.(ld.
1140, 44) Haysalegesthatthis catsed her “excruciatingain,” promptingherto “screamin
agony” and“cry uncontrollably.” (d. 1140-42). The Officers alsoconfiscatedHayss
presentatioomaerialsand othepersonapossessionthat shenad with heiat thetime. (Id.

1 43). Hays was transported to the Manhattan Detention CompleeOfficers tookher
picture and fingerprints archarged hewith operating a sound production device in aljgu
area, refusing to move, and obstruction of governmental administraltbry. 47, 63, id. Ex. 12
(“Charging Doc.)). Thereafter, she wdgought before a judgend released without bailFifst

Am. Compl. 11 6669).2 After her releaseHaysrecovered her credit cards and drigdicense

that she provides, &endantdiave submitted a copy of the video (Docket No. 45 (“Defs.’
Mem.”) Ex. C), and Hays does not appear to dispute thathte same athe video upon which
she relied.Accordingly, the Court may — and does — rely on it.

2 At some pointHays was also taken Bellevue Hospitglwhereshe receivead medical
and psychological evaluationld( 1] 5661). She alleges that she “lost track of the time” while
waiting at the hospitabut was there for “at least®) hours.” [d. T 61).
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from the police station and was givesceipts for her othetems (Id. 1 7274). When Hays

tried to recovethe resof her property the next day, she was informed that it had been labeled
“arrest evidence” and could not be returned until a later date§§(8081). She made a

separate tripack to New York City (presumably from her home in California) to recover the
remaindeiof her property, two items of whigdhe allegesvere lost or damagedId( § 82).

The criminal charges against Hays were dropped in April 20849 83). Later thia
same year, in advance of the third anniversary of the Occupy Wall @toeettsHaysapplied
for an amplification permit.(Id. 1 86). Detective Rick Lee first told her that she had been
granted the permit, but when she went to the police station to pick it up she was told that her
application had actually been deniettl.;(id. Ex. 18). Hays brings a litany of claims arising
from both incidents, including claims for false arrest and imprisonment, unlasm£urs,
excessive force, unlawfabnditions of confinement, violation of tést Amendment
conspiracy to interfere with her civil rights, and violations of privacy. Haygedléhat, as a
result of herarrestand detentionshe suffers from Post Traumatic Stress Disorstgort term
memory loss, tangential thoughts, and panic attadkisst Am. Compl {22, 81, 102-104).

LEGAL STANDARDS

In evaluatingDefendantsmotion to dismiss pursuant to Rule 12(b)(6), the Court must
accept all facts set forth in tl@@mplaint @ true and draw all reasonable inferencddags s
favor. See, e.gBurch v. Pioneer Credit Recovery, In651 F.3d 122, 124 (2d Cir. 200@)er
curiam) A claim will survive a Rule 12(b)(6) motion, however, only if the plaintiff allegessf
sufficient “to state a claim to relief that is plausible on its fadell Atlantic Corp. v. Twomb)y
550 U.S. 544, 570 (2007A claim is facially plausibléwhen the plaintiff pleads factual canit
that allows the court to draw the reasonable inference that the defendaneifoliabé
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misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at
556). A plaintiff must show “more than a sheer possibility thdéfendanhasacted
unlawfully,” id., and cannot rely on mere “labels and conclusions” to support a dlaiombly
550 U.S. at 555. If the plaintiff's pleadings “have not nudged [his or her] claims #uedsse
from conceivable to plausible, [thejmplaint must be dismissedTwombly 550 U.S. at 570.
Finally, becausélaysis proceedingro se her Complaint “must be held to less stringent
standards than formal pleadings drafted by lawyeEsitkson v. Pardus551 U.S. 89, 94 (2007)
(quotingEstelle v. Gamble429 U.S. 97, 106 (1976)).Nbnetheless, pro selitigant must still
state gplausible claim for relief. Put another way, the Caudtity toliberally construe a
plaintiff's complaint is nothe equivalent of a duty to werite it.” Thomas v. N.Y. City Deof
Educ, No. 15€V-8934 (JMF), 2016 WL 4544066, at *2 (S.D.N.Y. Aug. 31, 2Qir@ernal
guotation marks, citation, aradterations omitted).
DISCUSSION

Hays brings at least twenty clairagainst the City antheindividual Defendants Count
One is forfalse arresand imprisonment; Count Two is for unlawédizure;Count Three is for
excessive forceCount Four is for unconstitutional policies, prees, and custom§ounts Five
and Six are for negligent failure to train, supervise,ianéstigate Count Seven is for violations
of theFirst AmendmentCount Eight is foabuse of process antiequal protection of the law;
Count Nine is fointentional and negligent infliction of emotional distreSsunt Ten is for
cruel and unusual conditions of confinement; Count Eleven is for fingerprinting, photographing
and iris scanning without a warraftount Twelvealleges the existence ah uncostitutional
ordinance; Count Thirteen is for failure to discharge a mandatory duty; Countefoigrfer
trespass to chattels; Count Fiftestior conspiracy to interfere with civil rights; Coa@ixteen
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and Nineteen ar®r defamation of charactandfalse light;,CountsSeventeen and Eighteare
for assault and battergnd Count Twenty is fdailure tointervene. The Court will address the
claims in turn, excephsofar agnultiple claims can be addressed together.
A. False Arrest, False Imprisonment, and Similar Claims

Hayss claims for false arrestfalseimprisonment, and abuse of process turn on the
propriety of heiarrest. As a m#dr of law, thoselaims fail if there was probable cause to arrest
and prosecute Hayer an offense.See, e.gBetts v. Shearma751 F.3d 78, 81 (2d Cir. 2014).
Probable cause to arrest exists if an arresting officer has actual “knowledgsamably
trustworthy information of facts and circumstances that are suffimemarrant a person of
reasonable cautian the belief that the person to be arrested has committed or is committing a
crime.” Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996). A court should consider the “totality
of the circumstances” in evaluating whetkige ‘facts available to the officer at the time of
arrest” meet that barCaldarola v. Calabrese?98 F.3d 156, 162 (2d Cir. 2002) (internal
guotation marks omitted)Significantly, t is enough that probable cause existed, amat feast
for purposes of a fee arrest claim— it is irrelevant “whether probable cause existed with
respect to each individual charge, or, indeed, any charge actually invokeddoyetiang officer
at the time of arrest.Jaegly v. Couchd39 F.3d 149, 154 (2d Cir. 200@cad Figueroa v.
Mazza 825 F.3d 89, 99-100(2d Cir. 2016). Moreover, even in the absence of probable cause, a
police officer is entitled to qualified immunitithe probable cause determination was
objectively reasonable- that is, whether there was “arguable” probable cause to aderstins
v. City of New York478 F.3d 76, 87 (2d Cir. 2007).

Hays allegeshat theOfficers lacked probable cause to arrest her becadeeument
from the New York State Unified Court System states “not an arrest chahgaignment
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charge” with respect to two of the three chafdgesight against heuse of a sound amplification
device without a permit and refusal to moygirst Am.Compl.  109seeCharging Doc.).

That may be true, but it is irrelevant. By statwielation of the sound amplification ordinance
is punishable by fine, imprisonment, or baikeN.Y.C. Admin. Code 8§ 10-108(j)(1), and a
police officer may arresterson for “any offense when he has probable cause to believe that
such person has committed the offense in his presedcdfillan v. City of Nw York No. 03-
CV-626 (SLT) (LB), 2009 WL 261478, at *8 (E.D.N.Y. Feb. 4, 2009) (internal quotation marks
and alteration omittedsee alsd\.Y. PenalLaw § 10.00(defining “offense” as “conduct for
which a sentence to a term of imprisonment or to a fine is provided by . . . local law or
ordinance.”). Regardless, the third charge (whichlelaslled “arrest chargeon the charging
document)as for“Obstruction of Governmental Administrationti violation of Section

195.05 of the New York Penal Law. (Charging Doc.). And thexgplainly probable cause

(and certain} arguableprobable causdpr the Officersto arrestHaysfor that offenseaftershe
made it clear to them that she did not have the permit for sound amplificetrequired by the
City ordinance, and continued to use her portable speaker and micr@ftevtiee Officers
directedherto cease and desis{First Am. Compl. 1 32-3®efs! Mem. Ex. C, at 00:50-

06:31). In short, lecause there was probable cause to arrest Hays, her false arrest, false
imprisonmat, and abuse of procesiaims aradismissed.

To the extent that Hays other claims— including her claims for unlawful seizure and
warrantlesgingerprinting, photographing, and iris scanning (First Am. Compl. 1 116-19, 125,
213-219 — are premised on seizure of her person (rather than her propertyfgitlieythe
same reasonsSee, e.gJackson v. City of New YQrR9 F. Supp. 3d 161, 178-79 (E.D.N.Y.
2014) (consideringlaims for false arrest, false imprisonment, and seizure qfdison
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togethe). Additionally, it is well established thé&the Fourth Amendmerdllows police to take
certain routine administrative steps incident to areste., booking, photographing, and
fingerprinting.” Maryland v. King 133 S. Ct. 1958, 1977 (2013) (internal quotation marks and
alterations omitted)see alsd\.Y. Crim. Pro. Law 8§ 160.10(1) (mandating that a person arrested
for a felony or a misdemeanor be fingerprinted). The Court need not addrelssnitet
scanningyualifies as such a “routine administrative step[]” because Hays concedes in her
Complaint thano irisscan was actuallyerformed. (First Am. Compl. § 64; Defs.” Mem. 5 n.4).
Accordingly, all of Hays’s claims based on seizure of her person — whetifaide arrest, false
imprisonment, or otherwise -are dismissed.
B. Unlawful Seizure and Related Claims

Hayss unlawful seizurelaims are otherwisgremised on theonfiscationof her
property at the time that she was arrested, including “irreplackgis[d . . . [her] cell phone,
computer, GPS, car battery, power inverter, make-up suitcases sppdpers, plasma screen
television, projector, power strip, and hand truck.” (First Am. Compl. 11 43, 119t 22vell
established that “[d]seizuré of property occurs when there is some meaningful interference
with an individual's possessory interest in that propertyriited States v. Jacobset66 U.S.
109, 113 (1984)Nevertheless, the Defendant Officers were plainly permitted to seize the
property in Hay$s possession at the time loér lawful arresand to then retain evidence of her
alleged crimepending conclusion dhe criminal proceedingsSeeUnited States v. Herrqri8
F. Supp. 3d 214, 223 (E.D.N.Y. 2014hey were also entitled to retain Has/4ersonal
effects” for“safekeepingfor the duration of the custodial arrest. (First Am. Compl. Ex. 17
(“Property Vouchers). SeeHerron, 18 F. Supp. 3d at 224ee alsdJnited States v. Cangel
167 F. Supp. 3d 584, 595-96 (S.D.N.Y. 2016).
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To the extent that Hays alleges that Defendants unlawfully retained sdreepErsonal
property after the arrest, the claim would arise under the Due Process ClaesEmirteenth
Amendment rather than the Fourth AmendmeeeShaul v. Cherry Valley-Springfield Cent.
Sch. Dist, 363 F.3d 177, 187 (2d Cir. 2004)o state such a due process cldnmmwevera
plaintiff must demonstrate either that: (1) she “was never given proper nbtloe post-
deprivation state law remediex (2) “the posteeprivation remedies available under state law
were inadequate.'Sommerville v. WrightNo. 12CV-165 (KAM) (JMA), 2014 WL 794275, at
*4 (E.D.N.Y. Feb. 25, 2014) (internal quotation marks ogdift Hays does neither here. She
concedes that shveas given vouchers for her property after she was released and does not allege
that those vouchers were legally insufficient. (First Am. Compl. Y 73-74; Profmrthers 2,
4,7,9, 14). And she makes no claim that her deptivation remedies were inadequate. (First
Am. Compl. 11 116-125).

For substantially the same reasons, MHagkate law claim for trespass to chattels also
fails. To make out a claim for trespass to chattels under New Y orlplaintiffs must allege
that“(1) defendants acted with intent, (2) to physically interfere with (3) ptgisti lawful
possession, and (4) harm resulteBibsafe-One, Inc. v. Hawk639 F. Supp. 2d 358, 368
(S.D.N.Y. 2009)aff'd, 379 F. App’x 4 (2d Cir. 2010)To satisfy the intent element, “the
defendant must act with the intention of interfering with the property or with knowlkdge t
such interference is substantially certaimgsult.” Id. at 36869. Here, Hays falils to allege any
facts in support of her conclusory assertion that retention of personal propefigptemstsonal.”
Moreover, she does not even name as defendants the Officers who would have been responsible
for inventorying, mislabeling, and retaining her property. (First Am. Compl. {1 80-82).
Accordingly, her trespass to chattels claim must be and is dismissed.

8



Finally, Haysclaimsthat seizure ofer hand truck violatethe Americans with Disability
Act (“ADA”) ,42 U.S.C8 12101et seq(First Am. Compl. § 124), but that claim fails on
multiple grounds. First, there is no individual liability under the ACBee, e.gFox v. State
Univ. of New York497 F. Supp. 2d 446, 451 (E.D.N.Y. 200Additionally, she fails to allege
facts plausibly suggesting she was “disabled” within the meaning of the ADAh&arresting
Officers were aware of any disability, that use of the hand truck constitutedsihable
accommodation,br that shesuffered injury or indignity as a reswit the Officers conduct.
Seee.g, Woods v. City of Utice®02 F. Supp. 2d 273, 280 (N.D.N.Y. 20{2\n arrestee can
edablish liability under the ADA . . . by shamg defendantsailed to pravide a reasonable
accommodatioror his disability during the course of the arrest and pa®ist, causing him to
suffer greater injury or indignity than other arreste@sternal quotation marks omitted)).
Hays s claim under the ADA is therefore dismissasivell.
C. Excessive Force, Assault and Battery, and Similar Claims

Next, Hays alleges two discrete incidents of excessive force: one duriagéwy when
Officer Byrnes “tightly cinched the plastic zipck on [her] very arthritic wrists,” and one while
she was in custody, when Officer Byrnes “threw [her] up agawstlldand dragged her
“backwards by the handcuffs.” (First Am. Compl. 1 127-28). The former is analyzed under
the Fourth Amendmensee Graham v. Conno490 U.S. 386, 395 (1989)hile the latter is
analyzed under the Due Process Clause of the Fathtéenendmentsee, e.gHolland v. City
of New York197 F. Supp. 3d 529, 545.D.N.Y.2016). For present purposes, however, the
incidents can be treated together because, to beabt®under either Amendment, the conduct
at issue must besufficiently serious . . . to reach constitutional dimensiori®dmano v.
Howarth 998 F.2d 101, 105 (2d Cir. 1993)témal quotation marks omittedyeeGraham 490
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U.S. at 396 (“Mt everypush or shove, even if it may later seem unnecessahng ipelace of a
judge’s chambersyiolates the Fourth Amendment.” (internal quotation marks and citation
omitted)). In the case of allegedly tight handcuffing, that requires a fflanglead and prove
“some injury beyond temporary discomfortJsavage v. Port Auth. of N.Y.N.J, 932 F. Supp.
2d 575, 592 (S.D.N.Y. 2013nternal quotation marks omittedYheinjuries“need not be
severe or permanentyogeler v. ColbathNo. 04CV-6071(LMS), 2005 WL 2482549, at *9
(S.D.N.Y. Oct. 6, 2005), bubheymust be more thatle minimisseeWashpon v. Par561 F.
Supp. 2d 394, 407 (S.D.N.Y. 2008ge alsd&esmont v. City of New Yqr&71 F.Supp. 2d 202,
214-15 (E.D.N.Y.2005).

Applying those standardgere, Hay's excessive force claims fahort. First, with
respect to the allegedly tight handcuffing, sleemsonly to have been in pain until the
handcuffswere removedFirst Am. Compl. L.27), and does nallegeany “specific physical
injuries” Boley v. DuretsNo. 12CV-4090 (ARR)(JO), 2013 WL 6562445, at *8—9 (E.D.N.Y.
Dec. 10, 2013). And with respect to the allegedraction with Officer Byrnesalthough she
claims that she was “screaming in agamgl crying uncontrollably” during the incident, she
repeatedly confms that her injuries wetenited to herpreviouslyexistingpsychological
conditions. (First Am. Compf|f22, 128-130id. Exs. 3-4 Docket No. 48 (Pl.'s Oppn”) 16-
18). Accordingly, Hayss excessive force claims against Officer Byrnes fail as a matter of law.
Seege.g, Marom v. City of MwYork No. 15CV-2017 (PKC), 2016 WL 916424, at *7
(S.D.N.Y. Mar. 7, 2016)econsideration granted in pgr2016 WL 5900217 (S.D.N.Y. July 29,
2016) Johnson ex rel. Johnson v. County of NasBbwu 09CV-4746 (S (MLO), 2010 WL
3852032, at *3 (E.D.N.Y. Sept. 27, 201Russo v. Port AuthfdN.Y. &N.J, No. 06CV-6389
(RRM) (CLP), 2008 WL 4508558, at *5 (E.D.N.Y. Sept. 30, 2008Er claims againsither
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Officers in the vicinity for allegedfailure to intervene (First Am. Compl. 11 250-252), are
likewise dismissedSee Foy v. City of New Yotko. 03CV-7318 (HB), 2004 WL 2033074, at
*3 (S.D.N.Y. Sept. 10, 2004) (“[T]here can be no failure to intervene where there was no
constitutional violation.”).

Hayss state law claims based on the same incidentsr assault and battery, intentional
infliction of emotional distress, and negligent infliction of emotional distresg @&mns Compl.
11193-97, 241-245seePl.’s Oppn 24-25) — must also be dismissed. First, her assault and
battery claims fail for the same reasassher excessive force claimSee Green v. City of
Mount Vernon96 F. Supp. 3d 263, 295 (S.D.N.Y. 201Agsault and battery claims, when
alleged against a poliadficer, are evaluated like excessive force claim$eélayo v. Port
Auth, 893 F. Supp. 2d 632, 642 (S.D.N.Y. 20¢Bimilar to a taim for excessive force under
[Section]1983, a state law claim for battery against a police officer in the coursenkan
requires the plaintiff to prove thtte officets use of force wasxcessive or objectively
unreasaable under the circumstances.” (internal quotation marks omitted)). Second, emder N
York law, a person may not bring claims for intentional infliction of emotion&lesis or
negligent infliction of emotional distress where, as hitiexre are more traditional theories of tort
liability available. See, e.gFrederique v. Gunty of Nassaul68 F. Supp. 3d 455, 483
(E.D.N.Y. 2016);Crews v. ©unty of Nassaw96 F. Supp. 2d 186, 214 (E.D.N.Y. 201#).any
event, the conduct alleged by Hays is not “so outrageous in character, and so extiegned,
as to go beyond all possible bounds of decency, and to be regarded as atrocious]yand utte
intolerable in civilized community.’Murphy v.Am.Home Prods. Corp58 N.Y.2d 293, 303

(1983)(internal quotation marks omitted)
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D. Conditions of Confinement Claims

Hays also claims th&yrness conduct and the conditions loértransportation to the
precinctamounted to unconstitutional conditions of confinement. (First Am. Compl. {1 198-
212). “In a pretrial detainée challenge to conditions of confinement under the Fourteenth
Amendment, ‘the proper inquiry is whether those conditions amount to punishment of the
detaineé’” Patterson v. City of New Yqrko. 11CV-7976 (DLC), 2012 WL 3264354, at *5
(S.D.N.Y. Aug. 9, 2012) (quotinBell v. Wolfish 441 U.S. 520, 535 (1979)). “If the conditions
do not amount to punishmeillegations that defendants have denied plaintiff access to basic
human needs are evaluated under a stdrafateliberate indifference.Milo v. City of New
York 59 F. Supp. 3d 513, 524 (E.D.N.Y. 201#ayss claims fail under either standard. With
respect to the formeshefails to allege(except in the most conclusory of terrss€, e.g.First
Am. Compl. § 203))hatthe DefendanOfficers ated“(1) with punitive intent, [and{2)
personally engaged in conduct that caused the challenged conditions of confinéfaeanén
v. Hasty 789 F.3d 218, 238 (2d Cir. 2015And under the deliberate indifferent standafdys
fails to plausiblyallege as she musthat“objectively, the deprivatiofshe]suffered was
‘sufficiently serious thgis]he was denied the minimal civilized measure of difeecessities.
Walker v. Schult717 F.3d 119, 125 (2d Cir. 2013) (quoti@dgston v. Coughlin249 F.3d 156,
164 (2d Cir. 2001)). The deprivatiotimtHaysdoes allege— namely the use of zigie
handcuffs, the lack ofreavailableseatbelt in the paddy wagdreing deniedhe right to make a
phone calland evaluation at Bellevue Hospitad do noteven come close tmeeting that
standard.See, e.gSevensy. City ofNew YorkNo. 12€V-3808 JMF), 2013 WL 81327, at *3
(S.D.N.Y. Jan. 8, 2013aff'd, 541 F. App’x 111 (2d Cir. 2013). Accordingly, Hays’s conditions
of confinement clairsa must be and are dismissesiwell
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E. First Amendment and Conspiracy Claims

Next, Haysallegesthat Defendants violated and conspired to violate-irst
Amendment rights to freedom of speech and to gather for redress of grievadncssAng.
Compl. 11 171-84)In particular, shéringsboth facial and aapplied challenggto the Citys
permitting process for amplified sound, and accuses Defendants of conspfsibgnice [her]
and add [her] name to a list of all individuals in the United States that exhileihdisdd.
1 184) Hayss facial challenge tthe ordinancéails, howeverpecause thé&time, place, and
mannet restrictions in question have bempeatedlyupheld by courts in this Circuit, and Hays
fails to provideanyrea®n why the outcome in her case should be any differ8ee, e.g.
Marcavage v. City of &lv York 918 F. Supp. 2d 266, 270-75 (S.D.N.Y. 20@®@)ding that the
permit requiremengstablished bgection 10-108 of the N.Y.C. Administrative Coslas
contentneutraland that the government had a significant governaherterest, the requirement
was narrowlytailored to that interest, and plaintiffs had alternative channels of communjgatio
accord McMillan, 2009 WL 261478, at *%ee also Turley v. Police Depf City of N.Y, 167
F.3d 757, 761 (2d Cir. 199@affirming the district couts determination that Section-108 did
not confer impermissible discretion on police officendayss asapplied challenge— based on
the claim that she was “doing a public service announcement” and that “[n]Jobodiedlifethe
level of amplification” (First Am. Compl. 11180-83, 223) —also fails ascourts have upheld
application ofthe gatuteeven to corgolitical speech SeeMcMillan, 2009 WL 261478, at *9
(collecting cases)Finally, to the extent Haybrings claimsased orthedenal of a sound
amplificationpermit in 2014, she fail®tsufficiently allege that her applicatiomet all
permitting requirementsSeeN.Y.C. Admin. Code § 10-108(d}). (First Am. Compl. 18B5-
87, 174-75, 179d. at Ex. 18seeDefs! Mem 20).
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Hayss otherconspiracy claimsbrought pursuant to Title 42, United States Code,
Sections 1983, 1985, and 19860 fail as a matter of law(SeeFirst Am. Compl. 11 171-184,
236). First, © survive a motion to dismiss orSaction1983 conspiracy claina plaintiff must
allege— in more than conclusory terms an agreement between two or more state actors,
concerted acts to inflict an uncgirtutionalinjury, and an overact in furtherance of the goal.
Ciambriello v County of Nassal292 F.3d 307, 324-35 (2d Cir. 2002lere, Hay's allegations
of an agreement let alone an agreement to inflict unconstitutional ingisen the Cours
conclusions above with respect to Hays’s underlying clainee-=strictly conclusory.”ld. at
325. Further, to the extent that she alleges agreement among officers of the NiYPD, he
conspiracy claimare barred by the “intraorporate conspiracy” doctenpursuant to which
“officers, agents, and employees of a single corporate or municipal, eatify acting within the
scope of his or her employment, are legally incapable of conspiring with each @eitdp v.
City of NewYork No. 06-CV-0433 (RJS), 2008 WL 1970002, at *9 (S.D.N.Y. May 6, 2008).
Separate and apart from those deficiencies, Iflgsto sufficiently allege “some racial, or
perhaps otherwise classsed, invidiously discriminatory animus behind the conspirators’
action” as required to state a claim under Section 198#idleton v. City of Bw York, No. 04-
CV-1304 (JFB) (LB), 2006 WL 1720400, at *9 (E.D.N.Y. June 19, 206ihg Griffin v.
Breckenridge403 U.S. 88, 102 (1971peed42 U.S.C. § 1985(3) . And without a vialdection
1985 claim, Hays cannot bring a claim under Section 1$&& e.g, Dwares v. New Yorl©85
F.2d 94, 101 (2d Cir. 1993) (“Liability under [Section] 1986, which permits an action against a
person who had the ‘power to prevent or aid in preventing the commissi@mvading
‘mentioned in section 1985," but who ‘neglected or refused so to do,’ is dependent ondikbe val
of a claim under [Section] 1985&lterations omitted)

14



F. Defamation

The Complaint also allegetaims with respect to the individual Defendafasplacing
Hays in a “false light” and defamation of charact@first Am. Compl. 11 237-40, 246-249n
her opposition to Defendants’ motion, however, Hays appears to withdraw both (&ims
Opp’n 40-41), and for good reason. First, as Hays appears to concede, “New York does not
recognize a claim of false light invasion of privac¥blandrea v. Town of Orangetoy490 F.
Supp. 2d 342, 351 (S.D.N.Y. 2007). Second, to bring a defamation claim pursuant to Section
1983, a plaintiff must plead and prove that a government offiesl(1)‘utter[ed]. . .a
statement sufficiently derogaty to injure [the plaintif] reputation, thais capable of being
proved false, and that [the plaintiff] claims is false,” ardch (2) imposed a “material...
burden or . . alteration of the plaintif status or rights."Vega v. Lantz596 F.3d 77, 81 (2d
Cir. 2010) (internal quotation marksnitted). Additionally, the “statement must be sufficiently
public to create or threaten a stigm&/élez v. Levy401 F.3d 75, 87 (2d Cir. 2005ays
alleges neither a material burdeor alteration of her status or rights nor that any statement was
publicized. It follows that any defamation claim she still presses must be disnfBes®ce.g.
Brooks v. JacksqgmNo. 11CV-6627 JMF), 2013 WL 5339151, at *11 (S.D.N.Y. Sept. 23,
2013).

In her opposition to Defendants’ motion, Hays tries to recast her false light and
defamation claims as claims under the “Federal Privacy A@idcket No. 52, at 15; P&'Oppn
41). That is not enough, however, to salvage her claims. First, the law is clegrltiatifh
may not amend her complaint through her memorandum of law opposing a motion to dismiss.
See, e.gOlde Monmouth Stock Transfer Co. v. Depository Trust & Clearing C485. F.
Supp. 2d 387, 393 (S.D.N.Y. 2007). Second, and in any evantJam pursuant to the Privacy
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Act of 1974, 5 U.S.C. § 553d that is indeed what Hays means by the “Federal Privacy) Act”
would have to be dismisségcause thsetatute does not provider a private right of action
against a state agency or offici&eg e.g, Stoianoff v. Comm’r of Motor Vehicles)7 F. Supp.
2d 439, 444-45 (S.D.N.Y. 200@ff'd, 12 F. App’x 33 (2d Cir. 2001).
G. Mondll Liability

Hayss final claimwarranting discussiois for municipal liability undeMonellv.
Department of Social Servicet36 U.S. 658 (1978). (First Am. Compl. 11 132-4Ziven the
absence of an underlying constitutional violation, howevercahpot state a claim under
Monell. See, e.g., Schultz v. Inc. Vill. of BellpatT9 F. App’x 358, 360 (2d Cir. 2012)
(summary order) (“Because [th&amtiff] was unable to establish an underlying violation of his
constitutional rights . ., his . . Monell claim necessarily fail[s] as well.”)Additionally, it is
well established tit, in order to establish a claim undiéonell, a plaintiff must allege that the
violation of her constitutional rights resulted from a municipal policy, custom, or pracBee.
Monell, 436 U.S. at 690-91. “Proof of a single incident of unconstitutional activity is not
sufficient to impose liability undeévionell.” City of Oklahoma v. Tuttlet71 U.S. 808, 823-24
(1985) (plurality opinion).Here,Hays fails to allege any facts from which the Court could
corclude that the City had a policy, custom, or practice that gave rise todfedailiolations of
Hayss constitutional rights. Sh#oes assethat her treatmergtemmed from a “sanctioned []
policy, practice, and/or custom” and that the City failed to “properly traingcigiine,”

“supervise”, and “monitor arrestgFirst Am. Compl. 11 132-7@®I.’s Opp’n 18-20), bushe

3 The Complaint also purports to brirggpondeat superiaslaims against the Citysée

First Am. Compl. 1 14370), but it is well established that a municipality may not be held
liable under Section 1983 “simply on the basisespondeat superidr Best v. City of Bw
York No. 11CV-4475 JMF), 2012 WL 5458054, at *3 (S.D.N.Y. Nov. 8, 2012).
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does notllegeanything tosupport those conclusory assertions other bwarsolatedpersonal
experiencs, reports that are twenfplus years old, and unproven allegations made in other
lawsuits SeePluma v. City of Bw York No. 13CV-2017 (AP), 2015 WL 1623828, at *11
(S.D.N.Y. Mar. 31, 2015) (finding that aihglerecentincident”and “decadeld report” are
“extremely unlikely”to give rise tdMonellliability); see also Simms v. City of New Y @80 F.
App'x 627, 630 (2d Cir. 2012summary orderffinding that citations to unrelated actionsre
insufficient to establish pattern or practige Fnally, to the extent that Hayslegesa policy or
custom towardsOccupiersin 2011 and 2012%he fails toestablish a “direct causal link”
between thaalleged policy and her own injuriesie and two years latePluma 2015 WL
1623828, at *qinternal quotation marks omittedJor these reasoridayss Monell claims are
alsodismissed.
CONCLUSION

If the sheermquantity ofa plaintiff's claimscould be sufficient to survive a motion to
dismiss, Hays’s Complaint would surely live to see another day. But even conkgting
pleadings liberally, her twenty sonoeld claims fall well shorvf meeting the plausibility
standard® Accordingly, and for the reasons stated above, Defendaotsn to dismiss is

GRANTED, and the Complaint BISMISSEDin its entirety®

4 To the extent that the Court has not explicitly analyzed any particular claim in the

Complaint— for example, Hays'’s claims for unequal protection of the law or failure to
discharge mandatory duties that is because such claims are effectively duplicative of the
claims discussed abov&ee, e.gZahrey v. City of Bw York No. 98CV-4546 DCP) (JCBH,
2009 WL 1024261, at *9 (S.D.N.Y. Apr. 15, 20(@®8dllecting casedismissinggeneral due
process claims as duplicative of those already discussed

5 Given the reasoning above, the Court sees no basis to maintain Hays’s ciansisthg

Defendants who have not yet been served or appeareairely, Captain Mark locc&YPD

AttorneyJames Conroy, Officer Eric Grimes, former Mayor Michael Bloombergjdo Police

CommissioneRaymond Kelly, and “Does 1-10” — even though they (obviously) did not join in
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The only remaining question is whethéaysshould be granted leave to amend her
Complaint. Although leave to amend a complaint should be freely given “wheejsst
requires,” Fed.R.Civ.P. 15(a)(2), and courts should generally graseplaintiffs leave to
amend “at least once when a liberal reading of the complaint gives any indibati@valid
claim might be statedGomez VUSAA Fed. Sav. Bank71 F.3d 794, 795 (2d Cir. 1999) (per
curiam) (internal quotation marks omitted), it is “within the sound discretion of threedeourt
to grant or deny leave to amendJcCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d
Cir. 2007). Eercising that discretiondne,the Court declines to graktaysleaveto amend the
Complaintsua sponte First, a district court may deny leave to amend when, as here, amendment
would be futile because the problemish a plaintiff s claims are“substantive”and”better
pleading will not curethem. Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000%ecad,
Hayswas already granted leave to amend her complaint to cure deficiencies raised in
Defendantsfirst motion to dismissand was explicitly cautioned that she “w[ould] not be given
any furtheropportunity to amend the complaint to address issues raised by the motion to
dismiss.” (Docket No. 28 Finally, she “has not reqsted permission to file &econd
Amended Complaint, nor has [s]he given any indication that [s]he is in posses&ots that
would cure the problems” identified in the instant motion to disnm@ark v. Kitt, No. 12CV-
8061 (CS), 2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014).

This Court certifies, pursuant to Title 28, United States Code, Section 1915(a}(3), tha

any appeal from this Memorandum Opinion and Order would not be taken in good faith, and

the motion to dismiss(First Am. Compl. 11 11-12; Defs.” Mem. 1 ).IThe claims against
those Defendants are presumably alsbject to dismissal for other reasons, including failure to
timely serveseeFed. R. Civ. P. 4(m), and lack of personal involvemss#, e.g.Farrell v.
Burke 449 F.3d 470, 484 (2d Cir. 2006).
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forma pauperisstatus is thus denieccee Coppedge v. United State89 U.S. 438, 444-45

(1962). The Clerk of Court is dicted to terminate Docket No. 48d to close the case.

SO ORDERED.
Dated: February 28, 2017 d& y @1/—
New York, New York fESSE M-FORMAN
nited States District Judge
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