In Re:Application of Hornbeam Corporation Doc. 112

USDC SDNY

DOCUMENT
UNITED STATES DISTRICT COURT FLECIRONICALLY HILED .
SOUTHERN DISTRICT OF NEW YORK DOC# ... -
---------------------------------------------------------- X DATE FILED: __5/22/201
IN RE: _ 14-MC-424 (Part 1)
APPLICATION OF HORNBEAM CORP. MEMORANDUM & OPINION
_________________________________________________________ X
Appearances:

Dennis H. Tracey, llI
David R. Michaeli
Hogan Lovells US LLP
New York, New York

James H. Power
Sean P. Barry
Holland & Knight LLP
New York, New York

Counsel for Applicant Hornbeam Corp.

Steven Cooper
Reed Smith LLP
New York, New York

Bruce S. Marks

Thomas C. Sullivan

Marks & Sokolov, LLC
Philadelphia, Pennsylvania

Counsel for Intervenor Panikos Symeou

VERNON S. BRODERICK, Unite&tates District Judge:

Before me is the motion of Intervenor Hays Symeou to stay the use or dissemination
of bank records produced asesult of authorized discomeunder 28 U.S.C. § 1782 pending

appeal. (Doc. 88.) For the reasons thibw, Symeou’s motioro stay is denied.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2014mc00424/436354/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2014mc00424/436354/112/
https://dockets.justia.com/

I. Applicable L aw?!

When deciding whether to issue a stay pendppeal, courts consider four factors: “(1)
whether the stay applicant has made a strong showing that he is likely to succeed on the merits;
(2) whether the applicant will be irreparably irgd absent a stay; (3) whether issuance of the
stay will substantially injure the other partiaterested in the proceeding; and (4) where the
public interest lies.”In re Application of Chevron Corp., 709 F. Supp. 2d 283, 300 (S.D.N.Y.
2010) (quotingn re World Trade Ctr. Disaster Ste Litig., 503 F.3d 167, 169 (2d Cir. 2007)).
“The necessary level or degree of possibility of success will vary according to the court’s
assessment of the other stay factotsl”(alterations omitted) (quotingohammed v. Reno, 309
F.3d 95, 101 (2d Cir. 2002)ee also Srougo v. Barclays PLC, 194 F. Supp. 3d 230, 233
(S.D.N.Y. 2016) (“Courts have tresl these factors ‘like a slidirsgale’ such that ‘more of one
excuses less of the other.” (citation omitted$till, “the movant cannot prevail by showing a
mere possibility of success or harn8itherland v. Ernst & Young LLP, 856 F. Supp. 2d 638,
641 (S.D.N.Y. 2012) (citingNken v. Holder, 556 U.S. 418, 434 (2009).

II. Discussion

A. Likelihood of Success
Symeou’s arguments in his motion do not support a determination that he has a strong or

even substantial case on the merits thapny interpretation andpplication of § 1782’s

L1 rely here on the background information and facts providealy prior decisions in th case. (Doc. 35 at 2-3;
Doc. 83 at 2-5.) Undefined capitalized terms are given the same meaning as those idei#ipdan decisions
rendered in this caseSeg generally Docs. 35, 83.)

2The Second Circuit reviewslé novo the district court’s determination as to whether the statutory requirements of
§ 1782 are met,” and if satisfied that they have beentheat,reviews “the district ewt’'s decisioron whether to

grant discovery for abuse of discretiorEuromepa, SA. v. R. Esmerian, Inc., 154 F.3d 24, 27 (2d Cir. 1998). Thus,
“assuming no error of law,” appellate review of the decision to grant discovery “is much more daferbntie
Application of Chevron Corp., 709 F. Supp. 2d at 304.



statutory requirements was incorrectegSymeou Mem. 9-16)Symeou claims that
proceedings in the BVI were not within reasonable contemplation and that, even if they were
within reasonable contemplation when | origipgranted Hornbeam’spplication for discovery
under 8§ 1782 on December 24, 2014, they were ftbinreasonable contemplation in January
2017 when | granted Hornbeam'’s request for annsite of time to use the materials gathered.
(Id. at 14-16.) To begin with, courts in tl@&cuit “assess thendicia of whether the
contemplated proceedings were within readxd® contemplation at the time the § 1782
application was filed.”Certain Funds, Accounts and/or Inv. Vehiclesv. KPMG, L.L.P., 798 F.3d
113, 124 (2d Cir. 2015). At the time of Hog#dm'’s § 1782 application, it had “initiated two
legal proceedings in the BVI related to the uhdeg dispute over Warre8teel, and [intended]
to initiate further proceedings once it obtain[adflitional information.” (Doc. 5 at 6.) In any
event, even if | were to re-assess at thistjunec Hornbeam has clearly identified the reasons it
has not brought foreign proceedingge(Doc. 77), and Hornbeam has represented that it expects
to initiate foreign claims by May 29, 2018g¢ Docs. 99, 108). Moreover, although Symeou
originally moved to vacate the Authorizing Ordie part on the basis that Hornbeam had to
satisfy a large judgment before reinitiating Bbceedings and argued as a result that those
BVI proceedings could not reasonably contemplatedeé¢ Doc. 35 at 14-15), and also later
moved for reconsideration, contending that Heam and Shulman had no intention of paying
that BVI judgment, Hornbeam paid the judgment on October 26, 2&#@)¢c. 83 at 13).
Symeou further contends that 8§ 1782 doegeaiit the “broad pre-filing document

discovery permitted here.” (Symeou Mem. 16.) As outlined in my prior decisions, after

3 “Symeou Mem.” refers to the Memorandum of Law in support of Intervenor Panikos Symeou’s Motion to Stay
Pending Appeal. (Doc. 89.)



requiring Hornbeam to narrow its requests tol@de unnecessary and irrelevant material, |
concluded that the discovery retis were not unduly broadSeé Doc. 5 at 8-9; Doc. 35 at 16;
Doc. 83 at 9.) My view on this issue has been altered by the largely repetitive arguments
made by Symeou in his current motion. Moreg\vo the extent Syemou’s arguments could be
construed as an objection to Hornbeam obtaidiagovery prior to filing a foreign proceeding,
the Supreme Court has clearly stated that foreign proceedings do not have to be “pending” or
“imminent” to fall within 8 1782.Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241,

259 (2004).

Additionally, with respect to its argument that the Authorizing Order should have been
vacated and discovery suppressed, Symeou atigaeslornbeam (1) improperly proceeded with
its 8 1782 application ex parte, (Symeou Mem. 9—0)did not disclose all of the potentially
relevant facts in connection with its ex pat&782 application, thelog violating its duty of
disclosure,id. at 11-12); and (3) violated Federall®af Civil Procedure 45 by failing to
provide notice to its adversaries befassuing third-party subpoenasl. @t 12—14). Because
these arguments reiterate Symeou’s arguments imbiion to vacate and for reconsideration, |
rely on the rationale for rejecting these arguments in my prior decisseaf)dc. 35 at 6-12;
Doc. 83 at 14), and | do not restate them hererdibier hold simply that Symeou’s reiteration of
the arguments does not satisfy the requitenhéng of a likelihood of success on appeal.

B. Equitable Factors

Although | acknowledge that denial of a stagks the use of the confidential materials in
the contemplated foreign proceedings and tloeeefaises the specter that Symeou might be
harmed, a protective order is currently in plea limits Hornbeam’s use of the evidence and

requires that Hornbeam seek permission fros@ourt before using such materials (the



“Protective Order”). $ee Doc. 106.) Indeed, the Protective Order was recently amended to
provide Symeou with additional assurances limiting the use of the materials. In addition, the
Protective Order requires that Hornbeam destroy documents by a certain date if foreign
proceedings are not filed.

Finally, I find that the public interest weighsfavor of denying the stay, as the discovery
granted under 8 1782 in this case as well aanltieipated use of the materials gathered as a
result of that discovery serve the “public insgein justice, fair play, and full disclosurétire
Application of Chevron Corp., 709 F. Supp. 2d at 310, as well'tee truth in foreign actions,”

In re Bracha Found., No. 2:15-mc-748-KOB, 2015 WL 6828677, at *4 (N.D. Ala. Nov. 6,
2015).

III. Conclusion

After balancing these factonsfind that Symeou has not jufséd the imposition of a stay
pending appeal. Accordingly, Symeou’s motiondatay is DENIED. The Clerk of Court is

instructed to terminate the open motion at Document 88.

SO ORDERED.

Dated: May 22, 2017
New York, New York

United States District Judge



