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VERNON S. BRODERICK, United States District Judge:

Before mas Intervenor Panikos Symeou’s motion to compel, (Doc. 1&8@Murphy &
McGonigle, P.C.’s motion to withdraw as attorney of record for Applicant Hxamb

Corporation (“Hornbeam”), (Doc. 155).am also in receipt dbymeou’s letter motion to

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2014mc00424/436354/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2014mc00424/436354/185/
https://dockets.justia.com/

compel compliance with certain provisions of the Second Amended Protective (Oter,
157)! which raised arguments that are substantially similar to the argsimesented in
Symeou’s motion to compel, (Doc. 18or the reasons stated below, | grisiurphy &
McGonigle, P.Cs motion to withdrawand deny Symeou’s motion to compel.

I. Factual and Procedural Background

OnJuly 26, 2019Murphy & McGonigle, P.C(“Murphy & McGonigl€) filed a motion
to withdraw as attorney of record for Hornbeam. (Doc. 155.) Intervenor Panikos Synreou the
filed an opposition to the motion, (Doc. 156), and Murphy & McGonigle filed a reply, (Doc.
158). Thereafter]) directed Murphy & McGoniglé¢o file an affidavit setting forth with
particularity itsreasongor seeking to withdraw as counsel, and stating whether ot wak
asserting a retaining or charging lien, as required by L@wdl Rule 1.4. (Doc. 161.10n
September 6, 2019, Carol Bruce, one of the attorneys at Murphy & McGoniglesraprgs
Hornbeam, submitted the requested declaration in support of the motion to witbdnaw
camera reviewwhich was docketed on September 13, 2019 patiial redactions(Doc. 169),
after | grantedattorneyBruce leave to file the unredacted declaration undey @eaDocs. 163,
164).

On September 12, 2019, the parties appeared by telephone for a status conf&eace. (
Doc. 177.) In light of the parties’ submissions and additional representations during the
conference, | held in abeyanttee motion to withdraw pendingceipt of declarations from
attorneyBruce and Michael Rellanother attorney from Murphy & McGonigle representing
Hornbeamregading, among other things, their knowledge of who had access to discovery in

this case.(Doc. 170.)| alsodirected counsel'declarations to address Symeou’s concern that

I Hornbeam Corporation filed a letter response to this motion, (Doc. IBByaneou filed a reply, (Doc. 160).



withdrawal of Hornbeam’s counsel would prejudice Symeou’s ability to wind up these
proceedings pursuant to the Second Amended Protective Order (“SAPQ”), whidlesany
person who has reviewed discovery in this proceedisggtoa CertificatioAandreturn or
destroy such discovery at the conclusion of this matter. (Do¢atf@5(d).)

In requesting the declarations, | explicitly gateorneys Bruce and Rella “permission to
redact the names of [certaimldividuals . . . so that incoming counsel [would] have an
understanding” of who would need to file return or dest@yificationsat the conclusion of this
proceeding. (Doc. 177, at 17:11-58e also idat 23:6—20.) In accordance with my
instructions, attorneyBruce andRella sought leave to file their declarations in redacted form,
(Doc. 173), and | granted sd&hve after having considered the proposed redactions, (Doc. 174).
The redactedeclarations were then docketéBdocs. 175, 176 andSymeoumoved tocompel
production ofunredacted versioref thedeclarations(Doc. 180). Hornbeam opposed Symeou’s
motion, (Doc. 182), and Symeou filed a reply brief, (Doc. 183).

I1. Discussion

A. The Motion to Withdraw

Whether to grant or denymaotionto withdrawascounsefalls to the discretion of the
trial court. United States v. Oberd831 F.3d 44, 47 (2d Cir. 2003)ernandez v. Fresh Diet
Inc., No. 12CV-4339 (ALC), 2018 WL 3491693, at *1 (S.D.N.Y. July 20, 2018). “When
deciding whether to grant a motion for withdrawal, courts in this circuit condiyléite reasons
for withdrawal, and (2) the impact of the withdrawal on the timing of the proceéding.

Hernandez2018 WL 3491693, at *1.

2 Under the SAPO,Certifications will be produced to and kept on filetbg Court, and the nedisclosing Party
may make an application to have the Certifications produced for gooel'tg8seDoc. 10676(f).)



As | stated during the September 12, 2019 telephone conference, “I reviewed the
submission” made by attorney Bruce, (Doc. 169), “concerning the bas&éuiqrily &
McGonigle’s] withdrawal,” and made “a finding that [attorr&yice demonstratégdufficient
bases to withdraw.” (Doc. 177, at 18:7-12.) However, | reserved granting the motion until
attorneysBruce and Rella submitted declarations detailing aspectgiofitistitutional
knowledge of thease. (Id.) Havingreceived said declarations, and haviungherconsidered
the partiesarguments supporting and opposing Murphy & McGonigle’s motion to withdraw, |
again find that there are “satisfactogasons” supporting withdrawal, and now grant the motion.
Seelocal Civ. R. 1.4.

Symeouraisesthree arguments opposingwithdrawal each of whictare unavailing.

First, Symeou argues that the withdrawal would leave Hornbeam without counsel. This
argument has been mooted by the filing of a notice of appearance by Hornbeamtunselaf
record. GeeDoc. 165, 168.) Second, Symeou argues that the withdrawal is not consistent with
Local Civil Rule 1.4. Symeou is incorrect. Murphy & McGonigleaatordance with my
instructionand contrary to Symeou’s contention, complied with Local Civil Rule 1.4 and
outlinedsatisfactory reasons whghould grant the withdrawal requesgeéDoc. 169 Doc.

177, at 18:7-12.) Thircgymeouclaims that “[i]f [counsel] is permitted to withdraw, [he] will

likely have no realistic means to enforce” the provisions of the SAPO. (Doc. 156, din2l) |

this assertion unpersuasive in light of my order that Murphy & McGonigle prosd@cement
counsel with “all documents related to their representation of Hornlretlms matter,” (Doc.

170, at 2), and my review of tldeclarations submitted attorneyBruce and Rella



B. Intervenor Panikos Symeou’s Motion tGompel
1. Production of the Bruce and Rella Declarations

In Symeou’s motion to compel, (Doc. 180), Symeou argues that the redacted Bruce and
Rella declarations must now be produced in unredacted form because “a court mgyoset dis
of the merits of @ase on the basis ek parte in cameragbmissions.” (Doc. 180, at 11.)
Symeou further argues that the declarations constitute “judicial docunégggting both a
common law and First Amendment right of public acceSgeDoc. 180, at 11-14.These
argumeng areinapposite, and thus | deny Symeou’s motion.

As an initial matter, the declarations weid exclusivelyfiled under sealbutwere also
filed on the public docket ipartially redacted form, weakenir§ymeou’s right of public access
argument.Cf. Application of Newsday, In@B95 F.2d 74, 80 (2d Cir. 199@escribing
wholesale redactions and the sealing of documents as more “drasticioestioct the common
law right of access”) Additionally, | ordered attorneyBruce and Rella to submit declaaats to
addressSymeou’s concern that withdrawal of Hornbeam’s counsel would prejudice the Court’s
ability to wind up these proceedings pursuant to the SAB&eDoc. 156,at 1-2 (wherein
Symeou argued that “[i]f Hornbeam Counsel is permitted to withdraw, [he] kalylhave no
realistic means to enforce” provisions of the SAP@}t the time | directed the filing of the
declarations it was understood that the declarations might contain informatiorigu dtethe
attorneyelient privilege. Accordingly, | gave counsel permission to file the declarations with
redactions if necessary, to which Symeou did not obj&#elfoc. 177, at 21:1-3 (instructing
attorneys Bruce and Rella that “if they see fit, because they beleattdrney clienprivilege
or something like that, they can submit [the information] in redacted form”); 21:24a28, (*

again, to the extent it's privileged, they should feel free to submit [the informatioedacted



form”); 32:6—7 (“ just gave perission. . . to file [the declarations] under seal.”).) Indeed,
documents considered in support of motions to withdraw are routinely filed and considered
under seahndin camerawhich is the accepted procedufee, e.gCallaway Golf Co. v. Corp.
Trade Inc, No. 10 Civ. 1676(GBD)(JCF), 2011 WL 2899192, at *5 (S.D.N.Y. July 6, 203C)
Holding AG v. Nobel Biocare Invs., N,\V59 F. Supp. 2d 289, 293-94 (S.D.N.Y. 20af)d

sub nom. ISC Holding AG v. Nobel Biocare Fin.,A88 F.3d 98 (2d Cir. 20L2)Veinberger v.
Provident Life & Cas. Ins. CoNo. 97 Qv. 9262(JGK), 1998 WL 898309, at *1 (S.D.N.Y. Dec.
23, 1998). Symeou has not demonstrated why | should deviate from accepted practice.

In any eventeven if he declarationsould be construed as judicial documents triggering
apresumption of public access, any such presumption here is incredibly @ed&kambale v.
Deutsche Bank A@77 F.3d 133, 140 (2d Cir. 2004}ating that the presumption “is at its
apogee when asserted with respect to documents relating to ‘matters thigt afifect an
adjudication” (quotingUnited States v. Amode®dl F.3d 1044, 104@d Cir.1995)).2 Here, |
used the declarations in connection with counsel’s withdrawal application, not to decide a
substantive issue related to this caSé.Alexander Interactive, Inc. v. Adorama, InNo. 12
CIV. 6608 PKC JCF, 2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2(&tdding that “the weight
of the presumption [of public access] is not particularly great [becauseflfifnements are not
to be submitted in connection with a dispositive mddioStern v. Coshys29 F. Supp. 2d 417,
422 (S.D.N.Y. 2007§sam@. Weighing such a minimal public interest in the documents against
attorneysBruce and Rella’s countervailing interestsmaintaining attorneglient privilege |

find that the declarations should not be produced in unredacted form.

3 Similarly, under the First Amendment “experience and logic” test, thet@ads that the Bruce and Rella
declarations are not documents that “have historically been open to thanutéke general public,” or to which
“public access plays a signifidapositive role in the functioning of the particular process in questiBressEnter.
Co. v. Superior Cour478 U.S. 1, 8 (1996



2. Production of the Certifications

Symeounext arguesn his motion to compel that good cause exists to compel production
of the Certificationghat detailwho has had access to discovery in this caSeelfoc. 180,at
16.) Under the SAPQlthough Certifications are initially filed under seal and kept with the
Court, “the non-disclosing Party may make an application to have the Cedifgcptoduced for
good cause.” (Doc. 106t16(f).) Howeverpecause Symeouta/o aguments as to why good
cause exists are unpersuasivéenythis aspect oSymeou’s motion to compél.

Symeoufirst argues that the Certifications miglemonstrate thaiornbeam never
shared discoverwith attorneys in the British Virgin Islands (“BVI”), which cout@nfirm
Symeou’s theory that Hornbeam does not intendgstotle discovery in BVI proceedings. (Doc.
180, at 16.) HoweveHornbeam has already advised that “the state of Deldgatbe most
likely destination for bringing the defining lawsuit on the métriéad basically concedes that it
does not foresee any future BVI proceedings. (Doc. 181, at 3.) Even Symeou acknowledges i
separatdiling s that “Hornbeam no longer maintains tlhamde that it will file in the BVI.”
(Doc. 160.at 1; see alsdoc. 162 (presenting what Symeou characte@ae‘conclusive
evidence that Hornbeam Corp. does not intend to file new proceedings in the) BNUis,
Symeou merely seeks confirmwhatis already apparent in the casgéhich falls short of
establishinggood cause.

Second, Symeou argues that the Certifications might show that unauthorized persons
received discovery in violation of the SAPO. (Doc. 180, at Hayvever curiosity as to
whether the SAPQO’s disclosure provisions were violated caoydself constitute good cause,

or elsethere would alwaysexistgrounds for unsealintipe Certifications Although Symeou has

4 Tellingly, Symeou has not supported either of his good cause argunitngsy legal authority.



presented some evidence in support of his allegation that the SAPO was vietaBac( 157,
at 2), | find this evidence insufficient to warrant unsealifige most persuasivevidence
Symeou presents in support of his moi®a text message contaigia detailallegedlyderived
from documents marked “Attorney’s Eyes Only” unttee SAPO. $eeDoc. 157, at 2 n.5.)
note that neither party has provided me with copies of the “Attorney’s Eyes Onlythéocs.
In any event, as Hornbeam notes, Symeou’s theory that other lawsuits havedoeleasid
upon discovery produced in connection with this matter is bbijgtie extensivenformation in
thepublic record regarding Igor Kolomoisky and his alleged activiti8gelpoc. 182 at 7.)
Therefore Symeou has failed to demonstrgi@od caussufficient tosupport unsealing the
Certifications.

III. Conclusion

For the foregoing reasons, it is hereby:

ORDERED thatMurphy & McGonigle’s motion to withdraw as attorney of record for
Hornbeam Corporation, (Doc. 155), is GRANTED.

IT IS FURTHER ORDERED that Intervenor Panikos Symeou’s motion to compsd, (D
180), is DENIED.

IT IS FURTHER ORDERED thatonsidering the parties’ joint status update, (Doc.
181), the Court will not postpone ruling on Intervenor Panikos Symeou’s letter motion to
compel, (Doc. 157), until resolution of the Florida Litigatigkccordingly, the parties must
advise the Court within fourteen (14) days of this order of any additional informaédDaurt
should consider in deciding whether good cause exists for modifying the SAPO toemwhe
Symeou’s requested reliefwinding up these proceedings in accordance with SAPO Sections

15(c) and (d)—is appropriate.



The Clerk of Court is respectfully directed to terminate the open motions at Dasume
155 and 180.
SO ORDERED.

Dated: November 13, 2019
New York, New York

United States District Judge
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