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JESSE M. FURMAN, United States Distriidge:

This multidistrict litigation (“MDL”), familiarity with which is presumedglates to
defects in certain General Motedosand vehicles andssociated vehicle recalls. Before the
Court is GeneraWiotors LLC's (“New GM”) requestfor an ordettimiting the scopand duration
of the upcoming deposition of Anton Valukas — the chairperson of the law firm Jenner & Block
LLP (*Jenner”), which New GM hired to conduct an internal investigation intothetkdefect
andthedelays n recalling affected vehicles- on privilege groundsFor the reasons explained
below,New GM’srequest is GRANTED iarge part.

BACKGROUND

The relevant factualdzkground is described detail inan Opinion and Order entered on
January 15, 2015 (the “Privilege Opinion”), whiglso concernegrivilege issues relating the
Valukasinvestigationand need be stated only briefly he&eeln re General Motcs LLC
Ignition Switch Litig, — F. Supp. 3d —, No. 1MD-2543 (JMF), 2015 WL 221057 (S.D.N.Y.
Jan. 15, 2015)‘Privilege Opiniori). In February 2014, New GM announced the first of many
recalls of vehicles based omlafectin the ignition switch Seed. at *1. Shortly thereafter, the
Government announced a criminal investigation, and New GM retained Jenner “t@ateesti

the circumstances that led up to the recall of the Cobalt and other cars due todtedtation
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switch.” Id. (internal quotation marks omittedT.hat investigation— which involvedthe
collection and revievaf more than 41 million documents and interviews with more than 200
New GM current and former employeesculminatedn a written report (the “Valukas Report”
or the “Report), which New GM provided to Congress and the Department of Justice, among
others. Seedl. at *1-2. New GM has also made thagpot available to Plaintiffs in thisMDL,
although it has disclaimed any intentianuse the report offensivelysee d. at*2, 11. Desjite
New GM'’s disclosure of the Report itself, it has refused to disclose theiasgtsuch as
interview notes and related memoranda, created in connection with the underlysimgatian.
Seed. at *2.

On October 15, 2014, Plaintiffs moved to compel New GM to produce those documents.
Seed. at *2. This Court denied thabotionon January 15, 2015, finding, among other things,
that (1) Jenner attorneys’ communications with current and former emplogespntected by
the attorney-client privilege; (2) documents prepared by Jenner attornsymiection with the
investigation wer@rotectedoy the attorney work product doctrine; and (3) New GM did not
waive its privilege with respect to the underlying investigation by selgahe Valukas Report.
Seed. at *1. In April 2015, the Court entered Order No. 46, which governs “the depositions of a
number of witnesses who are present or former employed#taers of [GM] . . . or their
outside counsel.” (Order No. 46 (Docket No. 812) at 1). That Order provides that, if Blaintif
show a deponent certain “Outside Counsel Reports,” including the Valukas Report, New GM
“will not instruct the witness nobtanswer questions, on the basis of privilege, conag(ijithe
text of the Outside @Qunsel Reports (or the disclosures in the text of another Outside Counsel
Report or Rule 502(d) Document that is also shtwhe witness); and/or (ii) #witness’s

personal knowledge regarding the accuracy of facts set forth in the text afeédDeinsel



Reports.” (Order No. 46 at 4). Further, “[i]f araminershows a deponent portioasOutside
Counsel Reports that reference, quote, or excerpt a portaproileged communication, New
GM will not instruct the witness not to answer, on the basis of privilege, questiongfabout
remainderof that disclosed communication.td(). Significantly, the Order provides that
“nothing in [the] Order is intended to or should be construed to modify, supersede, or otherwise
alter the Court’s January 15, 2015 Order and Opiniold."af 7).
DISCUSSION

Plaintiffs now seek to depose Valukadore gecifically, theyhave indicated that they
intend to ask Valukas abou{l) the facts, evidence, conclusions, and recommendations
discussed in the text of the Valukas Report and (2) the evidence considered byuldas\ial
forming the conclusions and recommendations contained in the Report.” (Pls.” July 22, 2015
Ltr. (Docket No. 1200§“PlIs.’ Ltr.”) 3). New GM responds that questions about the documents
and materials that \lakas considered, as well as those about the bases for his conclusions in the
Report,call for the disclosure of privileged informatiofNew GMJuly 22, 2018 tr. (Docket
No. 1201)(“New GM Ltr.”) 2-4).1 In arguing otherwise, Plaintiffs rely heavily on Order No. 46.
They believe that questions about “the bases of [Valukas’s] conclusions and tmeewide
considered in reaching them” are fgidncompassed in the Order’s authorization of questions

about the “text” of the Report and abMadlukas’s “personal knowledge regarding the accuracy

! As an initial matter, Plaintiffs argue thiéie Court need not resolve the dispute at this
time, on the ground that it is fully covered by Order No. 46eePls.’ Ltr. 1). But the parties’
dispute is clearly presenteahd there is no reason to waittil after adeposition in which
Valukas will be instructed not to answer most or all questidmdeed, as Lead Counsel
themselves recognizeduyne 16, 2015 Tr. (Docket No. 1087) (3fating that “hopefully” the
issue could be “ruled on” by the next status confergnite$ in the interests of the parties and
the Court to address the dispute now.



of facts set forth'in the Report. (Pls.’ Ltr. 2,)4 That interpretation of Order No. 46, however,
is barred by the Court’s Privilege OpinionS€eOrder No. 46at 7 (stating that the Order does
not “modify, supersede, or otl@sealter” the Privilege Opinioy). New GM has already agreed
to disclose “every New GM Document cited in the Report, includthgrwise privieged
documents.”Privilege Opinion 2015 WL 221057at *1. Much of the additional factual
information that Plaintiffs could want is therefore likely to come from witnessvietes, which
the Court has already held are privileg&ked.

Further to the extent that Plaintiffs intend to agkether Valukas considered certain
documents or facts in preparing the RepsgeNew GM Ltr. 3, those questions would
invariably reveal Valukas’s “mental impressions [and] personal bglidfskman v. Taylar329
U.S. 495, 511 (U.S. 1947), and therefore run afoul of the work product dostene,.g.
Shelton v. American Motors Cor805 F.2d 1323, 1326 (8th Cir. 198§§W]here, as here, the
deponent is opposing counsel and has engaged in a selective process of compiling documents
from among voluminous files in preparation for litigation, the mere acknowledgmérd of t
existence of thosdocuments would reveal counsethental impressions, which are protected as
work product’); McDaniel v Freightliner Corp, No. 99CV-4292 (RMB) (FM), 2000 WL
303293, at *4 (S.D.N.Y. Mar. 23, 2000) (“Many lower courts in this circuit and elsewhere have
similarly concluded that discovery requests which segkytanto counse$ selection of certain
documents as particularly important or relevant violate the attorney work pdmitighe in the
absence of a showing of compelling neeccf)Kodak Graphic Commc’ns Canada Co. v. E.I.
du Pont de Nemours &o., No. 08CV-6553 (MWP), 2012 WL 413994, at *5 (W.Y. Feb.
8, 2012) (recognizing that the Second Circuit has applied the work product doctrine to attorney

compilations of documents and noting thah@&xe the requesting party already has ‘aéivaht,



non-rivileged evidence,its demand that the opposing party disclose its attorney’s selection and
compilation of certain documents is often a thingrled efort ‘to ascertain howounsel intends
to marshatthe facts, documents and testimony in his possession, and to discover the inferences
thatcounsebelieves properly can be drawn fronetevidence it has accumulatédduoting
SEC v. Collins & Aikman Corp256 F.R.D. 403, 410 (S.D.N.Y. 2009)). Plaintiffs argue that the
“thought processes, considerations, analyses [and] judgments thatMagréed to disclose
publicly through the Report are fair gamePIq.’ July 29, 2015 Ltr. (Docket No. 1220P(s’
Responsg 2 (internal quotation marks and citations omitjedyhatmay well be trugbut
Plaintiffs’ proposed topics of inquirgo well beyond the judgmentctuallydisclosed in the
Report;insteadthey pertainat least in parto Valukas'sundisclosedeasoning in deciding
what to include and not includie the Report.

Plaintiffs’ contentions that they are entitled to such information beddews&M “has
held the Valukas Report out to the world as the definitive account of what happened ar&M,”
unavailing. (PlIs.’ Ltr. 4see alsd”Is’ Response 1 (“The Valukas Rep@ not a private
document that is only obtaining life and relevance because Plaintiffs avenguifse deposition
of its author. It is a significant public document, released with much fanfar&eiaGM has
set forth as a definitive account of what went wrong.”). Whether or not New GM labihbel
Valukas Report out to the world as a definitive account (something that New GM hasdisput
it hasrepeatedlycommitted to not hoidg the Report out at all in these proceedings, and the
Court will holdNew GM to that commitment.SeeNew GM Ltr.7; New GM’s July 29, 2015
Ltr. (Docket No. 1221) (“New GM’s Response”) 2). Accordingly, the Report’s cateititnot
be introduced as evidence unl&isintiffs themselveshoose to do so. New GM is not required

to disclose privileged information simply because it would be helpful to Plaistifiuld they



decide to use the Report as evidenSeePrivilege Opinion 2015 WL 221057, at *12 (noting
that “discovery was hardlyntended to enable a learned profession to perform its functions on
wits borrowed from thadversary (quoting Hickman 329 U.S. at 516)). Furtheq the extent
Plaintiffs arguethat the public release of the Report waives New GM'’s attecheyt andwork
product protection with respect to undisclosed information related to the Valukasgatiesti

the Court has already rejected taegument in the Privilege OpiniotgeePrivilege Opinion

2015 WL 221057, at *11.

New GM’'s commitment noto make offensive use of the Valukas Report also
undermine$laintiff’'s argument that they are entdléo ask about the bases for Valukas’s
conclusions because “multiple MDL deponents interviewed by Mr. Valukas have dispaite
account otheir interviews.” (PIs.Response 2see alsd?Is.’ Ltr. 4. As New GM points out,
“[blecause New GM will not offer the Valukas Report as evidence or call Muk¥s to testify,
any alleged discrepancy between the Valukas Report and any witnessisngss irrelevant.”
(New GM’'sRespons@). Plaintiffs can call whatever witnesses they believeheilbtheir case,
and New GM will notbe permitted to contradict those witnesses’ testimony with tbennaftion
contained in the Valukas Reporccordingly, the Court agrees with New GM that Plaintiffs
may not question Valukas about what documents and materials he considered in conntéction wi

preparation of the Valukas Report or about the bases for conclusions contained in thé Report

2 In light of the Court’s conclusion, it need not reach New GM’s arguments that the

identified lines of questioning are also barred by Order No. 70, which proindetgvant part,
that “Plaintifs do not have a ‘right of access to ongoing government investigations or [an
entitlement] to the work of crimal and regulatory investigators. (SeeNew GM Ltr. 34,
OrderNo. 70 (Docket No. 1188t 1).



New GM also requests that the Court limit any deposition of Valukas to two Hdlew.
GM'’s Ltr. 7). The Court declines to do so at this timejtas unclear whethend to what extent
Plaintiffs propose to questioralukas m other, non-privileged topics.h& Court agrees with
New GM, however, that it is in the interests of the parties and the Court to resohasrariying
disputes about the scope of the Valukas deposition in advance of the deposition, if pG$sible.
Alliance Indus., Inc. v. Longyear Holding, Inblo. 08CV-490S, 2010 WL 4323071, at *4
(W.D.N.Y. Mar. 19, 2010) (requiring th@aintiff to identify and establisthe relevance of
material soughin advance of a deposition of the defendaptesident and chief executive
officer). Accordingly,no later tharAugust 21, 2015, the parties shall meet and confath
respect to whether Plaintiffs are still seeking to depose Valukas, and, if scopeeasid length
of that deposition Further, n order to facilitate that process, Plaintiffs shadl later thamoon
onAugust 18, 2015, identify the general topics on whiclcitrrentlyintends to question
Valukas® If the parties cannot agrea the permissible scope of the deposition, thegt raise
such disagreemenmtith the Court, in letter briefs not to exceed five pages, no later than noon on

August 25, 2015.4

3 Plaintiffs argue that they should not have to reveal the subject of the deposition in
advance because doing so worddeal theilitigation strategy to New GMnd ‘force[] [them]
to prepare for their depositions on New GM’s Timetdbk&eePls.” Response; PIs.’ Ltr. 1).
But the mere disclosure of general topia#i not give New GM a significargtrategic
advantage, let alone one that outweighs the interest in resolvingrtiesipdisputes Further,
although Plaintiffs should strive to identify topics of interest prior to the reqoiesd and
confer, Plaintiffs’ good faith failure to anticipate a certain line of ingunradvance shall not
“foreclose[] [Plaintiffs] from hquiring about late-identified topics.” (Pls.” Response 3).

4 New GM asksthe Courto issue an Order providing that “Mr. Valukpsg answers to any
deposition questions do not constitute offensive use of the Valukas Report, and do not waive the
attorney-client privilege or work product protection.” Order No. 46, howalsady contains a
provision to that effect, so an additionatler is unnecessarySeeOrder No. 46 at B).



Finally, Plaintiffs submitted their initial lettén redacted fornrand an accompanying
exhibit under seal because New GM has designated the informaatitinghly confidential.”
(Docket No. 1199). he mere fact thahformation is subject to a confidentiality agreement
between litigantshowever, is not a valid basis to overcome the presumption in favor of public
access to judicial documentSee, e.g.Dandong v. Pinnacle Performance Ltto. 10CV-

8086 (JMF), 2012 WL 6217646, at *2 (S.D.N.Y. Dec. 3, 2012) (“The consent of the parties is
not a valid basis to justify sealing, as thghts involved are the rights of the public.” (internal
guotation marks omitted)yasquez v. City of N.,.YWNo. 10CV-6277 (LBS), 2012 WL 4377774,
at *3 (S.D.N.Y. Sept. 24, 2012) (similar). Accordingly, the parties shall meet aner elrdut
the proprety of mairtaining those documentsder seabr in redacted formlf any pary
believes that the papers should remain under sealfded@ublicly in redacted form, it must
submit a letter brief, not to exceed five pages and no lateAthgmst 21, 2015, addressing the
propriety of doing soSee, e.gLugosch v. Pyramid Co. of Onondad&5 F.3d 110, 119-20 (2d
Cir. 2006) (discussing the presumption in favor of public access).

CONCLUSION

For the reasons stated above, New GM'’s request for an order limiting the scage of a
deposition of Valukas is GRANTED, but the Court defers decision on whetherit the length
of the deposition. The Clerk of Court is directed to terminate 1199.

SO ORDERED.

Dated: August 11, 2015 d& Z %/;

New York, New York LﬁESSE M-FURMAN

nited States District Judge




