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OPINION AND ORDER

This Document Relates To All Actions

JESSE M. FURMAN, United States District Judge:
[Regarding New GM’s Motion for Partial Summary Judgment on Successokiability ]

This multidistrict litigation (“MDL”) arose from the February 2014 recall by General
Motors LLC (“New GM”) of vehicles that had been manufactured by New GM’s pesder,
General Motors Company (“Old GM”), with a defective ignition switéHaintiffs seek recovery
on behalf of putative classof GM car owners and lessors whose vehicles were subject to those
recalls, arguing thaheywereharmed by, among other things, a drop in the valukedf
vehiclesdue to the ignition switch defect and other defettste last year, New GM moved
pursuant to Rule 56 of the Federal Rules of Civil Procedure, for partial summamyegjoidign
“successor liability” claims brought by a subset of Plaint#samely, “[a]ll persons who
bought or leased a Delta Ignition Switch Vehicle on or before July 9, 2009” (Docket No. 3356,
1 973) —in sixteen jurisdictions thdtad been the focus of other prior opinions. (Docket No.
3519). In a prior opiniorfamiliarity with which is assumed, the Court held that Delee law
applied in seven of those sixteen jurisdictions and that, under Delaware law, Rlanttessor
liability claims failed as a matter of lawseeln re Gen. Motors LLC Ignition Switch LitigNo.
14-MC-2543 (JMF), 2017 WL 3382071, at {$.D.NY. Aug. 3, 2017)*Prior Successor
Liability Op.”). With respect to each die other nine jurisdictions -Alabama, lllinois,

Maryland, Michigan, Missouri, Oklahoma, Pennsylvania, Texas, and Virginia — the Court
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engaged in a choice-tdw analysis to deteine the applicable substantive law, but deferred a
decision on the merits pending supplemental briefing from the paBessidat*19.

The Court has reviewed the parties’ supplemental submissions and now picks up where it
left off. For the reasons discussed below, the Court concludes that Plaintiffs’ sudedssyr |
claims fail as a matter of law under Maryland law, which applies a strict test to clainas th
successor corporation is a “mere continuation” of a predecessoratwpdso strict that no
plaintiff appears to have succeeded in bringing a successor liability atainabbasis). By and
large, the applicable law in the other eight jurisdictions, however, is more faygimohless
amenable to resolution on summauggment, as ivolves the application of faittensive
multi-factor tests. Applying those tests, the Court concludes that summary judgmeoi loce
granted as to Plaintiffs’ claims from the other eight jurisdictions still at issue.

DISCUSSION

In its prior opinion, the Court determined that the substantive law of seven jurisdictions
applied in the nine jurisdictions at issue. Specifically, the Court held that Alabémgdand,
Michigan, Missouri, Oklahoma, and Pennsylvania would each apply its owo lde claims of
Plaintiffs from those jurisdictions; that Illinois would apply Michigan law; and Tlexas and
Virginia would each apply New York lawSee id.Although there are similarities between and
among the laws at issue, the Court addressgsa@dhe seven jurisdictions in turn.

A. Alabama

Alabama recognizes four exceptions to the genelalagainst successor liabilityyd of
which are relevant here: (1) tlike factomerger exception (where “the transaction amounts to a
De factomerger orconsolidation of the two companies’and(2) the merecontinuation

exception (wheréthe transferee corporation is a mewmntinuation of the transfergr” Andrews



v. John E. Smith’s Sons G869 So. 2d 781, 785 (Ala. 1979)t is not entirely cleawhether
there is arappreciable difference, under Alabama laetween thele factomerger and mere
continuation exceptionsSee, e.gClardy v. Sandersb51 So. 2d 1057, 1061 (Ala. 1989)
(treating “these two excepticdhanalogously (internal quotatiomd citation omitted) Matrix-
Churchill v. Springsteem61 So. 2d 782, 786 (Ala. 1984p(me). Moreover,Plaintiffs concede
that theras little daylight between the two(PIs Br. 4). Accordingly, the Court addresses only
the mere continuatioexception under Alabama law.

Under the mere-continuation exception, liability may be found where a sactesss
the assets it acquires to substantially continue idegessor’s business activitied.bpez v.
Delta Int'l Mach. Corp, 15-CV-0193 (JOB), 2017 WL 3142028, at *33 (D.N.M. July 24, 2017).
Alabama courts apply “Bour-factor test to determinef a purchasing corporation is a mere
continuation.Asher v. KC3nt'l, Inc., 659 So. 2d 598, 59@la. 1995). The four factors argl)
where theréwas basic continuity of the enterprise of the seller corporation, including,
apparently, a retention of key personnel, assets, general business operatioes énel e
[seller's] name”; 2) whether “[the seller corporation ceased ordinary business operations,
liquidated, and dissolved soon after distribution of consideration received from thg buyin
corporation?’ (3) whether “[the purchasing corporation assumed those liabilities and obligations
of the seller ordinarily necessary for the continuation of the normal businest@peof the
seller corporatiofy and @) whether “[the purchasing corporation held itself out to the world as

the effective continu@on of the seller corporatich.Turner v. Wean United, Inc531 So. 2d

1 Plaintiffs also invokethe “continuity-of-enterprise’exception(Docket No. 4451 (“Pls’

Br.”), at3), but the Alabama Supreme Court hatd thathe merecontinuation exception and
the continuity-ofenterprise exceptiorae synonymousSeeBrown v. Econ. Baler Cp599 So.
2d 1, 3 (Ala. 1992)noting that Alabama courts also refer to the “mere ooation of the
transferor” exception as the “contity of the enterprise test”).
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827, 830 (Ala. 1988(internal ctation and quotatiomarksomitted). Although the Alabama
Supreme Court has descrilibeé first factoras “arguably the most importanig. at 830, to

prevail on a successor liability claim, a plaintifist produce “substantial evidencesathof

the four factors,’Asher 659 So.2d at 59%ccordPrattville Meml Chapel v. Parker 10 So. 3d
546, 558 (Ala. 2008)see also, e.gBrown 599 So. 2d at 3 (affirming summary judgment for the
defendant where the plaintiff did not provide substantial evidenteodhctors).

Applying those standards here, the Court concludes that New GM’s motion for summary
judgment must be denied as to claims udlabama law. In particular, Plaintiffgoffer
substantial evidence of each factor. First, there is no dispute that New GMiedrDld GM5
business and operations Inyter alia, assuming franchise agreements, maintaining contracts
with suppliers, retaining their principal executive offices, and continuing to pecdlecGM’s
automobiles. (Docket No. 3618RSUF), at §144-54). Second, pursuant to a liquidation plan,
Old GM dissolved nine montladterNew GM acquired the bulk of its asse(®SUF 1124-27).
Third, New GV assumedtritical liabilities, including product liabilitywarrant and recall
obligations,as well agesponsibilitiesunder employee benefit plans, in order to continue normal
business operations. (PSUF 1 12). And finafter the sale of Old GM, New Gkkld itself
out as the continuation of Old GM by, fexample maintaining the logos of welinown
automobile brands. (PSUM 53-54). At a minimum Plaintiffs demonstratéhat there are
genuine issues of material fagith respect to each of the factorsAlabamas multi-factortest.

Notably, New GM does not seriously argue otherwise. Instiegldjms that Plaintiffs
fail to show that they weredéprivedby the asset transaction of an effective renfediocket
No. 4453 (‘Def.’s Br”), at 20 (quotingSanta Maria v. Owens-lllinois, Inc808 F.2d 848, 859
(1st Cir. 1986)). Bt New GMdoes not cite (and the Court has not found)Aiapama
precedensuggestinghat such a requirement supersetthesour-factor testdiscussed above.
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New GM alsoargues that Plaintiffs cannot meet the third facterthat the predecessor
corporation ceaseardinary business operations, liquidated, and dissolvedaftenreceiving
consideration for the sale because Old GM “and itgguidating trust have existed for eight
years after the Sale.” (D&f.Br. 23). But thargumenis premised on treating thiguidating
trust— the MLC General Unsecured Creditors Trust (the “GUC Trust'ds the relevant
predecessoto New GM? UnderAlabama lawhowever, the predecessor for purposes of the
third factor is the “seller corporationSeeParrett Trucking, Inc. v. Telecom Sols., &89 So.
2d 513, 521 (Ala. 2008%ee also Browrb99 So. 2d at Ffating thathe second factaroncerns
the “seller corporatior)” Here, he GUC Trust \as not the “seller corporationQld GM was.
(PSUFY 2). Indeed, the GUC Trust did not even exist until thecfaldd GM to New GMwas
consummated(PSUFY 29). Accordingly, chwing all inferences in favor éflaintiffs, as the
nonmoving partiesthe Court cannot say as a matter of law Mew GM is entitled to summary
judgment on Plaintiffssuccessor liability claiswunder Alabama law.
B. Maryland

By contrast, the Court concludes that New GM is entitled to summary judgment with
respect to Plaintiffs’ claims under Maryland laMaryland recognizefur exceptions to the
general princife against successor liabilitsee, e.g.Martin v. TWP Enterdnc., 227 Md. App.

33, 50 (2016), of which Plaintiffs rely on only ortlee “merecontinuation” exception(PIs Br.

2 Whether the GUC Trust is a “predecessor corporation” to New GMiffi@ult question
that potentially affects the analysis in multiple statdsth the exception ohlabama, the lavof
the states at issue hgmevides little insight intavhether the GUC Trust would be considered a
predecessdo New GM in those statesAnd the GUC Trust's amicus briefgeDocket No.

3588 (“GUC Trust Amicus”)), while providing helpful background information, does not offer
an answer to that question. For the reasons that follow, however, then€ediriot decide at
the present timbow each of th@urisdictionsat issuewvould treat the GUC Trust.
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6).2 That exceptiompermits successor liability where ‘fig successor entity is a mere
continuation or reincarnation of the predecessor entitjjssen Corp. v. Miller323 Md. 613,

617 (1991) (quoting American Law of Products Liabilityd § 7:1, at 10-12 (Travers, rev. ed.
1990). Maryland courtdook to various “indications of continuation” determiningwhether

the exceptiorapplies “(1) any change in ownership and management, (2) the continued
existence of the selling corporation, (3) the adequacy of consideration, (Frisiet of any
instrunentalemployees from the predecessor to the successor, and (5) the purpose of the asse
sale.” Martin, 227 Md. App. at 60 (internal citations and quotation markited). Maryland

law holds that these factors are to “be weighed in the balahteat 59 (nternal citation

omitted). As the Maryland Court of Appeals has explained, the “gravarh#re traditional

‘mere continuatiorexception is the continuation of tleerporate entityrather than continuation

of the business operationNissen Corp.323 Md. at 620cf. Prior Successor Liability Op.

2017 WL 3382071, at *18 (noting that under Delaware law, the “test is not the continuation of
the businessperation. . . . Instead, the test is the continuation of the corperdity.” (internal
citations and quotatiomarksomitted)). On the whole, the exception is “designed to prevent a
situation whereby the specific purpose of acquiring assets is to pteeeabsets out of reach of
the predecessa creditors. Balt. Luggage Co. v. HoltzmaB0 Md. App. 282, 297 (1989).
Further, the exception is applied stringently in Maryland. In fact, to the Court’s éaigeyino
Maryland ourt has applied the mere-continuation excepticghaintiff’'s favor. See Martin

277 Md. App. at 54 (“In none [of the cases applying the exception] did the Court conclude that

the successor corporation was a mere continuation of the predecessor coxporatio

3 AlthoughPlaintiffs invokedthe “de factomerger” exception under Maryland law
earlier briefing(seeDocket No. 3617, at 57), they do so no long&ccordingly, theCourt
deens that argument waivedseeNorton v. Sam’s Clyll45 F.3d 114, 117 (2d Cir. 1998)
(“Issues nosufficiently argued in the briefs are considered waiyed
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In this casePlaintiffs do not dispute thatvb of the relevant considerations the
adequacy of consideration and the purpose of the asset sale — cut against a findicgsebsuc
liability. (SeePIs’ Br. at 7 n.5).See alsaPrior Successor Liability Op2017 WL 3382071, at
*18 (“[I]t is undisputed thathe sale of certain of Old GM assets to the new corporate entity
sponsored principally by the U.S. Treasury was an alength transaction involving fair
consideratiori). In light of Maryland precedent, the other facteesghagainst them as well
First, applyinga strict testith respect to change in ownership and managermyland
courts have held that some overlap is insufficiege Martin 227 Md. App. at 653 (rejecting
the merecontinuation exception because “[a]lthough there was overlap, ownership and
management . . . also changed following the asset sale”). Here, “it is urdigipait theDld
GM was issued only 10%f New GMs common stock (and warrants to purchase up to 15%)
andthat “the majority of the new company was owned by the U.S. govertrminor
Successor Liability Op2017 WL 3382071, at *18. And with ondgx of New GMs thirteen
board members having previousigrved a®oard members of Old GNY., this cannot be
described as a case where “the purchasing corporation maintains the same or similar
management and ownership but weanseav hat.” Nissen Corp.323 Md. at 618 (quotinBalt.
Luggage Cq.80 Md. App.at297). Second, with respect to the dissolution of the predecessor
corporation, although there is no disptitat Old GM dissolved aftethe salethe dissolution of
the predecessor corporatiday, itself, does notriggersuccessor liability See Martin 227 Md.
App. at 62-63 (declining to apply the exception where the predecessor corporatidhcfatd a
assets to the successoBinally, and prhaps mostportantly, Maryland courts also consider
“the underlying purpose of the ‘mere continuatierteption.” Id. at 63 In this casePlaintiffs
do not claim, let alone point to evitdgesuggestingthat ‘the specific purpose of acquiring
assetgwas]to place those assets out of reach of the predetesseditors.”ld. at 5253
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(quotingBalt. Luggage80 Md. App. at 291 In sum, Plaintiffsdo not proffersufficient facts,
even taken together, to succeed under Marytamethtively stringentmerecontinuation
exception. See, e.gProgressive Septic, Inc. v. SeptiTech, LDGCV-3446 (ELH), 2011 WL
939022, at *14 (D. Md. Mar. 15, 2011) (applying Maryland law and granting summary judgment
to the defendant even where the successor corporation “hired former empibjees
predecessor],” “operated from the same plant as [the predecessor],” “adopt[éd] . . . t
[predecesor’s] name,” and “operat[ed] a similar businessBummary judgment is therefore
granted to New GM on Plaintifféaryland claims.
C. Michigan

Michiganlaw — which applies to the claims of Plaintifi®m both lllinois and
Michigan, seePrior SuccessoL.iability Op., 2017 WL 3382071, at *19 —+ecognizes “five
exceptions” to the traditional rule of successor liabilBeeFoster v. Cone-Blanchard Mach.
Co,, 460 Mich. 696, 702 (1999)Plaintiffshererely ontwo: the continuity-ofenterprise and
merecontinuationexceptions (PIs Br. 8). New GM argues that tHiermerapplies oty to
product liability casegDef.’s Br. 23-24), and there is indeed some support for that proposition.
See, e.gStarks v. Mich. Welding Specialists, In€77 Mich. 922, 922 (2006IRetail Works
Funding LLC v. Tubby’s Sub Shops |ido. 332453, 2017 WL 3798500, at *5 (Mich. Ct. App.
Aug. 31, 2017).Ultimately, however, the exception is not so rigidly limited.Turner v.
Bituminous Cas. Cp397 Mich. 406 (1976}he Michigan Supreme Court applidiie exception
in the products liability contexin the theory that “manufacturers rather than the consumer
should bear the brunt of the burden for defective produ€gy Mgmt. Corp. v. U.S. Chem. Co.
43 F.3d 244, 252 (6th Cir. 1994) (citifigirner, 397 Mich. at 881%)see also, e.gFoster, 460
Mich. at 705(“T he underlying rationale for thiurnerCourt’s decision to disregard traditional
corporate law principles was to provide a source of recovery for inplaediffs.”). In the wake
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of that decision, the Sixth Circuit has explained, the “question is whEtineertype polcies
apply in the given context.C.T. Charlton & Assocs., Inc. v. Thule, In841 F. App’x 549, 553
(6th Cir. 2013)see also idat552 (recognizing that the exception “is only meant to apply in
productshability cases (and potentially a few other areas animated by similar {pabiay
concerns)”) Significantly, theMichigan Supreme Court has held that plaintiffs cannot recover
for economic losses in a tort actia@e Neibarger v. Universal Cooperatives, |d4&9 Mich.
512, 527-28 (1992), but that principle has been limited to “transactions involving the sale of
goods forcommercial purposgsBlackward v. Simplex Prod. DjWo. 221066, 2001 WL
1255924, at *3 (Mich. Ct. App. Oct. 19, 200By contrastcourts have held that the policy
reasons identified ifiurnerapply “to transactions involving individual consumers making
noncommercial purposesd., such as thosat issue here. Accordingly, ti@®urt concludes that
the Michigan Supreme Court would likely apply the continoifygenterprise exception to
Plaintiffs economic loss claims.

As it does under Alabama law, tbentinuity-of-enterprise exceptiomnder Michigan law
turns on a consideration whether

(1) there is continuation of the seller corporation, so that there is a continuity of

management, personnel, physical location, assets, and general business operations

of the predecessor corporation; (2) the predecessporation ceases its ordinary

business operations, liquidates, and dissolves as soayeilg Bnd practically

possible . . . (3) the purchasing corporation assumes those liabilities and

obligations of the seller ordinarily necessary for the uninterrupted continut

normal business operations of the selling corporation[;] . . . [andh@!)]

purchasing corporation holds itself out to the world as the effective continuation
of the seller corporation

Id. at 703-04. Althoughhietest mirrorghe tes underAlabamalaw, it is more lenienin at least
one significant wayAlthough Alabama requires each factor to be nseg Asher659 So. 2d at
599 Michigan courts balance the factasegPelc v. Bendix Mach. Tool Cord11 Mich. App.

343, 354 (1981) (holding thatven wherehe plaintiff could nbmeet one factor, that factor was
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“but one factor to be balanced and weighed with the other factors” of the contfieityerprise
test);Ammend v. BioPort, Inc322 F. Supp. 2d 848, 866 (W.D. Mich. 200discussing the
overall balancing orientation of tAairneranalysis”).

Giventhat Plaintiffs’ claims survive under the more rigorous Alabama test, it follaats th
they survive under the Michigan test too. That is, there are pt#ispytes of materidact with
respect to each dte four factors.Notably, New GM does not really argue otherwise. Instead,
it claims that theMichigan continuity-ofenterprise claims fabecausé’ the fact that a
predecessor remains a viable source for recbigSatal to any continuityef-enterprise
claim.” (Def.s Br. 21 (quoting~oster, 460 Mich. at 706)) But Michigan permits the
continuity-of-enterprise exception “where the predecessor continues as a shell or is otherwise
underfunded.”Foster, 460 Mich. at 706 Here,whether or nothe GUC Trusts a“predecessor”
of New GM— that propositionitself is disputed eeGUC Trust Amicuy— there is gnificant
doubt about whether&ntiffs would be able to recover anything from the Tru§eeDocket
No. 3655,at 24 GUC Trust Amicus 4 (noting that the GUC Trust plans to “vigorously oppose”
any ofPlaintiffs’ requests to recover from the GUC Trust)). In other words, whether New GM
has a predecessitratis “viable and capable of being suedaisnatter of some uncertainty (and
collateral litigation). Foster, 460 Mich. at 705.In that sense, the GUC Trustakin to the
“underfunded” predecessor losterthat the Michigan Supreme Court held was not a barrier to
the exception.See idat 706. Accordingly, New GM’s motion is denied with respect to

Plaintiffs’ claimsunder Michigan law.

4 In light of the foregoing, the Court need not and does not reach Plaintiffs’ argument
based on thétmere-continuation” exception under Michigan law.
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D. Missouri

Missouri law recognizes four exceptions to the general rule that when “quatoon
sells or otherwise transfers all of its assets to another corporation, theslatiehiable for the
debts and liabilities of the formerState ex rel. Family Support Div. v. Steakrakém LLC
524 S.W.3d 584, 590 (Mo. Ct. App. 20Xifternal quotation and citation omitted)s with
Michigan law, Plaintiffs here rely on two: (1) thee' factomerger” exception, which applies
when “the transaction amounts to a consolidation or merged (2) the “mereontinuation”
exception which applies whefthe purchaser is merely continuation of the seller Edwards v.
Black Twig Mktg. & Commao's LLC 418 S.W.3d 512, 520 (Mo. Ct. App. 2013).

Under the mere-continuation exception, Missouri coextamine severdactors,
including

(1) whether there is common identity of officers, directors and stockholders;

(2) whether the incorporators of the successor also incorporated the predecessor;

(3) whether the business operations are identical; (4) whether the transiesee

the same trucks, equipment, labor force, supervisors and name of the dransfer
and (5) whether notice has been given of the transfer to employees or customers

Med. Shoppe Int’'l, Inc. v. S.B.S. Pill Dr., In836 F.3d 801, 804 (8th Cir. 200@)ternal

brackets omitted{citing Roper Elec. Co. v. Quality Castings, In80 S.W.3d 708, 711-13 (Mo.
Ct. App. 2001)). Te first facto— continuity of officers, directors, and stockholderdsa

“key element to be considerétbut “the lack thereof (standing alone)” is not sufficient to defeat
a claim of successor liabilityRoper 60 S.W.3d at 712-13 (internal quotation marks omitted)
accord Gorsuch v. Formtek Metal Forming, In803 F. Supp. 2d 1016, 1023 (E.D. Mo. 2011).
In fact, none of the factois determinativeinstead, courts must balaraéfour factors to
determine if the exception applieSeg e.g, Med. Shoppe Int'1336 F.3dat 804 see also

Osborn v. Prim&@anning Corp. 09-6082€V (GAF), 2010 WL 1935980, at *9 (W.D. Mo. May
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11, 2010) (noting that Missouri “courts have weighed numerous factors” in applying the mere
continuation exception).

Thus,Missouri s balancing test for the mecentinuation exception isaterially more
forgiving than, for example, Marylandtest which is discusedabove. See, e.g Travelers
Commercial Cas. Co. v. Sielfleisch Roofing, ,|a2-CV-1550 ODN), 2014 WL 636204, at *6
(E.D. Mo. Feb. 18, 2014) (applying Missouri law and denying summary judgment to the
defendant because “[t]he record contains evidémaethe corporations shared officers and
stockholders, had a similar but not identical line of work and business name, anueusaahé
equipment and employegsWelch v. Coatings & Sys. Integration, Lt#l2-CV-49 (SNLJ), 2013
WL 943559, at *4 (E.D. Mo. Mar. 11, 2013) (applying Missouri law and denying summary
judgment to the defendant where “[tlhere [waHEast a question of fact . . . as to whether [the
successoris a continuation of and thus liable for the actilté predecessor]”)Among otler
things, Missouri’s test does not consider whether the predecessor has disSelwgee.g Flotte
v. United Claims, In¢.657 S.W.2d 387, 389 (Mo. Ct. App. 19§3Jhe fact that the old
corporation did not formerly dissolve does not in and of itselke it any the less extinct as an
active entity’). Nor does it require that the predecessor corporation transfer all cets &s

the successor corporatio®ee, e.gMed. Shoppe Int'1336 F.3d at 803-02.

5 Additionally, New GM s assertion that “the mere continuation exception requires proof

of inadequate consideration” (Def.’s Br. 12-13) is unpersuasive. All three daskebycNew

GM for this proposition pertained to allegedly fraudulent corporate trans$ess. e.g.Yellow

Mfg. Acceptance Corp. v. Am. TaxicaB44 Mo. 1200, 1215 (1939) (describing the “inadequacy

of consideration” as one of several “badges of fraud”). By contrast, the dasgdsycPlaintiffs

— which are considerably more recent than New GM’s authoritpake clear that the mere

continuation exception stands apart from a separate exception for transactieresd“ario

fraudulently in order to escape liability for such deb®sborn 2010 WL 1935980, at *7

(citing Brockmann v. Neill, 565 S.W.2d 796, 798 (M&t. App. 1978). Not surprisingly, then,

none of the Missouri cases applying the “meoetinuation” exception cites the adequacy of

consideration as a factor to consid8ee, e.gRoper 60 S.W.3d at 711 (elucidating factors to
12



Applying the Missourbalancing testhe Court concludes thatlew GM's arguments fall
short. First, with respect tthe continuity of officers, Missouri law does not seem to require
complete overlap of ownershfplthough the issue is admittedly unclegeeBlando v. Bus.

Men's Assur. Coof Am, 12-CV-0559 SOW), 2012 WL 6631629, at *3 (W.D. Mo. Dec. 19,
2012) (applying Missouri law and assessing, at the first factdrether there was a clear line of
demarcation separating the corporate structure, organization, and manayjehher,’ there

was at least some continuityownership between Old GM and New Givamely, Old GM was
issued 10% of New GM’'s common stock, and six of New &Mirteen directoraere

previously directors of Old GMSeePrior Successor Liability Op2017 WL 3382071, at *18;

see alsaChem. Design, Inc847 S.W.2dt 493 (declining to find continuity of ownership where
the predecessor corporatisrdirectors merely &ndered advice on two or three occasions over a
five year periodto the successorocporation], but were never involved in management
decision¥). With respecto the second factor, Plaintiffs do not poinatoy evidence of

common incorporators. Nevertheless, this factdike-the first— is not dispositive. See

Roper 60 S.W.3d at 742 (“[A] lack of common incorporators, directors, officer or shareholder is
not necessarily dispositive of whether the corporate continuation principled.tte

Ultimately, it is Plaintiff$ evidence on the third, fourth, and fifth factors, along with
Missouri s permissive approach to the mere-continuation exception on summary judgment, that
compels denial of New GM motion for summary judgment. As discussed above, Plaintiffs put
forward evidence of overlap in operations, employees, equipment, place of business, and name
sufficient to defeat summary judgment heBze Roper60 S.W.3d at 713 (fming application

of the merecontinuation exception where the successor corporatitar,alia, “took over the

consider under the mere continuation exception and omitting adequacy of consideCaibon);
Design, Inc. v. Am. Standard, In847 S.W.2d 488, 491-92 (Mo. Ct. App. 19¢8ame).
13



works in progress of [the predecesscodllected the accounts receivable, operated in the same
location, and had the same phone numb@haspredecessor)’see alsdSteakin Takém LLC
524 S.W.3d at 591 (finding mere continuation where the successor “continued running the
restaurant aghe same name as the predecessitfie same location, with the same equipment,
telephone number, menu, key employees, and customers, and neither company notified
customers or creditors of thestauraris change in ownership”)Drawing all inferences in
Plaintiffs’ favor, that is sufficient to survive summary judgm@nt.
E. New York

New Yorklaw — which applies to the claims of Plaintiffs from Texas and Virgiia
recognizes four exceptiongpursuant to whicla successanay beheld liable. See Schumacher v.
Richards Shear Cp59 N.Y.2d 239, 245 (19830nce againPlaintiffsinvoke twa the mere
continuation andle factomergerexceptions (PIs Br. 17). They concede, however, that the
are more or less identic@deePIs Br. 17), and courts agre&eel_ewis v. Blackman Plumbing
Supply L.L.C.51 F. Supp. 3d 289, 313 (S.D.N.Y. 20{ddserving that the two exceptions “are
so similar that they may be considered a single exceptidhider both exceptiondlew York
couts generally look to four factors:

(1) continuity of ownership; (2) cessation of ordinary business operations and the

dissolution of the selling corporation as soon asiplesafter the transaction;

(3) the buyers assumption of the liabilities ordinigrnecessary for the

uninterrupted continuation of the seller’s business; and (4) continuity of
management, personnel, physical location, assets and general business operation.

In re N.Y.C.Asbestos Litig.789 N.Y.S.2d 484, 486 (App. Div. 2005). Plaintiffs do not have to
meet all four factors in order tnvoke the exceptiong., butthey“must prove ‘continuity of

ownership’between the predecessord the successor corporationsgivis 51 F. Supp. 3d at

6 In light of the foregoing, the Court need not and does not reach Plaintiffs’ argument

based on théde factomergef exception undeMissourilaw.
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313 (quotingBattino v. Cornelia Fifth &e., LLC 861 F. Supp. 2d 392, 401 (S.D.N.Y. 2012)).
Significantly, howeverthe factors “are analyzed in a flexible manner that disregards mere
guestions of form and asks whether, in substance, it was the intent of the successobp tndbso
continue the operation of the predecesSs&T & S Transp., LLC v. Odyssey Logistics & Tech.
Corp,, 803 N.Y.S.2d 118, 120 (App. Div. 20Q05ke also New York v. Nigberv. Indus., Ing.
460 F.3d 201, 215 n.5 (2d Cir. 2006) (noting that New York courts might “read those standards
flexibly in tort cases and that other indicia of control over or continuing benefit from the sold
assets might not be sufficient to satisfy the continuity of ownershiprfacto sum, “[t]he
succeasor issue ishighly factspecific and typically cannot & determined as a matter of law.”
Commercial Lubricants, LLC v. Safdfyeen Sys., Inc14-CV-7483 (MKB), 2017 WL
3432073, at *21 (E.D.N.Y. Aug. 8, 2017) (quotiAguas Lenders Recovery Grp. v. Suez, S.A.
585 F.3d 696, 703 (2d Cir. 2009)

Given the‘highly fact-specific” nature of New York’s test, New GRils to make the
case for summary judgmentVith respect to the first facter continuity of ownership —
“courts have foundhe .. . requirement satisfied where the shareholders of the selling
corporation retain only an indirect interest in the assets that weré stdgden Capital USA,
LLC v. Northstar Agri Indus., LLC11-CV-594 DAB), 2012 WL 1449257, at *5 (S.D.N.Y. Apr.
23, 2012)citing cases)see alspe.g, Mill er v. Forge Mench Bhip Ltd,, 00-CV-4314 (MBM),
2005 WL 267551, at *8 (S.D.N.Y. Feb. 2, 20Q4)] he de facto merger test requicestinuity,
not uniformity, of ownershif). In Hayden Capital USAfor example, théactor wassatisfied
where shareholders of the predecessor corporation “indirectly own[ed]” ®A8% interestin
the successaorporation 2012 WL 1449257, at *6Gee also Franco v. Jubilee First Ave. Corp
14-CV-7729 (SN), 2016 WL 4487788, at *8 (S.D.N.Y. Aug. 25, 2016) (finding continuity of
ownership where the sole owner of the predecessor corporation held a one-third ownership
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interest in the successoorporation).Here, Old GM received “10% of New G&common
stock (and warrants to purchase up to 15%ior Successor Liability Op2017 WL 3382071,
at *18. Accordingly, a reasonable fact finder could conclude that the first facton cuts
Plaintiffs’ favor.

With respect to the third and fourth fact,New GMdoes not dispute that it absorbed
liabilities necessary to continue Old G\business, and substantially retained personnel,
management, physical location, assets, and general business ope&d@sor Successor
Liability Op., 2017 WL 3382071, at *18Plaintiffs have theitoughessell when it comes tthe
second factoras itis generallynot met where the predecessor corporation continues to exist “as
a distinct, albeit meageentity.” Schumacheb9 N.Y.2dat 245 see alsdaColon v. MultiPak
Corp,, 477 F. Supp. 2d 620, 627 (S.D.N.Y. 2007) (granting summary judgment to the defendant
where there was nmontinuity of ownership and where the predecessor did not dissolve until five
years after the successor acquired the predecegddhe same time, where courts have rejected
successor liability on the basis of the second factor, it has generallydusarsé the predecessor
corporation was still viable when the decision was rendesee, e.gSchumacherb9 N.Y.2d
at 245 (denying successor liability where the predecessor corporatigivésithe instant
purchase agreeméit Herg Old GM coeexisted for two years with New GM after the Chapter
11 plan was consummated, but it is now fully dissolv@dePrior Successor LiabilityDp., 2017
WL 3382071, at *18. Moreover, as discussed above, there is disagreement aboutchdisther
againsthe GUCTrustareviable. SGeeGUC Trust Amicus &). Given those facts, and given
that the other factors point indmtiffs’ direction the Court concludes that summary judgment is
unwarranted SeeSchumacher59 N.Y.2d at 246 (distinguishing a case relied onlaynpffs
because, in that casehé dissolution of the prior corporatifcame] shortly after the purchase
of its equipment andhe use by the successor corporation of essentially the same factory, name
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and office personnel after the transatsido produce the same product [were] not present in this
case)); Colon 477 F. Supp. 2d at 627 (rejecting successor liability becauseettiecpssor
continued to exist for five years after its assets were sold to the suc@stbecause
“[p]laintiffs [had] not produced any evidence to support a finding of a common idehtity o
directors or shareholders”).
F. Oklahoma

Next, Oklahomaalsorecognizes four exceptions to the general rule against successor
liability. SeeCrutchfield v. Marine Power Engine G@09 P.3d 295, 300 (Okla. 2009).
Plaintiffsinvoke only one —merecontinuation —here. (PIs Br. 20). Under that exception,
Oklahoma courts look to “whether there is a common identity of directors, reffened
stockholders before and after the sale, whether there was good considerdherséde, and
whether the seller corporation continues to exist in“*faCtutchfield 209 P.3dat 301.
Oklahoma courts also consider whether the successor retained employeé® fpoedécessor.
SeeBoatright Family, LLC v. Reservation Ctr., In¢3-CV-192 (TDD), 2016 WL 1268307, at
*3 (W.D. Okla. Mar. 31, 2016) (applying Oklahoma law, notingt the successor “hired agents
previously working for [the predecessor], [and] offered jobs to all employedseof [t
predecessor]”).Plaintiffs need not make out each factor to defeat summary judgseeng.g.
Pulis v. U.S. Elec. Tool Cab61 P.2d 68, 71-72 (Okla. 1977) (denying summary judgment where
there was a lack of evidence about whether the predecessor continued to exist a&fte), and
Oklahomas application of the test at the summary judgment stage is lesgent.at 72
(denying summary judgment because the defendant did not “conclusively negate[kthéityos
that the buyer corporation was a mere continuance of the seller corporatittnijately, “the
testis not whether there is a continuation of business operations, but whether there is a
continuation of the corporate entityCrutchfield 209 P.3d at 301. Applyirthese standards
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here, summary judgmenannot be grantedAs the Court discussed above, Plainfiifesent
sufficient evidence to raise a genuine issue of fact as to whether Nean@&MId GM shared a
common identity of directors, officers, and stockholders. And although Old GM continued to
existfor two years after the safalbeit in significantly different form)Oklahoma law is clear
that “[t]he barade jureexistence of the seller corporation after the sale” is not sufficient to grant
summary judgment for defendantSrutchfield 209 P.3d at 301Finally, althoughPlaintiffs do
not dispute that there was good consideration for thessd®rior Successor Liability Op.
2017 WL 3382071, at *18heydo not need to prevail on each factor to prevail herdis, 561
P.2d at 77. In sum, then, New GM has not “conclusively negated the possibility that the buyer
corporation was a mere continuance of the seller corporatidndt 72.
G. Pennsylvania

Finally, Plaintiffs rely ontwo successor liabilitgxceptions under Pennsylvania law:
mere continuation ande factomerger. (PISBr. 22). Neither Plaintiffs noNew GM attempx
to distinguish the two exceptions, however, and courts applying Pennsylvania law have also
treated the two identicallySeeBerg Chilling Sys., Inc. v. Hull Corp435 F.3d 455, 468 (3d Cir.
2006) (applying Pennsylvania law and noting that “courts here . . . treat the exceptions
identically’). “In determining whether a transaction idefactomerger or continuation,”
Pennsylvania courtgenerallylook to four factors:

(1) There is a continuation of the enterprise of the seller corporation, so tieat the

is continuity of management, personnel, physical location, assets, and general
business operations.

(2) There is a continuity of shareholders which results from the purchasing
corporation paying for the acquired assets with shares of its own stock, tkis stoc

! New GMs reliancgseeDef.’s Br. 1718) onFlores v. U.S. Repeating Arms Cb9 F.
App’x 795, 798 (10th Cir. 2001), is unpersuasiveos¥isignificantly, in that case, “plaintiffs
[never] present[ed] any evidentethe district court indicating that there were common officers
or directors at any time following the saldd. Plaintiffsdo so here. SeePSUF{ 76).
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ultimately coming to be held by the shareholders of the seller corporatibatso
they become a constituent part of the purchasing corporation.

(3) The seller corporation ceases its ordirtarginess operations, liquidates, and
dissolves as soon as legally and practically possible.

(4) The purchasing corporation assumes those obligations of the seller grdinaril
necessary for the uninterrupted continuation of normal business operations of the
seller corporation.

Id. at 468-69. The Pennsylvania Supreme Castussedhe application of these factors in
Fizzano Brothers Concrete Products, Inc. v. XLN,,16&5 Pa. 242 (2012), in whit¢he plaintiff
sought to hold a successor corporation lidbtats predecessorisreach of contract and breach
of express warrantyThe Court focused on the secdadtor,holding thatt is “not restricted to
mere evidence of an exchange of assets from one corporation for shares in arsuccesso
corporation.” Id. at 273. The factor, the Court explained| “always be subject to the fact
specific nature of the particular underlying corporate realities and willn@itys be evident
from the formalities of the proximal corporate transactidd. In sum, the Court held thatie
elements of thee factomerger are not a mechanicalipplied checklist, but a map to guide a
reviewing court to a determination that, under the facts established, faealisi and purposes, a
merger has or has not occurred between two or more corporatidids

In light of these standards, and the discussions above, New GM’s case for summary
judgment with respect to claims under Pennsylvania law falls.sWth respect to the first

factor, Plaintiffsadduceesvidence regardingontinuity of management, personnel, phylsica

8 New GM is correct thatheFizzanoCourt“limit edits holding to breach of contract and
express warragtcases.” Def.’s Br. 18). If anything, however, the Court strongly signaled that
an even more permissive standard would govern tort and product liability Sese&izzano
615 Pa. at 263 (noting thad felaxed approach to the requirement of continuity of ownership . . .
under thade factomerger exeption [is found in] products liability cases”). Indeed, the Court
observed that[fn]any relevant cases from other jurisdictions that have taken a relaxed approach
to the requirement of continuity of ownership or an exchange of shares underfistomerger
exception are products liability casesd.
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location, assets, and general business operdhansaise, at the very least, dispudématerial
fact. SeePSUFY144-54). The second factor, discussed above, is & &pplied with a
“narrow and mechanical view”; courts applying this prong should not “focus[] ootimalities

of one piece of the transactional realitfzizzang 615Pa. aR275. All that is required is that
“[c]ontinuity of ownership or stockholder interest in some form must be sholindt 274 see
also, e.g.Lehman Bros. Holdings v. Gateway Funding Diversified Mortg. Servs,, 989 F.
Supp. 2d 411, 435 (E.D. Pa. 2013) (applying Pennsylvania law, concluding that some
“ownership interest” was sufficient to satisfy this prorag)d, 785 F.3d 96 (3d Cir. 2015 hat
standard cutagainst New GMere, as Old GM shareholders retainetizke in New GM. ee
PSUFY 25). Pennsylvania also does not rigidly applytthel factor. “The Pennsylvania
Supreme Coulffhas]indicated that the cessation of ordinary business prong might be met if, as a
result of the asset purchase agreement, the transferor company esssatsaty operating or

had become dormahtln re Asbestos Prod. Liab. Litig. (No. YI)7-CV-1602(ECR), 2017 WL
2813230, at *2 (E.D. Pa. June 28, 20(ciling Fizzang 615 Pa. at 276). Resolving all doubts in
favor of Plaintiffs, the Court concludes that this factor supports Plaintiffsoddth Old GM did
exist for two years following the sale sitibsequently dissolved, and uncertainty surrounds the
GUC Trust. FinallyPlaintiffs alsohave the better of the argument on the fotathor, which
examines whether the successorporation assumed obligations, includinige‘ lease of the

work premises, payment of salary to the same key employees, servicgagrtbelients,
assuming a debt owed to one of the clients, and taksmpnsibility forfthe predecessdis
accounts receivable.Fizzang 615 Pa. at 27@nternal quotation marks omittedOn that front,
Plaintiffs offer sufficient evidencé¢o at least make out a material dispute of fact as to the extent
of New GMs assumption of obligations necessary for continued business operagess. (
PSUF1144-54). In sum, and given that Plaintiffs need not succeed on each prong of
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Pennsylvanias test, the Court rejects New Gdsummary judgment motion on Plaintiffs
Pennsylvania claims.
CONCLUSION

For the reasons stated above, New’'&Motion for summary judgmers GRANTED
with respect to Plaintiffssuccessor liability claimanderMarylandlaw, but DENIED with
respect to Plaintiffsclaims under the other laws of the other eight jurisdictgiitlsat issue

Per Docket No. 4831he parties shall submit letters regardihgnext steps for personal
injury cases in th& DL, addressinghe implications othis Opinion and Order among other
things, bythe earlierof (1) one week after the Court’s ruling on the pending motiotisaiiPhase

Two, Category B cases; ¢2) January 3, 2018.

SO ORDERED
Date: December 19, 2017 d& 2 %1/;

New York, New York L/ESSE MFORMAN
nited States District Judge

21



