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VALERIE CAPRONI, UnitedStates District Judge:

These consolidated cases involve the alleged manipulation and suppression of silver
prices during the period from January 1, 199®ough the date on which the effects of
Defendants’ unlawful conduct ceaq#fie “Class Period”).The Defendants are: Deutsche
Bank! HSBC? The Bank of Nova Scotigcollectively the “Fixing Memberg“and UBS AG
(“UBS” and together with the Fixing Members, the “Defendants”

Plaintiffs are individuals and entities that bought or sold physical silver or silver futures,
“mini” silver futures or options contracts through tBeicago Board of Trad¢CBOT"), NYSE
LIFFE orCommodity Exchange, Inc. (‘“COMEX4Yuring the Class PeriddSeeking to recover
losses suffered as a result of Defendants’ allegadipulation and suppression of silver prices

throughthe silver “fixing” process, Plaintiffs bring puteé class action claims for (1) price

1 Named entities include Deutsche Bank AG andutssidiaries and affiliates, including Deutsche Bank
Securities Inc. On April 13, 2016, Plaintiffs notified the Court that they had reached a settlement with Deutsche
Bank, although no motion for approval of a settlenwdasés has yet been presented to the Court.

2 Named entities include HSBC Holdings plc and itss@iaries and affiliates, including HSBC Bank USA,
N.A.
3 Named entities include Bank of Nova Scotia asdubsidiaries, affiliates and divisions, including

Defendant Scotia Capital (USA) Inc. and ScotiaMocatta
4 While the named Plaintiffs characterize themselveb@se who “purchasezhd/or sold” silver

investments, Plaintiffs’ claimed damages feam investors who sold silver invesnis at allegedly artificially
depressed prices during the Class Pert®eeSecond Consolidated Class Action Complaint, Appendix D.
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fixing, bid rigging and conspiracy in restraint of trade in violation of Section 1 of the Sherman
Act, 15 U.S.C. § Et seq. (2) manipulation in violation of the Commodity Exchange Act
(“CEA”), 7 U.S.C.8 1et seq.(3) principal-agent liability in violation of the CEA, 7 U.S&1
et seq.(4) aiding and abetting manipulation in violation of the CEA, 7 U.8.Cet seq. (5)
manipulation by false reporting, fraud ashekceit in violation of the CEA, 7 U.S.€.1et seq,
and CFTC Rule 180.1(a); a@) unjust enrichment.

On October 9, 2014, the United StatesidiatiPanel on Multidistrict Litigation
transferred one related case from the Eastern District of Newt¥dhks Court for “coordinated
or consolidated pretrial proceedings” wahother case that had been filed in this Districtre
London Silver Fixing, Ltd., Antitrust Litig52 F. Supp. 3d 1381, 1381-2 (J.P.M.L. 2054
also28 U.S.C. § 1407. Witthe filing of eight additional “taglong” actions, therare now ten
cases comprising this consolidated multidistrict litigati®ursuant to the Court’s Order dated
October 14, 2014, formal discovery has been stage#gOrder No. 1)n re London Silver
Fixing, Ltd., Antitrust Litig, 14-md-2573 (S.D.N.Y. Oct. 14, 2015) (VEC), Dk ©n
November 25, 2014, the Court appointed Loweniznberg Cohen & Hart, P.C. and Grant &
Eisenhofer P.A. as interim class co-counsel. DKt. On January 26, 2015, Plaintiffs filed a first
Consolidated Amended Class Action Complaine (tFAC”), Dkt. 34, which Defendants moved
to dismiss on March 27, 2015, Dkts. 56-62n April 17, 2015, Plaintiffs filed a Second
Consolidated Amended Class Action Complaint (the “SAM@kt. 63. Defendants have moved
to dismiss the SAC through two separate motions, the first filed by UBS, Dkt. 73, and the second

filed by the Fixing Members, Dkt. 75. For the following reas@3S’s Motion to Dismiss is

5 Unless otherwise noted, citations to the docket lealb the MDL case docket for these consolidated
actions, 14-md-2573.



GRANTED, and the Fixing Membérsiotion to Dismiss iSGRANTED IN PART and DENIED
IN PART.
BACKGROUND ¢

l. The Silver Fixing

Since 1897, a small group of silver bullion dealers, including the Fixing Members and
their predecessors, have met in London (initiallp@nrson and later via teleconference) to set the
daily benchmark price of silver. SAC { 9bhroughout the Class Period until August 14, 2014,
the Fixing Members, acting through London Silver Market Fixing, Ltd., met over a secure
conference call line at 12:00 P.M. London time each business @y tohe price of physical
silver (the “Silver Fixing”or the “Fixing”). Id. 1 96. The Silver Fixing, which usually took less
than ten minutes, was conducted through a pri%&tdrasian” auction Id.. At the outset, the
“Chairmari of the auction (a position that rotated among the Fixing Members) would announce
the opening price, reflecting the current “spot price” of siludr.{{ 96-97.Each of the Fixing
Members would then declare how many bars oesitiiey wished to buy or sell at the opening
price based on the net supply or demand for spot silver on their order books (reflecting both
client orders and proprietary trading orders). { 97.

After each Fixing Member announced its net orderpteks’orders would be netted
against one anothetd. § 98. If buying and selling interesere roughly equivalent, the Silver
Fixing wouldbe declared complete and the price would be declared fixed (the “Fix Piide”).
Otherwise, the Chairman would adjust the price upward or downward until buying and selling
interest reached rough equilibrium, within 300 bdds. If the Chairman was unable to set a

price that brought the discrepancy betweentgignd selling interest within 300 bars, the

6 The facts are taken from the Second Amended Complaint.
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Chairman could unilaterally fix the price and then the Fixing Members Wolldle the excess
supply or demand pro-rata among themselvés. 1 99. Once finalized, the Fix Price was
published to the marketd. No other market participants or third parties played a role in
influencing the Fix Price; the Fixing Members had sole control over the audtiofi] 100.

On April 29, 2014, Deutsche Bank left its positema Fixing Member due to regulatory
concerns, ultimately leading toetlilemise of the Silver Fixirgnd the creation of the “London
Silver Price’ 1d. 1 244-53. The new pricing system uses an electronic trading mechanism,
instead of a private telephone call, but otherwise retains an “atstilenprocess” taetermine
the Fix Price.ld. § 15. Two of the former Fixing Merebs, HSBC and Bantf Nova Scotia,
are members of the London Silver Fixing panel; UBS is accredited to participate in the London
Silver Price but has never been a member of the Fixing Pehd] 80, 253.

Il. The Impact of the Fix Price on the Silver Investments

Plaintiffs describe the Fix Price ghe global benchmark “used to price, benchmark,
and/or settle billions of dollars in physical silver and silver financial instruments” on a daily
basis.Id. § 102. According to the London Bullion Market Associatirhe guiding principal
behind the [precious metal fixings] is that all business . .. is conducted solely on the basis of a
single published Fixing prick.Id. 1 3 (quotingA Guide to the London Precious Metals Markets
LONDONBULLION MARKET ASSOCIATION at 14,
http://www.lbma.org.uk/agds/market/OTCguide20081117.pdf).

Thus, while there is no single forum or eaalge for trading silver and silver-related
investments, silver producers, consumers, investors, and central banks rely on the Fix Price in
trading approximately $30 billion in silver asdver-related financial instruments each yelak.

1 102. For example, physical silver (includinigesi bars and coins) is often traded over-the-

counter(*OTC”) with reference to the Fixrite. Id. 1 103-04. The Fix Price also has an
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impact on the prices of exchange-traded silverrag and options contracts, as well as silver
swaps and forward agreements that are traded on an OTC lob§i%.106-18. Because those
instruments reflect a future obligationlday or sell physical silver, silvéfutures contracts
increase or decrease in value in direct relalign® the price of physical silver, such that
“99.85% of the variation in the price of COMEX silver futures contracts between January 1,
2004 and December 31, 2013 is explained by the results of the Silverddrifiy 108, 113-14 &
Fig. 1.

Most market participants do not settle tHatures contracts at maturation; rather they
offset their positions before expiry by purchasing contracts for an equal opposite paditfpn.
110. As aresult, the holders“tdng” positions (who are obligated to purchase silver at an
agreed-upon price in the future) profit when the pgoes up because they are able to sell their
offsetting contracts at a higher priciel. § 111. In contrast, the holders“short” positions (who
are obligated to sell silver at an agreed-uporegndhe future) profit when the price goes down
because they are able to buy an offsetting contract for a lower paic&ilver forwards work in
the same way, the key difference being that they are traded OTC as opposed to via an exchange.
Id. 1117. Silver swapscash-settled agreements pursuantitech one party pays a fixed price
for a certain amount of silver, while the other pays a variable rate subject to the Fixdace
also Fix-dependent instrumentsl. § 116. Because the Fix Price has a direct impact on the price
of physical silver and silver-related financial mshents, such as futures contracts, Plaintiffs
allege that the Fixing Members controlled a key factor in the prafifijaintiffs’ investments in
physical silver, silver futureSmini” silver futures, and options contracts throughout the Class

Period. Id. | 4.



[I. Allegations of Manipulation

Plaintiffs claim that Defendants executetcamprehensive strategpf manipulation
involving several distinct but related components. SAC § 118. First, the Fixing Members
allegedly abused their control over the SilFeding artificially to suppress the Fix Price on
selected days throughout the Class Perldd.Second, the Defendants are alleged to have
improperly shared confidential order informatiordaraded on that information in order to gain
an unfair advantage over less-knosgeable market participanttd. Third, Defendants
allegedly coordinated to maintafimed bid-ask spreads, thereby gaining a pricing advantage and
restraining competition in the silver spot markiet. § 118.

A. Defendants Caused Price Distortions Around the Silver Fixing

In support of their claim that Defendantsmpalated the Fix Price, Plaintiffs present
data analyses demonstrating that pricing behaved in digérar “anomalou$ways around the
Silver Fixing. SAC 11 119-76. First, Plaintiffs show that, in every year during the Class Period
except for 2010, the Fix Price moved downward ardhedSilver Fixing much more frequently
than it moved upward.€., on approximately 60% to 70% of trading day). 11129-30 &
Figs. 5-6. In addition, on a large number of trading days from 2008 onward, there was a
statistically significant drop in spot silver prices beginning shortly before the Fixingldafl{
120, 125-27, Fig. 4 & App. A. This decline is also reflected in the pricing of silver COMEX
futures, which showed a similarly precipitadescline around the Silver Fixing from 2007
through 2013.1d. 1 121-23 & Figs. 2-8.According to Plaintiffs’ analyse$rom 2004 through

2013, the price of COMEX silver futures and spbitesidropped more than 15 basis points at the

7 Despite the fact that the Class Period begii®89, most of the aberrational pricing patterns alleged by
Plaintiffs do not emerge until 200Gee idApp’x A, B.

8 Plaintiffs’ data shows a similarly significant, thouglyktly smaller, price decline around the closing of the
COMEX trading day.See idFig. 3.



start of the Silver Fixing on days when the Fix Price moved downwards from the prevailing spot
price in the hours leading up to the Fixing. 11 173-75 & Figs. 33-34. From 2006 onward,
silver prices also consistently decreased duhegdSilver Fixing call regardless of whether the
Fix Price was ultimately higher or lower theére prevailing spot price at the opening of the
Fixing auction, with the decrease beginning shortly before the Fixing on days when the Fix Price
moved downwardsld. 1 131-33, Figs. 7, 8 & App. B. Declines in silver prices were also
significantly larger than increases in silver prices around the Silver Fixing throughout the Class
Period. Id. 11 134-37 & Figs. 9-11. According to Plaintiffs, these unusual downward price
swings around the Silver Fixing did not occur at noon London time on British holidays, when the
Fixing was not heldld. 11 171-72. Plaintiffs further claim that these downward price
movements “persisted” in the sense that, atéownward shift, prices did not fully recover t
their pre-Fixing levels over the course of the remaining trading dayiy 173-76 & Figs. 33-
342

Plaintiffs argue that this pattern of dowams price swings and negative returns around
the Silver Fixing is particularly unusual in light the fact that, overall, the price of silver was
rising throughout most of the Class Periad. 11 138-39. After gradually increasing from 2001
through 2005, a strong bull market prevailed for silver from January 1, 2005, through April 28,
2011, with prices increasing over severdffsrom $6.78 per ounce to $48.44 per ounice
139 & Fig. 13. According to Plaintiffs, these swings cannot be fully explained by natural market
forces that come into effect during periods of Highidity; unlike other fixings, the Silver

Fixing takes place at noon London time, whichas$ the most liquid time of the trading day

9 Notably, one of the experts relied on by Plaintiffs takes the position that these downward swings may have
been part of a short-term trading strate@geDefs.” Mem. at 245 (citing Ex. 1). Defendants argue that Plaintiffs’
claim of “persistence” fails as a result, Ithis simply raises a question of fac&r-interesting one and one that

could have a profound effect on damages and class certifieattia cannot be resolved at the pleading stage.
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because it is before the markets in the UnitedeStare fully open and before the COMEX silver
pit opens.Id. 1 153-54 & Figs. 19-20.

To allege plausibly that Defendants weehind these distinctive or “dysfunctional”
pricing patterns, Plaintiff have identified 1900 days, representing slightly less than half of the
days within the Class Period throuthie filing of the SAC, on which Defendantselow-market
quotes in the minutes shortly before and during the Silver Fixing coincide with a downward
“reversion,”i.e., a change in direction of the prevailing market prices for silicer{{ 155-66 &
Figs. 21-28. Beginning in or around May 2012, Plaintiffs further claim that the average duration
of the Silver Fixing call began to shorten dramdigcdrom approximately 4 minutes to less than
2 minutes in lengthld. 1 167-68 & Fig. 29. Despite the shortened duration of the Silver Fixing
call, which on some days lasted less than a miégndants’ belownarket quotes leading up
to the Fixing continued to correlate with revergioy downward shifts in the ultimate Fix Price.
Id. 1 165-68.

Plaintiffs claim that the frequency, im&ty and timing of these downward price
movements, combined with the facts tfigtDefendantsspot quotes correlate with the
downward trends and (2) silver prices moved aeards at the Silver Fixing even against
upward market trends, leads to a strong inference that Defendants intentionally caused these
downward price movements through coordinated price manipuldtioffif 119-169.

B. Defendants Profited From Manipulating the Fix Price

Plaintiffs allege that Defendants benefitted from manipulating the Silver Fixing by
profiting from trades that they strategically placed based on their foreknowledge of the Fix Price.
In support of this theory, Plaintiffs demarae that downward price movements around the
Silver Fixing coincided with a significant spike in trading volume and price volatiiityq 140.

In particular, Plaintiffs present data from 2007 through 2013 showing a sharp increase in trading
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in COMEX silver futures contracts, beginning jbsffore the start of the Silver Fixing call and
peaking (at a volume more than three-times di#tte pre-Fixing volume) just two minutes into
the Fixing call, at 12:02 p.md. § 141 & Fig. 14. Plaintiffs potrto an allegedly-related pattern
in the spot market, in which data from 2007 through 2013 shows that price volatility increased at
the beginning of the Fixing call and then peaked while the Fixing call was onddirfff] 145-
46 & Fig. 15. Plaintiffs posit that trading volenand price volatility should have peaked shortly
after the Fix Price was published (not beforepdoordance with the economic principle that
markets tend to reaafter the announcement of significant informatidd. 1 146-47 & Fig.
16. Thus, Plaintiffs argue, the odd volatility is circumstantial evidence that the Fixing Members
were trading on their advance knowledge of the Fix Price, and they could only have had such
knowledge if they were colludingd. 1 152.

Plaintiffs also analyzed the time period from 11:55 A-M2:05 P.M., the five minutes
before and after the start of the Fixing call, and folmehdreds of days from 2007 through
2014 on which the price trend of COMEX silfatures changed direction during the Fixing
window in conjunction with a contemporaneous increase in trading volldn$f 185-91 &
Figs. 39, 40. Noting that the Fixing call lasted on average approximately 4 midufgs142,
185, Plaintiffs found that these spikes in trading volume occurred even though, on most days, the
Fix Price had not yet been released to the nbaskggesting that Defendants were trading on
advance knowledge of what the Fix Price would be during the Silver Fixing call (for example, by
establishing short positions that would be profitable when the price of silver decrdds&d).
142-44. Plaintiffs similarly identified “hundreds” of dalyem 2007 through 2013, on which
there was a spike in trading volume of COMEK@i futures in the 30 minutes preceding the
Fixing window and on which the price trendsiiver futures changed and changed in the

direction that correctly predicted the results of the Fixikg Y 192-97 & Figs. 35-36, 41-42.
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Plaintiffs argue that this trading pattern is also circumstantial evidence that Defendants were
trading on advance knowledge of the Fix Price, indicating colludahrf] 193. Plaintiffs further
allege that, from 2007 through 2013, trades on CG&Mitver futures placed during the Silver
Fixing window successfully predicted whether the Fix Price would increase or decrease from the
prevailing spot price before the call with 83.@%¢curacy, as opposed to just 40% accuracy for
trades placed before the Fixing call begah.q 149-51 & Fig. 18. Trades placed during the
Fixing call on COMEX silver futures were maditean 90% accurate when particularly large
returns could be obtained by correctuessing the direction in which the Fix Price would

move. Id. 1 152 & Fig. 18. Plaintiffs argue that this pattern suggests that Defendants (and not
other less informed market participants) weeedhes causing the observed increases in trading
volume and price volatility during the Fixing cald.

In addition, Plaintiffs rely on statistical alyses to show that traders with advance
knowledge of the Fix Price were able to generate significant risk-free returns on the trades they
placed at the Fix Price, leading to significant proflts. 1 177-97. Using their foreknowledge
of the Fix Price as an “arbitrage conditiobgfendants were able to capture profits in the
COMEX silver futures market from price swingsound the Silver Fixing averaging 25 basis
points from 2007 through 2013, which would generatarns of more than 87% per yeéd. 1
179-80 & Fig. 35. Likewise, in the spot silver market in 2011, Defendants could have used their
foreknowledge of the Fix Price to obtain a 40 basis point advantage over uninformed traders,

resulting in potential returns of 172% per yeht. § 181 & Fig. 36. Plaintiffs argue that these

1C



significant potential returns, which were available only to those with advance knowledge of the
Fix Price, motivated Defendants to collude to set the Fix Prite]] 182-83 & Fig. 37°

C. Defendants Benefitted From Improperly Sharing and Trading on Confidential
Order Information

Plaintiffs assert that Defendants further im@xed profits by sharing and trading on
private order flow information, including information about Defertidatlient orders and
proprietary trading positiondd. 1 213-15. By sharing this information, Defendants were
allegedly able to front-run or otherwise take advantage of pefiiikngrders (i.e., orders to
buy or sell a certain amount of silver at the Fix Price) and to coordinate their downward
manipulation of the Fix Price based on their collective market positidn§{ 216, 222, 226-28.
Defendants also allegedly shared the trigger prices of theirglsop-loss orders, which
allowed Defendants in effect to force their clientset them silver at artificially low prices any
time Defendants were able to push silver prices down enough to trigger the stdp.|§§224-
25. In support of these allegations, howefAajntiffs’ rely exclsively on various regulatory
investigations and findings, discussed furtinéra, regarding the manipulation of foreign
exchange and precious metals markets, generally, not the silver market specific§lI913.

D. Defendants Benefitted From Maintaining Supra-Competitive Bid-Ask Spreads

Finally, Plaintiffs assert that Defendaradi, of whom are large market makers with
respect to silver, used their foreknowledge offihePrice to maintain supra-competitive bid-ask
spreads that allowed them consistently to purchag sit artificially low prices and sell it at

artificially high prices.Id. 1 198-200. Because the daily publication of the Fix Price is

10 Plaintiffs further allege that Defendants werdipafarly well-positioned to profit from their advance
knowledge of the Fix Price due to their “large unhedged trading positidthsff 208-212 & Figs. 48-51. This
conclusion is substantially undermindmwever, by the fact that Plaintiffs lack data on Defendants’ trading
positions with respect to silver, in particular, anelytlalso lack comparative hedging information for UBS and
Deutsche Bankld.
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significant market information, Plaintiffs show thabs and futures bid-ask spreads in the silver
market generally tend to be wider (reflecting lesgainty) before the Fix Price is published, and
narrower (reflecting relatively more cergy) after the Fix Price is publishedd. 1 201-05 &
Figs. 44-46. Plaintiffs present data from 2000-2013 showing that, unlike other market
participants, whose spot and futures bid-gskads tended to narrow upon the publication of the
Fix Price, Defendantspot bid-ask spreads stayed the same or widened at the Silver Fixing,
suggesting that Defendants did not regard theéPFioe as “new” informationld. 1 206-07 &
Fig. 47. By maintaining these artificially wide spreads, Defendants were able to buy lower and
sell higher than they otherwise would have had they been responding to the Fix Price as true
market competitorsid. 71 198, 200.

V. Regulatory Investigations

Plaintiffs rely on various regulatory findings to suggest that Defendants were capable of
conspiring to manipulate the Silver Fixing. Plaintiffs note that various regulatory agencies,
including the U.S. Department of Just{tPOJ”), the U.S. Commodity Futures Trading
Commission (“CFTC”), the German Federal Financial Supervisory Authority (“BaFin”), the
Swiss Financial Market Supervisory Authority (“FINMA”) and the United KingdoRiigancial
Conduct Authority have scrutinized or investigated possible rigging of the precious metals
markets by Defendantdd. 1 235-39, 243!

In particular, Plaintiffs highlight FINMA’allegations of misconduct following its
investigations intdJBS’strading in the foreign exchange (“FXand precious metals markets.

Id.  242. On November 12, 2014, FINMA released a report (the “FINMA UBS Report”)

1 During oral argument on Defendants’ Motion tesiss, Defendants noted, however, that B@atitrust

Division had closed its investigation into alleged maniputatibthe precious metals benchmarks. Transcript of
Oral Argument dated April8, 2016 (“Tr.”) at 8:59:13.
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finding that UBS precious metals traders had engaged in conduct against the interests of UBS,
including“jamming’ clients, triggering stop loss orders that forced clients to sell silver to the
Defendants at artificially lower prices; shayinon-public client order information with third-
parties; and front ruming client ‘silver fix orders.” Id. 1 12, 156 (citindg-oreign Exchange
Trading at UBS AG: Investigation Conducted by FINMANMA (Nov. 12, 2014),
http://www.finma.ch/e/aktuell/Documents/ubs-fx-bericht-20141112-e.pdf). According to a
Bloomberg News article, FINMA further claimed to have uncovéckzhr attempd to

manipulate fixes in the precious metal markbyt not specifically the silver market. SAC | 12
(quoting Elena Logutenkova & Nicholas LarklhBS Precious Metals Misconduct Found By
Finma in FX ProbeBLOOMBERGL.P. (Nov. 12, 2014),
http://www.bloomberg.com/news/articles/2014-12/inma-s-ubs-foreign-exchange-settlement-
includes-precious-metalsps a result of FINMA's findings, UBS was ordered to pay
approximately $139 million to settle allegats of misconduct covering both the FX and
precious metals marketsd. I 242. Plaintiffs argue that because UBS (and also HS®B@)ed
precious metals during the Class Period from their FX desk$,13, they may have used the
same techniques found to have basad to manipulate the FX rkats, as documented in their

respective settlements with the CFTC and FCA, in manipulating the silver matkét.

12 HSBC was also sanctioned by the CFTC in connection with manipulation of the FX médk&t219 &
n.45 Among other things, the CFTC found that HSBC traders had shared the “size and direction of [HSBC]'s net
orders” in private chatrooms with other tradeis.

3 Plaintiffs theory appears to be that, because the sarserpel may have been responsible for trading FX
and precious metals, misconduct in the FX markets may have been duplicated in the silverlthffRe3.
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DISCUSSION
l. Legal Standard

In evaluating a motion to dismisthe Court must “accept all factual allegations in the
complaint as true and draw all reasonable inferences in favor of the plairigyer v.
JinkoSolar Holdings Co.761 F.3d 245, 249 (2d Cir. 2014) (quotiMg. Carpenters Health
Fund v. Royal Bank of Scotland Grp., B9 F.3d 109, 119 (2d Cir. 2013) (alterations
omitted)). Nonetheless, in order to survive a motion to disrffagsomplaint must contain
sufficient factual matter . . . to ‘state a claim to relief that is plausible on its fa&shitroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).
“Plausibility” is not certaing. Igbal does not require the complatotallege “facts which can
have no conceivable other explanation, no matter how improbable that explanation may be.”
Cohen v. S.A.C. Trading Corf.11 F.3d 353, 360 (2d Cir. 2013). But “[flactual allegations
must be enough to raise a rightétief above the speculative levewombly 550 U.S. at 555,
and “[courts] ‘are not bound to accept ageta legal conclusion couched as a factual
allegation;” Brown v. Daikin Am. In¢.756 F.3d 219, 225 (2d Cir. 2014) (quotihgombly 550
U.S. at 555 (other internal quotations marks and citations omitted)).

Il. Plaintiffs Have Constitutional Standing

Plaintiffs must establish both constitutionalngtang and, with respect to their antitrust
claims, antitrust standingGelboim v. Bank of Am. Cor@23 F.3d 759, 770 (2d Cir. 2016)
(citing Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of CarpéAtay, 459
U.S. 519, 535 n.31 (1983) (other citations omitted)).have constitutional standing, Plaintiffs
must demonstrate that they have suffered an injury-in-fact tHairly . . . trace[able] to the
challenged action of the defendant, and not .[e] tiesult [of] the independent action of some

third party not before the courtghd that is likely to be redressed by a favorable decision.
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Carter v. HealthPort Techs., LL822 F.3d 47, 55 (2d Cir. 2016) (quotibgjan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992) (alterations in the original)). With respect to the injury-in-
fact elementPlaintiffs must have suffered “the invasion of a ‘legally protected interest’ in a
manner that is ‘concrete and particularizadd ‘actual or imminent, not conjectural or
hypothetical.” In re Foreign Exch. Benchmark Rates Antitrust Litigt F. Supp. 3d 581, 595
(S.D.N.Y. 2015) (quotin@®@hatia v. Piedrahita756 F.3d 211, 218 (2d Cir. 2014) (other citations
omitted)). In evaluating constitutional standing, colmrisist accept as true all material
allegations of the complaint, and must construe the compldiavan of the complaining party.”
Warth v. Seldin422 U.S. 490, 501 (1975).

The Fixing Members argue that, because HEftsrwere likely both buyers and sellers
who traded at various times throughout the trading ‘tthgre is no way to conclude that
Plaintiffs sustained any loss asesult of Defendantstonduct; suggesting that Plaintiffs have
not asserted an injury-in-fact. Deflem. at 32-33# Plaintiffs have, however, alleged that
they sold silver investments on days when Defendants allegedly manipulated the Fix Price
downward,seeSAC App.D, and they further allege that Defendants’ downward price
manipulation had a lingering effect on silver prices, such that Plaintiffs were forced to sell silver
at artificially depressed prices for some to-b&edained period of time after the Silver Fixing.
SAC {1 173-76, 230-33 & Figs. 33-34. While cerfdlaintiffs may have actually benefitted
from Defendantsalleged price manipulatioe ., they may have purchased silver at artificially
suppressed prices and sold when the price supprdssioabated), that is not an issue that is ripe

for resolution at the pleading staggee, e.g.In re Foreign Exch. Benchmark Rates Antitrust

14 While the Fixing Members do not address constihaictanding separately from antitrust standing, their
arguments regarding Plaintiffs’ alleged injuries are relevant to both inquifies Court must consider both in
evaluating subject matter juristion at the pleading stagé.ance v. Coffmarb49U.S. 437, 439 (2007) (“Federal
courts must determine that they have jurisdiction before proceeding to the merits.”).
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Litig., 74 F. Supp. 3d at 595 (finding an injuryfact where plaintiffs’ alleged injuries stemmed
from “having to pay supraempetitive prices as a result of [d]efendants’ manipulation of the
[flix,” and dismissing defendants’ demand for specifics as to the timing of certain transastions a
inappropriate at the pleading stagede also Ross v. Bank of Am. N.A. (US24 F.3d 217, 222
(2d Cir. 2008)“[T]he fact that an injury may be outweighed by other benefits, while often
sufficient to defeat a claim for damages, does not negate ggdhdiBecause Plaintiffs have
alleged a concrete injury as a result of Defendants’ manipul@torosses or artificially
reduced gains on their silver investmentisgy have constitutional standin§ee Gelboimn823
F.3d at 770 (noting that the injucpmponent of constitutional standiwas “easily satisfied” by
plaintiffs’ allegation “that they were harmed by receiving lower returns on LH8@&kbminated
instruments as a result of defendants’ manipulation).
Il Plaintiffs Have Antitrust Standing

Section 4 of the Clayton Act establishes age right of action to enforce Section 1 of
the Sherman Act. 15 U.S.C. § ¥5Applying the Supreme Court’s decisionAGC, the Second
Circuit has held that “a private antitrust plaintiff [must] plaus[dlallege (a) that it suffered a
special kind of antitrust injury, and (b) that it is a suitable plaintiff to pursue the alleged antitrust
violations and thus is an ‘efficient enforcer’ of the antitrust lawadtt Commc’ns, Inc. v. PMC

Assocs., L.L.C711 F.3d 68, 76 (2d Cir. 2013) (citations and internal quotations omitted).

15 Section 4 of the Clayton provides:

[Alny person who shall be injured in his businesgroperty by reason of anything forbidden

in the antitrust laws may sue . . . in any district court of the United States in the district in which
the defendant resides or is foumdhas an agent, without respect to the amount in controversy,
and shall recover threefold the damages by $iustained, and the cost of suit, including a
reasonable attorney’s fee.

15 U.S.C. § 15(a).
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“[A]ntitrust standing is a threshold, pleading-stage inquiry . .ld."at 75-76 (quotingNicSand,
Inc. v. 3M Co,.507 F.3d 442, 450 (6th Cir. 2007) (en banc)).
A. Plaintiffs Have Adequately Alleged an Antitrust Injury

“Congress did not intend the antitrust laws to provide a remedy in damages for all
injuries that might conceivably be traced to an antitrust violati&xGC, 459 U.S. at 534
(quotingHawaii v. Standard Oil Co405 U.S. 251, 263 n.14 (1972)), but only for those injuries
reflecting arf‘anticompetitive effect either of the violation or of anticompetitive atisle
possible by the violatioh,Gelboim 823 F.3d at 772 (quotirgrunswick Corp. v. Pueblo Bowl
O-Mat, Inc.,429 U.S. 477, 489 (1977)y¥Competitors and consumers in the market where trade
is allegedly restrained are presumptively the prgpaintiffs to allege antitrust injury.tn re
Aluminum Warehousing Antitrust LitjgNo. 14-3574, 2016 WL 4191132, at *4 (2d Cir. Aug. 9,
2016) (quotingserpa Corp. v. McWane, Ind.99 F.3d 6, 10 (1st Cir. 1999)).

In Gelboim the Second Circuit held that the manipulation of LIBOR rates by banks that
participated in the LIBOR benchmankj process gave rise to an antitrust injury on the part of the
plaintiffs who transacted in LIBOR-dependent financial instruments. 823 F.3d at 772-75. Even
thoughdefendants did not “control the marRetnd even though plaintiffs were free to negotiate
the interest rates attached to certain financial instruments, the Second Circuit found that plaintiffs
had adequately alleged that they were in a “worse position” as a conseqtidrecdefendant
banks’ horizontal pricdixing and, therefore, had plausibly alleged an antitrust injlatyat 773-

75 (‘Even though the members of the pritang group were in no position to control the
market, to the extent that they raised, lowered, or stabilized prices they would be directly
interfering with the free play of market forcegquotingUnited States v. Socoeryacuum Oll
Co, 310 U.S. 150, 221 (1940) (other citation omittew))at 776 ([Eyen if “LIBOR did not

necessarily correspond to the interest rate chargeahfoactual interbank loan[,] . . . [tlhisis a
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disputed factual issue that must be reserved for the proof stage.” (internal citations and
guotations omitted)).

Here, Plaintiffs allege that they were harntgdbeing forced to sell silver and silver
derivatives at artificially suppressed prices assalt of Defendants’ manipulatiafi the Silver
Fixing. Because Plaintiffs have alleged that their “loss[es] stem[] from a compeg&toging
aspect or effect of the [D]efendasi[behavior,”Atl. Richfield Co. v. USA Petroleum C495
U.S. 328, 329 (1990) (emphasis in original), their alleged “injury is of the type the antitrust laws
were intended to prevent and that flows from that which makes [or might magfrdnts’
acts unlawful.” Gatt, 711 F.3d at 76 (citations andeénnal quotation marks omittedee also In
re Foreign Exch. Benchmark Rates Antitrust Ljtig#t F. Supp. 3d at 596 (finding antitrugury
where defendants engaged in price-fixing as horizontal competitors, which caused plaintiffs to
pay supra-competitive price¥).

In another recent decision, the Second Circuit clarified that, although as a general rule
only participants in the defendasimarket can claim an antitrust injury, plaintiffs in an affected
secondary market may have antitrust standing if their alleged injuries are “inextricably
intertwined’ with the injury the defendants ultimately sought to inflict” dutleir injuries are
“the essential means by which defendaifitsgal conduct brings about its ultimaitgury to the
marketplace.”In re Aluminum Warehousing Antitrust Liti@016 WL 4191132, at *7 (quoting

[IA Phillip E. Areeda & Herbert Hovenkampntitrust Law 339, at 145 (4th ed. 2014¢e

16 In their Motion to Dismiss, the Fixing Members origily argued that Plaintiffs failed to assert an antitrust
injury because, even if acceptas true, Plaintiffs’ alleged injuries would have resulted merely from Defendants’
purported “misrepresentation[s]” rather than an “amtipetitive aspect” of Defendants’ conduct. Defideém. at 33
(quotinglIn re LIBOR-Based Fininstruments Antitrust Litig“LIBOR ), 935 F. Supp. 2d 666, 688 (S.D.N.Y.
2013),vacated and remanded sub nom. Gelhd@828 F.3d 759). That argument was squarely rejected by the
Second Circuit, which held that the manipulation QR rates by the benchmarking banks constituted an
anticompetitive practice that tended to “warp[] .market factors affecting the prices for LIBdfased financial
instruments.” Gelboim 823 F.3d at 776. The Fixing Members have since withdrawn this argument based on
LIBOR I. Sedetter from Michael Lacovara to the Court dated May 25, 2016, Dkt. 128 at 3.
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also Sanner v. Board of Trade of City of Chicag® F.3d 918, 929 (7th Cir. 1995)
(“[P]articipants in the cash market can be injured by anticompetitive acts committed in the
futures market. . . The futures market and the cashkatfor soybeans are thus ‘so closely
related’ that the distinction between them is otoasequence to antitrust standing analysis.”).
But seeAtuchav. Commodity Exchlnc., 608 F. Supp. 510, 516 (S.D.N.Y. 1985) (plaintiffs
alleging that defendants’ conspiracy to marapeithe price of COMEX silver futures caused the
silver contracts plaintiff purchased on the Londéetal Exchange to be inflated artificially
lacked standing despite plaintiff's allegationsaaf“inextricabl[e] connect[ion]” between futures
markets in the United States and United Kingdom).

While the Fixing Members did not raise this theory in their Motion to Dismiss, in light of
the Second Circuit't re Aluminum Warehousingpinion, they now argue that Plaintiffs cannot
assert an antitrust injury because they did nefctly participate in the Silver Fixing, which the
Fixing Members define as the orlglirectly impacteti market. Seeletter from Joel S. Sanders
to the Court, dated August 15016, Dkt. 144 at 3 (“Even if the London Silver Fixing was the
means of an anticompetitive conspiracy, only plaintiffs who participated in the Fixing could have
standing.”).

Even assuming that the Fixing MemBerggument was properly assertéloe Fixing
Members fail to explain why the Fixing itself (which all parties acknowledge to be an
artificially-constructed private “auction” that was instituted for the sole purpose of allowing the
Fixing Members to set a marketee benchmark) should be coreied the affected “market”
for antitrust purposes. While the guiding premeideaves room for debate regarding how the
“market” should be defined under the circumstances of this case, the suggestion that the alleged
conspirators are the only entities with standing to bring antitrust claims relating to the Silver

Fixing seems absurd.
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Here, Plaintiffs allege that Defendants ari#ity depressed the price of silver for some
period of time around the Fixing in order to profirr silver and silver futures trading at prices
that were advantageous to them vis a vis Plagngiffd other less-informed market participants.
These allegations are sufficient to demonstitaae Plaintiffs’ injuries are “inextricably
intertwined” with the Defendants’ alleged manipulation of the Fix Price for antitrust standing
purposes to the extent that Defendants relied on Plairdifits other market participahtsading
on a manipulated Fix Price in order to carry oeirthlleged scheme. The Court therefore finds
that Plaintiffs have adequately stated an antitrust injury.

B. Some Plaintiffs Have Established That They Are Efficient Enforcers

The Second Circuit has identified four factayde considered in determining whether a
particular plaintiff has standing as an “efficient enforcer” to seek damages under the antitrust
laws:

(1) whether the violation was a direct or remote cause of the injury; (2) whether
there is an identifiable class of othergmns whose self-interest would normally
lead them to sue for the violation; (3) whether the injury was speculative; and
(4) whether there is a risk that other plaintiffs would be entitled to recover
duplicative damages or that damagesuld be difficult to apportion among
possible victims of the antitrust injury. . . . Built into the analysis is an
assessment of the “chain of causatibetween the violation and the injury.

Gelboim 823 F.3d at 772 (citations omitted). Imet contexts the Supreme Court has noted that
the first factor, requiring proximate causation, “must be met in every chsgrark Int’l, Inc.

v. Static Control Components, Inc. U.S. |, 134 S. Ct. 1377, 1392 (2014). In contrast, the
third and fourth factors are “problematic” and the “potential difficulty in ascertaining and
apportioning damages is not . . .iadependenbasis for denying standing where it is adequately
alleged that a defendant’s conduct has proximatglyad an interest of the plaintiff's that the

statute protectsand other relief might be availableDNAML PTY, Ltd. v. Apple Inc25 F.
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Supp. 3d 422, 430 (S.D.N.Y. 2014) (quotirexmark 134 S. Ct. at 1392 (emphasigie
original)).
1. Plaintiffs Have Demonstrated a Sufficiently Direct Injury

Evaluating the directness of an injury is essentially a proximate cause analysis that hinges
upon “whether the harm alleged has a sufficiealibge connection to the conduct the statute
prohibits.” Lexmark 134 S. Ct. at 139Gee also AG{A59 U.S. at 540-41 (evaluating
directness in light of the “chain of causation” between the asserted injurgeaatieged
restraint of trade);.otes Co. v. Hon Hai Precision Indus. C653 F.3d 395, 412 (2d Cir. 2014)
(consideringinter alia, whether the alleged injuryag in the scope of the risk that defendant’s
wrongful act created; was a natural or probable comsemguof defendant’s condugias the
result of a aperseding or intervening cause; or “was anything more than an antecedent event
without which the harm wadd not have occurredquotingCSX Transp., Inc. v. McBrig&64
U.S. 685, 717 (2011) (Roberts, C.J., dissentinNhere the chain of causation between the
asserted injury and the alleged restraint in the market ‘contains several somewhat vaguely
defined links,’” the claim is insufficient to provide antitrust standingdydon v. Mizuho Bank,

Ltd., No. 12-cv-3419, at *9 (S.D.N.Y. Mar. 28, 2014) (citidGC, 459 U.S. at 540).

As an appendix to the SAC, Plaintiffs have provided a list of the dates, quantities, and
types of silver investments that Plaintiffs solddays when Defendants are alleged to have
manipulated the Silver Fixing. SAC App. D at 13-26. Plaintiffs do not state the actual prices or
times at which they sold their silver investneehtit instead allege that they sold their silver
investments at prices that wéirectly and artificially impacted by the Silver Fix[ing] SAC |
230. Plaintiffs elsewhere allegfgat the silver investments they sold were “priced, benchedark

and/or settled to the Fix Priceld. | 3.
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With respect to physical sellers, the SAC alleges that Plain@ff< trades for physical
silver were pricedby reference to the Fix [P]riceid. 103, and it appears that Plaintiffs who
sold silver bars or coins on the American Precious Metals Exchange may have transacted at a
price representing the Fix Price plus a premiian{ 104 n.29. Plaintiffs do not, however,
clearly define the relationship between the Fix Price (which is only set once daily), spot pricing
(“which is always changing (just like a normal stock changing minute-by-minute throughout the
day”)), and the exact prices at which Plaintsgfsdd silver during the Class Perio8ee First
Time Buyer$AQs APMEX, http://lwww.apmex.com/firgime-buyer (cited in SAC { 104 n.29);
see als&SAC App. D. With respect to sellers of silver futures and options, Plaintiffs claim that
“the value of these contracts is directly tied to the price of physical sildef{"109}" and
“directly impacted by the FifP]rice,” id. 112, highlighting, for example th®9.85% of the
variation in the price of COMEX silver futiseontracts between January 1, 2004 and December
31, 2013 is explained by the results of the Silver FRAC  114.

The Fixing Members rely on several lines of cases to argue that, regardless of whether
Plaintiffs sold physical silver or silver derivais, their claims are too indirect and remote to
confer antitrust standing. First, the Fixing Members argue that Plaintiffs lack standing because
“only direct purchasers of [the] monopolized product[]” have antitrust staraimgPlaintiffs
did not transact directly (ondirectly) with the Defendants. Defs.” Mem. at 29 (quotimge
Pub. Offering Antitrust Litig.No. 98-7890 (LMM), 2004 WL 350696, at *5 (S.D.N.Y. Feb. 25,

2004)). In making this argument, the Fixing Members rely heaviljlinais Brick Co. v.

o In the FAC, Plaintiffs alleged that “commercial silver texd use the prices of COMEX silver futures
contracts to calculate the spoarket price of silver,FAC 122, which appears to be the inverse of the relationship
that Plaintiffs now plead. Nonetheless, because Plainti# bansistently alleged that variations in closing prices
for COMEX futures are 99.85% attritable to the Fix Price, FAC {121, SAC { 114, and that spot prices also
closely track the Fix Price, this inconsistency iaiftiff's pleadings may beot as significant athe Fixing

Members urge Defs.” Mem. at 10.
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lllinois, in which the Supreme Court held that indirect purchasers lacked standing to recover
damages for overcharges resulting from antitrust violations that were passed on through a
distribution chain. 431 U.S. 720, 729 (1977). The Court’s reasonitijois Brick was

predicated on itsoncern that permitting indirect purchasers to sue for antitrust violations “would
create a serious risk of multiple liability for defendanid,’at 730, and the notion that the

antitrust laws would be more “effectively enforced by concentrating the full recovery for the
overcharge in the direct purchaserd,’at 735. As a result, downstream purchasers in a
distribution chain typically lack antitrust standingee, e.gKansas v. UtiliCorp United, Ing¢.

497 U.S. 199 (1990) (public utilities but not resitdal customers to whom they sell gas have
standing to sue natural gas companies for antitrust injuhiesy;Beef Indus. Antitrust Litig710

F.2d 216 (5th Cir. 1983) (packers who sell to retail grocers have standing to sue grocers alleged
to have conspired to set wholesale beef prices at artificially depressed levels, but feeders who sell
to packers may not).

This argument, however, mischaracteri2&sntiffs’ claims Plaintiffs do not allege that
Defendants suppressed the price of a particular bar of silver that was later sold through a
distribution chain to Plaintiffs but ratherathDefendants suppressed the Fix Price, which had a
direct (and negative) impact on the value of their silver investments. SAC 11 102-118. In
addition, the Fixing Members overreach when they suggeditlihais Brick has been
interpreted to deny standing to every plaintiff who is not in direct privity with the defendant.
Defs.”Mem. at 29. Indeed, sin¢kinois Brick was decided, courts have found that differently-
situated plaintiffs may have standing to assert antitrust injuries, provided that each plaintiff
suffered a unique and sufficiently direajury as a result of defendants’ anticompetitive aartd
See, e.gBlue Shield of Va. v. McCread457 U.S. 465 (1982) (employee who received health

coverage under a group plan purchased by heragimphad antitrust standing even though she
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was not a competitor of, or in direct privity with, defendants bedagisejury was “inextricably
intertwined with the injury the conspirators sought to inflici)ye Aluminum Warehousing
Antitrust Litig, 2016 WL 4191132, at *fan antitrust defendant may “corrupt a separate market
in order to achieve its illegal ends, in whidse the injury suffered can be said to be

‘inextricably intertwined’ withthe injury of the ultimate target”};0oeb Indus., Inc. v. Sumitomo
Corp., 306 F.3d 469, 481 (7th Cir. 2002) (certain copper purchasers had antitrust standing to
bring claims against defendants who conspired to manipulate the price of copper futures, even
though plaintiffs never dealt directly with the defendants because “different injuries in distinct
markets may be inflicted by a single antitrust conspiracy”)

Next, the Fixing Members gue that Plaintiffs’ alleged injuriesre raised under a so-
called“umbrella theory’of liability, which has not been well-received by at least some courts in
this Circuit. Defs.Mem. at 29-30 (citing cases)Umbrella standig concerns are most often
evident when a cartel controls only part of a mgrket a consumer who dealt with a non-cartel
member alleges that he sustained injury by virtue @ttrtels raising of prices in the market as
a whole.” Gelboim 823 F.3d at 778. As noted@elboim the viability of the concept of
umbrella liability has not been resolved in this circlit. at 778-79. Due to the uncertainty
surrounding the viability of the theory of umbrédliibility, and the unique facts of this case,
analyzingPlaintiffs’ claims under an umbrella theoryl@bility leads to no dispositive
conclusions.

In the typical umbrella liability case, plainsffinjuries arise frona transaction with a
non-conspiring retailer who is able, but not required, to charge supra-competitive prices as the
result of defendants’ conspiraty create a pricing “umbrelfa See, e.gPollockv. Citrus
Assocs. of N.Y. Cotton Exch., [Mfg12 F. Supp. 711, 719 n.9 (S.D.N.Y. 1983)pss v. New

Balance Athletic Shoe, In@55 F. Supp. 242, 245-47 (S.D.N.Y. 1977) (rejecting umbrella
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theory of liability and noting thadthe causal connection between the alleged injury and the
conspiracy is attenuated by significamtervening causative factorgyiost notably, the
“independent pricing decisions of non-conspiring retdijerslere, in contrast, Plaintiffs allege
that the “Fix Pricedetermines the price of the entire silver mdrketch that, at least for some
subset of Plaintiffs, there is little room for anyerfering price impact due to the actions of non-
culpable entities or exogenous market fordels.” Opp. at 29.In other words, Defendants are
not merely alleged to have conspired to altezgwiwithin a particular segment or region of the
market but rather are alleged to have maatgd the benchmark price, upon which all market
participants (buyers and sellers alike) relied in trading silver investments across a variety of
markets.

As the Second Circuit made clearGrelboim under such circumstances, there appears to
be little, if any, difference between the injurgdfered by market participants who sold silver to
one of the Defendants (the alleged cartel members) and those who sold to non-conspiring third-
parties. Gelboim 823 F.3d at 779. Accepting as tRiaintiffs’ allegations that Defendants’
suppression of the Fix Price had a direct impaaharket participants who sold silver on days
when the Fix was manipulated (regardless of the counterparty), the Court finds that at least some
subset of Plaintiffs have sufficiently allefjproximate causation for purposes of antitrust
standing. That said, there appear to be substantial challer@esntiffs’ causation theorythe
Court is extremely skeptical thal market participants who sold silver or silver instruments on
alleged manipulation days will ultimately bble to move forward with their claim&ee id.
(“Requiring the Banks to pay treble damages to every plaintiff who ended up on the wrong side
of a[] [relevant transactionjould, if appellantsallegations were proved at trial, not only
bankrupt [some] of the world most important financial institutions, but also vastly extend the

potential scope of antitrust liability in myriawdarkets where derivative instruments have
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proliferated?). Although causation and standing are threshold issues to be decided at the
pleading stage, because the record is not (and could not reasonably be) sufficiently developed
with respect tdPlaintiffs’ claim that the effect dDeferdants’ alleged manipulatigmersisted
throughout the trading day and into future trading days (SAC 11 173-76, Figs. 33-34), the Court
finds that these questions must be deferred to the class certification stage.

2. Some Plaintiffs Are Sufficiently Direct and Interested Victims for Purposes of
Enforcing the Antitrust Laws

As alluded tosupra the Court is convinced that at least some subset of Plaintiffs has
suffered a sufficiently direct injury and thereforesigficiently interested to litigate the antitrust
claims at issue. e most direct victims of Defendants’ alleged manipulation would presumably
be sellers who transacted at the Fix Price ar@ice that incorporated the Fix Price as a
component and sellers who transacted within a circumscribed time period around the Silver
Fixing (before the impact of Defendants’ alleged manipaiatiad been diluted by extraneous
market factors® While it isunclear how many market participants transacted “at” the Fix Price
on “manipulation daysversus how many Plaintiffs transacted in close temporal proximity to the
Fixing window, the potential existence of moreedi plaintiffs does not necessarily defeat
Plaintiffs’ standing tahe extent that Plaintiffs suffered separate, and sufficiently direct, injuries.
In re DDAVP Direct Purchaser Antitrust Litigh85 F.3d 677, 689 (2d Cir. 2009) (“&mfority to

other potential plaintiffs can be relevant, but it is not dispositive.” (internal quotations and

18 Plaintiffs’ failure to allege thathe Fix Price was the price (or an established component of the price) at
which they transacted distinguishes this case from many of Plaintiffs’ cited authdBiéed.oep306 F.3d at 476,
494-95 (finding antitrust standing for certain copper pwsetgmalleging conspiracy to inflate copper futures prices
whenplaintiffs transacted at prices based agitt formulas” related to copper future$); re Aluminum

Warehousing Antitrust Litig95 F. Supp. 3d 419, 429-30, 444 (S.D.N.Y. 20@%tion to certify appeal denietllo.
13-md-2481(KBF), 2015 WL 4646822 (SNDY. May 14, 2015) (finding antitrust standing for plaintiffs who
alleged that defendants conspired to raise the “MidRe=hium” price, which was a component of plaintiffs’
aluminum contracts)n re Foreign Exch. Betenark Rates Antitrust Litig74 F. Supp. 3d at 587 (antitrust standing
found for plaintiffs who were forced to pay supracetitpve prices when they purchased FX instruments from
defendants “priced at duy the Fix [price]”).
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citation omitted))jce Cream Liquidation, Inc. v. Land Qakes, InG.253 F. Supp. 2d 262, 274
(D. Conn. 2003) (“[T]he antitrust laws do not limit standing to only that class of purchasers with
the most direct injury.”)cf. DNAML, 25 F. Supp. 3d at 431 (“A retailer’s lost profits are wholly
distinct from consumer overchasggend to “[d]eny][ ] the plaintiff[ ] a remedy in favor of a suit
by [consumers] would thus be likely to leaa significant antitrust violation . . . unremedied.
(alterations in the original) (citations omitted)his is particularly true where, as here, a rigid
rule requiring Plaintiffs to have transacte’ the Fix Price would effectively eliminate private
enforcement with respect to all claims broughfuiyres sellers, who dominate the market and
who transact via an exchange rather than @M tbrough contracts tied to the Fix Price. The
Court therefore finds that at least some group ohEfts are sufficiently interested so as to be
appropriate antitrust enforcers.

3. Standing Is Not Defeated By the Risks of Speculative Injuries, Duplicative
Damages and Difficulties in Apportioning Damages

Standing may be lacking where courts would otherwise be required to engage in
“hopeless speculation concerning the relative effect of an alleged conspiracy in the [relevant
markets] . . . , where countless other market variatakl have intervened to affect [] pricing
decisions.” Reading Indus., Inc. v. Kennecott Copper Ca#p1 F.2d 10, 13-14 (2d Cir. 1980).
For the reasons statetljpra the Court is concerned that at least some Plaintiffs’ alleged injuries
are highly speculative. Althoudtaintiffs argue that the Silver Fixing is the “only” factor that
goes into determining the price Blaintiffs’ silver investments, PIs.” Opp. at 22 (citing SAC 1
103-112), this allegation is, at a minimum, hypeikdhe Silver Fixing occurs only once a day,
at 12:00 P.M. London time, while silver instruntenan be sold OTC twenty-four hours a day

and via exchanges that have varying haiirgperation all around the world.
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Plaintiffs do not deny that other market valesbmay have affected silver prices before
and after the Silver Fixing. (Indeed, were it otherwise, pricing across silver markets would
essentially be flat, varying only once a day at the 12:00 P.M. Silver Fixing.) And, while
Plaintiffs allege that Defendants’ipe suppression lingered long aftee end of the Fixing call,

a significant evidentiary record will need to developed before the Court can determine what
role any such lingering suppression played in tlseds suffered by Plaintiffs at various points
throughout the trading day in the different markets in which they traded.

Nonetheless, because exogenous factors affect price movements in most antitrust cases
and the existence of such factors does not alone defeat standing, the Court finds that issues
regarding the speculative nature of Plaintiffs’ injuries and damages can best be resolved at a later
stage.See Grosser v. Commodity Exch., 889 F. Supp. 1293, 1319-20 (S.D.N.Y. 1986),
affd, 859 F.2d 148 (2d Cir. 1988) (rejecting presence of extraneous factors affecting price
movement as a reason to deny standi8ggax v. Commaodity Exch., In&24 F. Supp. 936, 940
(S.D.N.Y. 1981)“[W]hile—as is true with the vast majority of antitrust cas@soof of
damages will most likely not be simple, tigsot an action ‘based on conjectural theories of
injury and attenuated economic causality that wowile the courts in intricate efforts to recreate
the possible permutations in the causes and sftéa price change.(quotingReading,631
F.2d at 14)).

Finally, with respect to damages, the Court finds that here, aslihBd¥R cases, “it is
difficult to see how [Plaintiffs] would arrive at [a “just and reasonable estimate of dafyages”
even with the aid of expert testimon§elboim 823 F.3d at 779 (citation and internal quotation
marks omitted). Nonetheless, because “some degree of uncertamsyfeom the nature of
antitrust law,”id., and because tHipotential difficulty in ascertaiing and apportioning damages

is not . . . anndependenbasis for denying standing where it is adequately alleged that a
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defendant’s conduct has proximately injured an interest of the plaintiff's that the statute
protects; Lexmark 134 S. Ct. at 1392 (emphasis in original), the Court finds that standing has
been adequately pled. In addition, given thate helaintiffs have alleged separate injuries
(rather than derivative or duplica injuries) and inasmuch as D®Antitrust Division has

closed its investigation and no governmental entiisge imposed penalties fines against the
Fixing Members relating to this alleged comapy, any concerns regarding duplication and
apportionment appear to be hypothetical or mininfdie Court therefore finds that, although it
harbors grave doubts regarg the scope of Plaintiffs’ proposed claB&intiffs have plausibly
alleged that they are efficient enforcers for purposes of antitrust standing.

V. Plaintiffs Adequately Allege an Unlawfu Agreement to Fix Prices and Restrain
Trade from January 1, 2007 through December 31, 2013

Plaintiffs bring claims for price fixing, bid rigging, and conspiracy in restraint of trade
under Section 1 of the Sherman AtHorizontal price fixing—that is, price fixing by
competitors in the same markeis per se illegal.”In re Aluminum Warehousing Antitrust
Litig., 95 F. Supp. 3d at 447 (citipcony-Vacuun810 U.S. at 223-24)Claims for bid
rigging, on the other hand, typically involeempetitors conspiring to raise prices for
purchasers-often, but not always, governmental entiti@gho acquire products or services by
soliciting competing bidsSee, e.gGatt, 711 F.3d at 72-745tate of N.Y. v. Hendrickson Bros.
840 F.2d 1065 (2d Cir. 1988). With regard to unlawful restraints of ttflilecause [Section] 1
of the Sherman Act does not prohibit [all] unreasonable restraints of trade . . . but only restraints
effected by a contract, combination, or corespy, . . . [tjhe crucial question is whether the
challenged anticompetitive conduct stem|[s] frioihependent decision or from an agreement,
tacit or express.”Twombly 550 U.S. at 553 (alterations in the original) (internal quotations and

citations omitted).Regardless of whether Plaintiffs’ allégeans are evaluated in terms of price
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fixing, bid rigging or an unlawful restraint of tradan unlawful agreement must be pleaded with
respect to each antitrust claim brought under Sectiddek, e.gIn re Elevator Antitrust Litig.

502 F.3d 47, 50 (2d Cir. 20079To survive a motion to dismiss . . . a complaint must contain
enough factual matter . . . to suggest that an agreemenwts.made.”) (internal citations and
guotations omitted)).

To allege an unlawful agreement, Plaintiffs must assert either direct evidence (such as a
recorded phone call or email in which competitors egjte fix prices) or “circumstantial facts
supporting thenferencethat a conspiracy existedMayor & City Council of BaltimoréCity of
Baltimore v. Citigroup, Inc, 709 F.3d 129, 136 (2d Cir. 2013) (emphasis in original). Because
conspiracies “nearly always must be proven through inferences that may fairly be drawn from
the behavior of the allegeconspirators,” the Court cannokéaPlaintiffs’ failure to present
direct evidence as a sign that no conspiracy exidtece Foreign Exch. Benchmark Rates
Antitrust Litig, 74 F. Supp. 3d at 591 (quotidgderson News, L.L.C. v. Am. Media, Ji&80
F.3d 162, 183 (2d Cir. 2012)). At the pleading stage, Plaifitifed not show that [their]
allegations suggesting an agreement are mory likan not true or that they rule out the
possibilityof independent action . . . Gelboim 823 F.3d at 781 (quotirgnderson New$80
F.3d at 184). Insteatt,a well-pleaded complaint may proceed even if . . . actual proof of those
facts is improbable, and . . . a reeoyis very remote and unlikelgs long as the complaint
presents plausible interpretation of wrongdoirigln re Foreign Exch. Benchmark Rates
Antitrust Litig, 74 F. Supp. 3d at 591 (quotimgvombly 550 U.S. at 556) (emphasis in
original)); see also Gelboin823 F.3d at 781 (“At thpleading stage, a complaint claiming
conspiracy, to be plausible, must plead ‘enough factual matter (taken as true) to suggest that an

agreement was made . . (quotingAnderson News$80 F.3d at 184)).
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Here, Plaintiffs clear the plausibility standaatbeit barely, with respect to their price-
fixing and unlawful restraint of trade claims un&arction 1 based on allegations that the Fixing
Members conspired opportunistically to deysréhe Fix Price between January 1, 2007 and
December 31, 2018.

A. Plaintiffs’ Allegations of Parallel Conduct

Plaintiffs allege that Defendants engageg@anallel conduct by opportunistically causing
“reversions” in spot pricing in advancetbie Silver Fixing. In particular, Plaintiffs claim to
have identified 1900 daykuring the Class Periazh which Defendantdielow-market spot
guotes leading up to the Fixing allegedly causednward “reversionsin the spot market,
leading to the artificial suppression of the Fix Pritek. Y 155-66, Figs. 21-28, App. D. The
SAC describes in detail six such days in vilhiiwo or more Defendants appear to offer spot
guotes that correlate with a downward trend Ivesiprices leadings up to the Silver Fixinigl.

19 155-66 & Figs. 21-28.

The Fixing Members correctly argue thastpattern of conduct is, without more, of
limited persuasive value. While Plaintiffsake a modest showing that different pairs or
groupings of Defendants routinely lowered their quotes in advance of the Fixing, Plaintiffs
acknowledge that other non-Defendant market ppatits (including BNP Paribas and others)
guoted similar prices, without any evidence that Defendants were the ones causing, rather than
merely responding to, these pricing declin@efs.” Mem. at 17 & n.14 (citing SAC 11 158-60).
Courts have long observed that a mere showing of parallel conduct or interdependence, which

may be “consistent with conspiracy, Bisf just as much in line with a wide swath of rational

19 Because most of Plaintiffsompelling facts, including those based on statistical analyses, are drawn from
January 1, 2007 thugh December 32013, Plaintiffs do not plausibly plead the existence of an antitrust
conspiracy prior to 2007 or after 201See, e.9.SAC 11 179-80, 185-97 & Figs. 35-42. Furthermore, the Court has
absolutely no basis, apart from conjecture, to assume that Defendants’ conduct continued beyoner#iencoh

the fixing call to an automated process involving ptih@dentified banking participants in August 2014.
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and competitive business strategylat@rally prompted by common perceptions of the market”
is insufficient to state a claim under SectionTivombly 550 U.S. at 545ee also In re
Elevator Antitrust Litig. 502 F.3d at 5{‘[s]imilar pricing can suggest competition at least as
plausibly as it can suggest anticompetitive conspinacy”
B. Plaintiffs’ Allegations of Plus Factors

A conspiracy may, however, be “inferred on the basis of conscious parallelism, when such
interdependent conduct is accompaniedibgumstantial evidence and plus fa&t” City of
Baltimore 709 F.3d at 136 (citations omittedge also Twomb|¥p50 U.S. at 557 (allegations of
parallel conduct “must be placed in a contegt laises a suggestion of a preceding agreement”).
Such “plus factors’ may include: a common motive to conspire, evidence that shows that the
parallel acts were against the apparent individual economic self-interest of the alleged
conspirators, and evidence of a high level of interfirm communicatid@isy’ of Baltimore 709
F.3d at 136 (quotingfwombly v. Bell Atl. Corp425 F.3d 99, 114 (2d Cir. 2005¢v’d on other
grounds, Twombly550 U.S. at 570)).

Here, Plaintiffs argue that there are “at least seydus factors from which a conspiracy
to fix prices and restrain trade may plausibly be inferféld.” Opp. at 1720. Several of these
are clearly unavailing. For example, Plainti#legations that the structure of the Silver Fixing
itself, including the fact that the auction ocedia private telephone call, cannot be counted as
a “plus factor.” Pls.” Opp. dt8-19. In so finding, the Court notes that this case is different from
many (and maybe most) antitrust conspiracy cases in which the defémdsctsnduct and
supporting communications occur in secret, aés$he public eye. Here, in contrast,
Defendants’ alleged misconduct occurred primarily through a daily Fixingadatth, although
private, had been acknowledged and accepteddiket participants as a legitimate and

beneficial pricing exercise for nearly one hundyedrs. The structure of the Fixing is not
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irrelevant—it provided a forum and opportunity for the Fixing Members to conspioet the
“opportunity to collude does not translate into collusioRdss v. Am. Exp. G&5 F. Supp. 3d
407, 452 (S.D.N.Y. 2014) (citation omittedge alsd/enture Tech., Inc. v. NBFuel Gas Co,

685 F.2d 41, 47 (2d Cir. 1982) (noting an antitrusinpiiimust show “more than the existence
of a climate in which such a conspiraopy have been formed”). The Court therefore finds that
even at the pleading stage, the structure of the Silver Fixing doesmstitute a “plus factor” in
support of Plaintiffs’ claims.Cf. In re Publ’n Paper Antitrust Litig.690 F.3d 51, 65 (2d Cir.
2012) (“private phone calls dmmeetings—for which no social or personal purpose has been
persuasively identified” suggested conspiratorial communications).

The Court further disagrees withaintiffs’ assertion that the ongoing government
investigations into possible manipulation of the precious metals markets and the investigations
into FX and LIBORconstitute a “plus factor.’PIs.” Opp. at 19.Even if the Court accepts these
allegations (which Defendants argeleould be stricken as irrelevant)efd.” Mem. at 2627,

UBS Mem. at 5-8, evidence Befendantsivrongdoing with respect to LIBOR and FX and the
mere existence of regulatory investigations thi® precious metals markets do not substantiate
Plaintiffs’ antitrust claimswith respect to the Silver Fixing. While not irrelevant, the mere fact
that Defendants UBS and HSBC traded precious metals during the Class Period from their FX
desks, SAC 1 13, and were fined for miscondasbeaiated with their FX trading, does not
constitute evidence that UBS and HSBC (let alone the Fixing Members as a group) used the
same techniques in trading silvevlioreover, Plaintiffsefforts to infer wrongdoing from
Defendants’ misconduct in the FX context is significantly hampered by the fathéhatvate
plaintiffs in those cases cited to direct evidence of manipulation and government findings of
collusion, whereas no similar allegations are present here. This is so notwithstanding the fact

that government investigations into the Silvexikg have been ongoing for well over two years
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and that Plaintiffs have alleged that Defendants were colluding in chat rooms and via other forms
of electronic communication throughout the trading day, communications that the Government
has presumably obtained and reviewed.

The FINMA UBS Report found that UBS preciaugtals traders had shared client names
and order information with unidentifié¢third-parties; intentionally triggered client stop-loss
orders, and engaged in front-runnire, 1 79, 220, 224 (citing FINMA UBS Report at 10, 12),
but UBS was not a Fixing Member, and Plaintifés/e alleged no facts suggesting that UBS
was specifically sharing information or conspiring with any of the Fixing Members with respect
to silver trades. Indeed the FINMA UBS Report noted @isubstantial element” of the
misconduct in the precious metals desk was confined to the repeated front running of a single
clients Fix orders, which does not suggest any conspiratorial participation on the part of the
Fixing Members. UBS Mem. at 6 n.5 (citing A UBS Report at 12). Significantly, none of
the regulatory investigations cited by Plaintiffslavanced to the point of charging any of the
Defendants with colluding to manipulate the price of sjlaad DOJ sAntitrust Division has
closed its investigation without charging anyone. Tr. at 8:5-9:13. Thus, while the Court finds it
relevant that banks found ways to profit from manipulating other benchmarks in ways that were
not initially apparent to outsiders, the mere fact that regulatory entities are investigating the
possibility of similar misconduct with respect to silver is not a “plus factor.”

Nevertheless, Plaintiffs adequately geother circumstantial evidence aptus factors”
that, taken together, advance their claims ftbewrealm of the possible to the realm of the
plausible. In particular, Plaintiffs providea@momic analyses showing not only the existence of
unusual or “dysfunctional” pricing bekior around the Silver Fixing but also demonstrating that
the Fixing Membersad a “commommotive” collectively to manipulate the Fix Pric€ity of

Baltimore 709 F.3d at 136. For example, Plaintiffs present data from 2007 through 2013
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showing a volume spike in COMEX silver futures contracts beginning at the start of the Silver
Fixing call and peaking two minutes into the Fixing call, when, on the vast majority of days, the
call was still in progress. SAC | 141 & Fig. 14. Plaintiffs further point to a similar pattern in the
spot market, in which, from 2007 through 2013, @rolatility increased at the beginning of the
Fixing call and peaked while the Fixing call was still ongoildy.f1 145-46 & Fig. 15. These
analyses, showing market reactlmeforethe publication of the Fix Price, constitute

circumstantial evidence of trading by the Fixidgmbers, the only entities who could have had
advance knowledge of the Fix Price. The thet the Silver Fixing occurred at noon, London
time, before the opening of the COMEX silver pit, a time when the U.S. markets were not fully
open,id. at 153-54 & Figs19-20, undermines the Fixing Membeositention that these unusual
pricing and trading patterns were merely the natural consequence of competition at a highly
liquid period of the trading dayDefs.”’ Mem. at 39.

Plaintiffs’ theory is further corroborated by analyses showing that, from 2007 through
2013, trades of COMEX silver futures plaahdating the Silver Fixing window were more than
twice as accurate in predicting the direntof the Fix Price than those pladeeforethe Fixing
call. 1d. 1 149-52 & Fig. 18. Those analyses provide further circumstantial evidence that the
Fixing Members, as opposed to less informedketgparticipants, were behind the increased
volume in futures trading during the Fixing calil. The fact that the predictive accuracy of
futures trading during the Fixing increased to over 90% when particularly large returns were
available lends further plausibility to the thedinpt the Fixing Members were motivated to, and
did, trade on advance knowledge of the Fix Price while the Fixing calls were ongphifigl52
& Fig. 18.

Finally, Plaintiffs’ allegations that Defendantsd-ask spreads did not respond to the Fix

Price, remaining artificially wide so that Defentiawere able to buy low and sell high, is
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another factor, however slight, tending to shibat the outcome of the Fixing auction was not
news to the Defendantsd. 1Y 198-207 & Figs. 43-47Whether or not Plaintiffs’ theory-that

the Defendants’ were able to off@rpracompetitive bid-ask spreads based on their
foreknowledge of the Fix Prieeultimately holds water is a question for a later time. At the
pleading stage, howevddefendants’ disproportionately wide bid-ask spreads constitute another
piece of circumstantial evidence suggestimgt the Defendants may have conspired to
manipulate the Fix Pric®.

Additionally, implicit in Plaintiffs’ allegations is the notion thidte Fixing Members at
times acted against their own interests by qagdbelow-market prices leading up to the Fixing.
The Fixing Members agree that their client orders and proprietary trading positions could not
have all moved in parallel over the course of the Class Pdbets.” Mem. at 3637 (quotingin
re LIBOR-Based Fin. Instruments Antitrust Lit{tn re LIBOR Ill), 27 F. Supp. 3d 447, 469
(S.D.N.Y. 2014) (1]t is implausible that all defendants would maintain parallel trading
positions . . . acrogbe Class Period)). As a result, the pattern of highly-correlated and below-
market quotes presented by Plaintiffs’ SAT155-66 & Figs. 21-28, suggests that at least on
some days one or more of the Fixing Memberdepliprices that were contrary to their interest
on that day: for example, by agreeing to reduce the Fix Price, notwithstanding the fact that a
given bank would have profited more from an incegaather than a decrease, in the Fix Price.

See Alaska Elec. Pension Fyu2016 WL 1241533, at *5 (S.D.N.Y. Mar. 28, 2016) (banks that

20 On the other hand, the Court is not persuaded by Rigitigument that Defendants stood to benefit from
the alleged conspiracy because they held “large, unhedged positions in the precious metals markdt$.208AC
212 & Figs. 49-51. Based on mitffs’ proffered data, the only bank with a “large unhedged trading position”
throughout the Class Period appears to be HSBC, bLipporting data includes all of HSBC's foreign exchange
and precious metals trading, which gives little insight itsgosition specifically in the silver market. SAC { 208
& Fig. 48. The Bank of Nova Scotia did not takeaolarge hedging position until 2011, and again, that position
reflects its total derivatives positions, telling the Court m@labout its position specifically in the silver market.

Id. 1 209& Fig. 49. Plaintiffs preseno comparative data for UBH. 210 & Fig. 50, or Deutsche Bané, § 211

& Fig. 51.
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allegedly conspired to manipulated ISDA benchmark rates against their economic self-interest by
inter aliatrading against their positions on certain day&ken together, Plaintiffs’ allegations
are, therefore, sufficiently plausible to allegeunlawful agreement to fix prices and restrain
trade.

The Fixing Membersarguments to the contrary are unpersuas@paracterizing
Plaintiffs’ theory as onenerely alleging'persistent suppressiomf silver prices, they argue that
Plaintiffs’ allegations as tmotive are implausible becauBé&intiffs do not claim that
Defendants heltinet short futures positions throughout the Class Period, “a prerequisite if
Defendants were to gain from persistent, long-term pricpregpion.” Defs! Mem. at 1718.
But rather than alleging that Defendants ¢angy suppressed the Fix Price on a daily basis,
Plaintiffs instead allege that Defendants opportunistically (albeit frequently) suppressed the Fix
Price in order to create, and then capitalize dmifrage conditions, particularly in the market for
silver futures.SeeSAC 11 149-54, 177-9%. To support this theory, Plaintiffs need not allege
that Defendanta/ere “consistently short,” Defs.” Reply at 8.8, although the fact that the SAC
alleges that price suppression persisted suggedtbeing consistently short would have been a
logical trading strategy, but only that Defendants opportunistically engaged in short-term trading
based on their advance knowledge of the Fix Pi8meSAC 11 149-54. For the same reason,
Plaintiffs need not allege that the Fix Price was manipulated downward in every year during the

Class PeriodSeeDefs.” Mem. at 2324.

2t Notably, the Fixing Members acknowledge this point, when it suits their interest, in arguing thaf$laintif
lack CEA standing because Plairgifillege a pattern of “isolated (though repeated) manipulative activity” while
failing to allege that they transacted at a time during which prices were artificially suppressed. Defs.” Mem. at 44
45,
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Finally, the Fixing Memberargue that Plaintiffs’ ecamic analyses cannot be relied
upon because they are based on the work of “paid exffestisd are improperly proffering
expert opinions at the pleading stageefdd Mem. at 2122 (citing cases). The Court is not,
however relying on Plaintiffsdpinions(expert or otherwise) but rather on Plaintiffs’ factual
assertions regarding pricing and other economic data, which courts generally accept at the
pleading stageSee Carpenters Pension Trust Fund of St. Louis v. Barclays PRCF.3d 227,
234 n.8 (2d Cir. 2014y¢€lying on, among other things, plaintiff’'s expert economic analysis to
show loss causation)JBOR |, 935 F. Supp. 2d at 679-80, 716-&4’d on other grounds,
Gelboim 823 F.3d 75%accepting plaintiffs’ proffered analysesowing that bankgates were
grouped and comparing LIBOR to other daiyer v. British Airways, PLQUK), No. 12-cv-
5567, 2014 WL 317845, at *2 (E.D.N.Y. Jan, 2014) (noting that plaintiff's statistical analysis
of prices “is a factual allegation that the Court marstlit”); Fed. Hous. Fin. Agency v. UBS
Americas, In¢.858 F. Supp. 2d 306, 332 (S.D.N.Y. 201&jd, 712 F.3d 136 (2d Cir. 2013)
(discussing plaintiffs’ internal review of a samgkeubset of loan files). While courts may have
discretion to reject such statistical analyses, Dddats have not cited a single case from this
District in which a court has done so at the pleading stad#oreover, disregarding all such
analyses here woulkffectively foreclose Plaintiffs’ ability to state antitrust claim for

manipulation of the Silver Fixing unless they had direct evidence, which is generally not

22 Plaintiffs counter that at least some of the eixpealyses relied upon werelgighed prior to Plaintiffs’

filing of the initial complaint and therefore were presumably performed independently of any compensafed wo
Plaintiffs. Pls.” Opp. at 3. Whether Plaintiffs brought tlegimplaint because of suchpts or procured expert
analyses after deciding to bring their complaintsiaterial because the Court cannot evaluate the reliability of
Plaintiffs’ experts at the pleading stage.

23 The Fixing Members cite tReed Const. Data Ing. McGraw-Hill Cos., In.49 F. Supp. 3d 385, 399

(S.D.N.Y. 2014) andsen. Elec. Co. v. Joingb22 U.S. 136, 145-46 (1997), but those decisions were based on
pretrial and summary judgment motions to exclegpgert testimony, not motions to dismiss.

38



required at the pleading staggee Anderson New&80 F.3d at 183-84. While the Court
evaluates Plaintiffs’ analysisased allegations with as much scrutiny as any other, such
allegations cannot be wholly disregardéd.

In short, the Court finds th&iaintiffs have plausibly alleged an antitrust conspiracy and
price fixing from 2007 through 2013 with respect to the Fixing Members. Plaintiffs adequately
allege that the Fixing Members, horizontal compegitin the relevant markets for physical silver
and silver derivatives, conspired artificially tqppuess the Fix Price in order to gain an unfair
trading advantage over other margatticipants, causing Plaintiffs to suffer losses on their silver
investments. Because Plaingitiave sufficiently pleadedper seviolation, they ‘heed not
separately plead harm to competitiorii’ re Foreign Exch. Benchmarking Rates Antitrust Litig.
74 F. Supp. 3dt 594 (citing_eegin Creative Leather Prods., Inc. v. PSKS, 18581 U.S. 877,

886 (2007)).The Fixing Members’ Motion to Dismiss Plaintiffs’ price fixing and conspiracy in
restraint of trade claims is thereg¢odenied with respect to Plaingficlaims from 2007 through
2013 and otherwise granted with respect to the balance of the Class Period.

V. Plaintiffs Fail to State a Claim of Bid Rigging

In contrast to Plaintiffs’ price fixing and unlawful restramittrade claims, Plaintiffs have
not alleged any facts supportive of a claim for bid rigging. Claims for bid rigging typically apply
where bidding parties conspire to increase the price ultimately paid by the purchaser by
artificially altering their bids or agreeing to abstain from bidding entirBle, e.gShaw v.

United States371 F. Supp. 2d 265, 272 (E.D.N.Y. 2005) (cituhgted States v. W.F. Brinkley

24 The FixingMembers’ argument that Plaintiffs’ experts endorse “obvious alternative explanations” to
Plaintiffs’ theory is based on a misreadindtdiintiffs’ expert’s report. Defs.” Mem. at 22b (citing Ex. 1
(Caminschi) at 51-52). The report actually concluded that, although fixing resultsbe‘driven by the price
changes observed in the public markets,” the “more plausible” theory is thattestmnprices of public traded
instruments are driven by the London silver fixingg", by the Fixing Members. I®’ Opp. at 6 ¢iting Ex. 1
(Caminschi) at 51-52).
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& Son Constr. C.783 F.2d 1157, 1161 (4th Cir. 1986) (illegal bid rigging occurs “where two

or more persons agree that one will submit a bid for a project higher or lower than the others or
that one will not submit a bid at al);)Philip Morris Inc. v. Heinrich No. 95 CIV. 0328 (LMM),

1996 WL 363156, at *9 (S.D.N.Y. June 28, 1996) (cilihgted States v. Portsmouth Paving
Corp.694 F.2d 312, 325 (4th Cir. 1982) (“Any agreement between competitors pursuant to
which contract offers are submitted to or witchfrom a third party constitutes bid riggipgr

se’)).

Plaintiffs allege that Defendants engaged in bid rigging byifigd the supposedly
‘Walrasian’auction of the Silver Fix,” SAC %80, but Plaintiffs ignore the fact that the auction
process was a benchmarking mechanism, naddirtg process for any particular contract,
project or transaction. Because there was no purchaser on the other side of the Fixing auction,
and because Plaintiffs allege no additional facts in support of their bid rigging claim, the Fixing
Members’ Motion to Dismiss Plaintiffs’ bid rigging claimgsanted.

VI. Plaintiffs Have Standing to Assert CEA Claims

Under section 22(a) of the CEA, a plaihtias standing to bring a commodities
manipulation action only if he or siseffered “actual damages” as a result of a defendant’s
manipulation. 7 U.S.C. § 25(a)(1). To estabfatiual damages” a plaintiff must sham
“actual injury caused by the violatidrin re LIBOR-Based Fin. Instruments Antitrust Litig.

(LIBOR 1), 962 F. Supp. 2d 606, 620 (S.D.N.Y. 2013) (quokinty He (Hai Nam) Co. v.
NonFerrous Metals (U.S.A.) In@2 F. Supp. 2d 94, 107 (S.D.N.Y. 1998&cated on other

grounds 187 F.R.D. 121 (S.D.N.Y. 1999)). Where, as here, CEA claims are based on discrete,
episodic instances of manipulatjgriaintiffs must allege that they “engaged in a transaction at a
time during which prices were artificial as a result of defendants’ alleged . . . manipulative

conduct, and that the artificiality was adverse to their posititch.at 622.
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The Fixing Members argue that Plaintiffs I&€EA standing because Plaintiffs fail to
allege that they transacted in the “moments immediately before and after the SikeD&fix’
Mem. at 45. But Plaintiffs allege that the effects of Defatglananipulation persted beyond
the Fixing window. SAC 11 173-76 & Figs. 33 While the Fixing Members correctly point
out that Plaintiffs’ allegations of “persistence” are in tension with their allegations that the Fixing
marked a uniquely dysfunctional period of treding day, Defs.” Mem. at 45, they are not
necessarily incompatible. Viewing the allegatianghe light most favorable to the Plaintiffs,
the Court could find that the Plaintiffs have adequately alleged that, on days that Defendants
engaged in manipulation, the Fixing markedaanupt downward aberration in pricing, which
abated gradually, but perhaps not completely, over time.

Under such circumstances, allegations thainEffs sold a particular quantity of silver
futures on specifically identified dates whHaafendants are alleged to have artificially
suppressed the Fix Price are sufficient for CEA standing purp@seapare In re Amaranth
Nat. Gas Commodities Litig269 F.R.D. 366, 379-80 (S.D.N.Y. 2010) (in the context of CEA
class certification“case law suggests that because pfésrtransacted at artificial prices, injury
may be presumedtyith LIBOR Il 962 F. Supp. 2d at 620-21 (no standing where Plaintiffs
failed plausibly to allege that they transaabeddays on which prices were artificial or that the
alleged artificiality was adverse to their positions).

VII.  Plaintiffs Adequately Allege Price Manipulation

Plaintiffs assert claims under CEA Section @#)7 U.S.C. 8§ 13(a)(2), which makes it
unlawful for“any persorto manipulate or attempt to manipte the price of any commodity in
interstate commerce Although manipulation claims that sound in fraudy be evaluated under
the more stringent pleading requirements of Fed. R. Civ. P.I8(l® ,Amaranth Nat Gas

Commaodities Litig.730 F.3d 170, 180-81 (2d Cir. 2013) (reserving question of whether Rule
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9(b) applies to market manipulati claims based on fraud), courtghis District have generally
found that “fraud is not a necessary elatef a market manipulation claimCFTC v. Wilson

27 F. Supp. 3d 517, 532 (S.D.N.Y. 2014) (cit@gTC v. Parnon Energy Inc875 F. Supp. 2d
233, 244 (S.D.N.Y. 2012)). In determining whether a particular manipulation claim raises
allegations of fraud in the commodities context, courts tygi@tploy a “casdy-case”
approach.See In re Amaranth Nat. Gas Commodities Li#§0 F.3d at 181 (citingarnon 875
F. Supp. 2d at 24€FTC v. Amaranth Advisors, L.L,&G54 F. Supp. 2d 523, 530-31 (S.D.N.Y.
2008)).

Although Plaintiffs characterize their claims as messgerting an “abuse of market
power,”the SAC actually alleges that Defendants sittlech false and misleading auction bids
and otherwise colluded to manipulate the Fix €ncorder to gain an unfair short-term trading
advantage over other market papgants; those allegations likelgound in fraud.” See, e.gln
re Crude Oil Commodity LitigNo. 06-cv-6677 (NRB), 2007 WL 1946553, at *5 (S.D.N.Y.
June 28, 2007) (applying Rudb) where “the crux of plaintiffs’ allegations isat defendants
misled the market with regard to supply and demandesulting in artificial prices”)see also
LIBOR |, 935 F. Supp. 2d at 713-14 (allegations that defendiannéted the market” by
submitting artificial LIBOR quotes sound in frdu Although Plaintiffs also allege price
manipulation based on deceptive trading behaanar abuse of market power, which allegations
may be subject to the more liberal Rule &@ndard, the Court need not determine which
standard applies, because Plaintiffs havethest burden even under the more rigorous Rule
9(b) standard SeePloss v. Kraft Foods Group, Ind5-cv-2937, slip op. at 23-28 (N.D. lll. June
27, 2016) (manipulation claims based on explicit misrepresentations sound in fraud and are
subject to Rule 9(b), while those based soleldeceptive market activity may be subject to the

more liberal Rule 8(a) standard).
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In alleging fraud or mistake under Rule 9(g,party must state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9{fus standard is generally
relaxed in the context of manipulation-based clatisS| Commeis, Inc. v. Shaar Fund, Ltd.
493 F.3d 87, 102 (2d Cir. 2007), where the complaint must sispglgify ‘what manipulative
acts were performed, which defendants pengd them, when the manipulative acts were
performed, and what effect the scheme tvadhe market for the securities at issubn re Nat.
Gas Commodity LitigtAmaranth ), 358 F. Supp. 2d 336, 343 (S.D.N.Y. 2005) (citation and
internal quotations omitted3gee also In re Amaranth Nat. Gas Commaodities L.i&§7 F. Supp.
2d 513, 535 (S.D.N.Y. 2008). While scienteray be alleged generallyFed. R. Civ. P. 9(b),
Plaintiffs must allege facts that “give rise tataong inferencef scienter. In re Amaranth Nat.
Gas Commodities LitigAmaranth [), 612 F. Supp. 2d 376, 384 (S.D.N.Y. 2009) (quoting
Tellabs, Inc. v. Makor Issues & Rights, L #51 U.S. 308, 322-23 (2007) (emphasis in
Amaranth 1)).

To establish a claim for price manipulation under the CEA, Plaintiffs must allege that:
“(1) Defendants possessed an ability to influemeeket prices; (2) an arigial price existed; (3)
Defendants caused the artificial prices; and (4) Defendants specifically intended to cause the
artificial price.” In re Amaranth Nat. Gas Commaodities Litig30 F.3d at 173 (quotirigershey
v. Energy Transfer Partners, L,/10 F.3d 239, 247 (5th Cir. 2010Because Plaintiffs’
allegations relative to intent, artfality, and causation are intelaged, a separate discussion of
each element is something of an artificial exercBBee, e.gWilson 27 F. Supp. 3d at 535
(noting how the elements of CEA manipulation claims occasionally overlap, such that they may
be factually and legally interdepeent (citations omitted)). In the interest of clarity, however,

the Court will address each element in turn.
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With respect to the first element, Defendants do not dispute that Plaintiffs have
adequately pleaded that each of the Fixing Members possessed the ability to manipulate the
silver futures market by virtue of its role as a neéinkaker and participant in the Fixing auction.

With regard to artificiality, viewing the allegations in the light most favorable to
Plaintiffs, the Court finds that Plaintiffs haveeaglately pleaded the existence of artificial prices
around the Silver Fixing. “An artificial priae a price that ‘does not reflect basic forces of
supply and demand.”Parnon 875 F. Supp. 2d at 246 (quotiilgre Soybean Futures Litig.

892 F.Supp. 1025, 1044 (N.D. Ill. 1995)). “When determif artificial prices exist, a court
may consider the underlying commodity’s normadrket forces, historical prices, supply and
demand factors, price spreads, and also the cash market for the conahsdie.” In re
Commodity Exch., Inc., Silver fwes & Options Trading Litig(Silver l), No. 11md-2213
(RPP), 2012 WL 6700236, at *12 (S.D.N.Y. Dec. 21, 2012) (citnge Sumitomo Copper
Litig., 182 F.R.D. 85, 90 n.6 (S.D.N.Y. 1998))

Plaintiffs allege that a dysfunction in silvericing dynamics is reflected in a 7-year
pattern of sharp downward price swings accorgzhhy a spike in highly predictive futures
trading and price volatility occurring frequently (and uniquely) around the Silver Fixing. SAC
111 120-24 & Figs. 1-3, 140-54 & Figs. 14%20The Fixing Members counter that this pattern is
consistent with “the forces supply and demand in the marRddefs.” Mem. at 39 (quoting
Silver |, 2012 WL 6700236, at *12), but they offer no plausible market-based explanation for this
phenomenon. While it is conceivable that silvélese might have been incentivized to trade
around thehighly liquid” Fixing, basic principles of supphnd demand dictate that lower

prices would have immediately attracted buying interest, such that high liquidity around the

2 For the reasons stated in footnote sifhra Plaintiffs have not plausibly alleged a pattern of price

manipulation prior to 2007 or after 2013.
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Fixing window should have been a price neutralizing factor. The Fixing Members also offer no
market-based explanation for the spike in futures trading votlurieg the Fixing window,
which allegedly predicted the outcome of the Fixim@ high degree of accuracy. Finally, the
Fixing Members argument that these allegedtlysfunctional” pricing dynamics must have
been the result of natural market forces becauseot@yred simultaneously in the spot market,
Defs.” Mem. at 39, is circular. Because Plaintiffs allege that variations in the Fix Price had a
simultaneous impact on prices in the spot fahdres markets, the co-occurrence of anomalous
pricing behavior in the spot market around thergxloes not render benign similar activity in
the futures markets.

With regard to scienter, specific intedntmanipulate prices can be pleadgdalleging
facts (1) showing that the defendants had bothva@nd opportunity to commit the fraud or (2)
constituting strong circumstantial eviderafeconscious misbehavior or recklessness.”
Amaranth ] 587 F. Supp. 2d at 530 (quotiA@ S| 493 F.3d at 99 (other citations omitted)).
Plaintiffs’ allegations meet both standards. First, as described morestiphg Plaintiffs allege
that the Fixing Members were motivated to npaite the Fix Price because doing so allowed
them to create an arbitrage condition in the fidumarket on which they were able to profitably
trade during the Fixing windo#?. See Amaranth 587 F. Supp. 2d at 530 (“Sufficient motive
allegations entail concrete benefits that coulddadized by one or more of the false statements
and wrongful nondisclosures allege@quotingKalnit v. Eichler 264 F.3d 131, 139 (2d Cir.

2001)). The Fixing Members also had the oppotyuioi manipulate the Fix Price by virtue of

26 The Fixing Membersarguments to the contrary are not so muratcurate as they are off point. Defs.’
Mem. at 36-37. As describetiprathe Court agrees that Plaintiffs’ allegations regarding the Defendants’ “large,
unhedged positions in the precious metals marketsiatrevell-pleaded, and even if they were, they would be
insufficient to establish a motive for price manipulation under the C&e In re Crude Oil Commodity Litig.

2007 WL 1946553, at *8 (a “generalized [profit] motive™iissufficient to show itent” because it “could be
imputed to any corporation with a large market presence in any commodity mécketipns omitted).
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their role as major market makers and Fixingipgants, which Defendants do not appear to
contest.See Laydon2014 WL 1280464at *5 (S.D.N.Y. Mar. 28, 2014) (defendants’ roles as,
inter alia, Euroyen TIBOR and/or Ye#.IBOR “Contributor BanksSwas sufficient to plead
opportunity).

Plaintiffs further allge that each of the Fixing Members acted recklessly in creating
artificial price dynamics in the silver market®and the Fixing. As the sole contributors to the
Fixing auction, the Fixing Members were no doubt aware of their ability to influence the Fix
Price (both individually and collectively), which, tarn, affected the silver markets. Therefore,
they could not have acted accidentally or unknowingly in opportunistically submitting artificially
low Fixing bids over a 7-year perio&ee LIBOR Il|27 F. Supp. 3d at 470 (satisfying intent
element under a conscious misbehavior or reskless theory based on evidence that defendants
had submitted artificial LIBOR quotes and the “danger” of submitting artificial quotes “was
either known to the defendant banks or so obvious that they must have been awjard loé it
Fixing Memberssuggestion that reckless intent cannoabeged without direct evidence is
incorrect. Defs.” Mem. at 37-38.SeelLerner v. Fleet Bank, N.A459 F.3d 275, 290-91 (2d Cir.
2006) (“strong” circumstantial evidence sufficient to show recklessnéBsrause proof of
intent will most often be circumstantial irature, manipulative intent must normally be shown
inferentially from the conduct of the accused®arnon 875 F. Supp. 2d at 249 (quotihgre
Ind. Farm Bureau Coop. Ass, No. 7544, 1982 WL 30249, at *7 (CFTC Dec. 17, 1982)).
Plaintiffs’ allegations are thei@e sufficient to plead scienter.

Finally, Plaintiffs have sufficiently pleaded that the FixMembers’ alleged misconduct
was the “proximate cause of the price artificialitysilver I, 2012 WL 6700236, at *16 (citations
omitted). In particular, while the partieshdge the role of external market forces, Plaintiffs

adequately allege that changes in the Fix Priceamammediate effect on pricing in the silver
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markets. Plaintiffs have identified a significant number of days on which abnormal or
dysfunctional downward pricing swings occurred uniquely around the Silver Fixing along with a
concurrent pattern of price volatility and higldsedictive futures trading during the Fixing
window. Plaintiffs have also identified “hundredsf’”days in the Class Period on which
Defendantstrading in the minutes immediately preceding the Fixingdow was highly
correlated with (if not definitively the caus® a downward reversion of silver prices, and
Plaintiffs have alleged that, uké other market participant®efendants’ bieask spreads did not
react to the publication of the Fix Price. Takedividually, none of these allegations would be
sufficient but togethefand combined with Plaintiffs’ allegations regarding artificiality and
intent) they plausibly allege thtite Fixing Memberstonduct was at least one cause of the
alleged artificial pricing around the Silver Fixin§ee Parnon875 F. Supp. 2d at 248 (Iff is
enough, for purposes of a finding of manipulationthat respondents’ action contributed to the
price [movement].” (quotingin re Kosuga,1l9 Agric. Dec. at 603, 624 (1960¢f; In re Cox,
1987 WL 106879, at *12 (“If the multiple causes [of an artificial pri@ejrot be supported . . .,
or if the respondents are not one of the proxéentauses, then the charge of manipulation cannot
be sustained.”) At the pleading stage, the Court may not pick and choose among plausible
explanations and must assume that Plaintiffs’ ywkdhded allegations are true, regardless of
whether they are probablénderson New$80 F.3d at 185 (2d Cir. 2012) (internal quotations
omitted)). The Fixing Membersimotion to dsmiss Plaintiffs’ price manipulation claims is
therefore, denied.

VIIIl.  Plaintiffs Adequately Allege Manipulative Device Claims After August 15, 2011

Plaintiffs bring claims under CEA Section 6(c)(1), 7 U.S.C. 8 9(1), and CFTC Rule

180.1, which make it unlawful for any person to “use or employ . . . in connection with any

swap, or a contract of sale of any commodity any manipulative or deceptive device or
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contrivance, in contraventiasf [CFTC rules and regulats],” 7 U.S.C. 8 9(1), oto: “[m]ake,

or attempt to make, any untrue or misleading statement of a material fact or to omit to state a
material fact necessary in order to make the statements made not untrue or misl@adHR
180.1(a)(2);[e]ngage, orattempt to engage, in any act, practice, or course of business, which
operates or would operate as a fraud or deceit upon any padsat,(a)(3);or “[d]eliver or

cause to be delivered . . . a false or miskegdir inaccurate report concerning . . . market
information or conditions that affect or tend to affect the price of any commodity in interstate
commerce . . ”,id. at (a)(4). While the phrase “manipulative or deceptive device or
contrivance” is not defined by statute or regulation, CFTC precedent notes that: “the operative
phrase ‘manipulative or deceptive device or controer’ is virtually identical to the terms used

in section 10(b) of the Securities Exchange Act of 1934.fe Total Gas & Power N.Am.

CFTC No. 16-03, 2015 WL 8296610, at *8 (Dec. 7, 2015) (quoting Prohibition on the
Employment, or Attempted Employment, of Manipulative and Deceptive Devices and
Prohibition on Price Manipulation, 76 Fed. Reg. 41398-01, at 41, 399 (July 14, 2011)) (to be
codified at 17 CFR pt. 180)) (tliProhibition on Manipulative and Deceptive Devices”)

Because of “the differences between the securities markets and the derivatives markets,”
however, the CFTC has stated that it is “guided, but not controlled, by the substantial body of
judicial precedent applying the comparable language of SEC Rulg.’1008-

The Fixing Members argue that because Rule 180.1 did not become effective until
August 15, 2011, Plaintiffs’ manipulative device claim based orApgust 15, 2011 conduct
must be dismissedefs.” Mem. at 42. The Court agreeSee In re Amaranth Nat. Gas
Commodities Litig.730 F.3d at 173 n.1 (notinigat Rule 180.1 “does not impact the present
appeal, however, given the regulation’s effeatisee of August 15, 2011 (citations omitted));

see also In re Barclays PLC, Barclays Bank PLC, and Barclays CapitaldR@.C No. 15-25,
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2015 WL 2445060, at *14 (CFTC May 20, 2015) (differentiating between conduct occurring
pre- and post-August 15, 2011 for purposes of Rule 180.1). What remains are Plaintiffs
manipulative device claims with respect to thfetures sales that occurred on dates allegedly
affectedby Defendantsalleged misconduct after August 15, 20BeeSAC App. D.

With respect to these three transactions, the Fixing Menabgue that Plaintiffs’
manipulative device claims fail because Plaistifive not alleged: (1) a manipulative act, (2)
performed in connection with a swap, or coctti@f sale of a commodity, (3) scienter, (4)
reliance, (5) economic loss, and (6) losssedion. Defs.” Mem. at 42 (citingecurities cases).

For the reasons articulatsdprag Plaintiffs have satisfied theaurden to allege that the Fixing
Members engaged in manipulative acts in catioe with the sale of commodities, scierteér,

and economic loss. With respect to the reingirlements of reliance and loss causation,
Plaintiffs argue that their CEA claims are merglyded but not controlled by securities law, and
the only courts in this District to have addressed the applicability of 10(b) to commodities
manipulation claims have not reqed reliance and loss causatito be alleged separatelfls.’
Opp. at 44-45.

While the case law is scarce on this point, the Court finds that, under the circumstances of
these consolidated actions, Plaintiffs have satisfied their pleading burdelosgrthe court
assumed that misrepresentation-based claims reglislace and loss causation to be alleged
separately and with particularity, 15-cv-298Ilip op. at 25-26, while manipulation-based claims

merely require that “the market relies on the transactions to signal true, rather than manipulative,

2 The Court notes that, in contrast to Plaintiffsce manipulation claims, Plaintiffsnanipulative device
claims under Section 6(c)(1) and 17 C.F.R. 180.1 require sctertterproven by intentional or reckless conduct.
Seel7 C.F.R. § 180.1(a); Prohibition on Manipulatared Deceptive Devices, 76 Fed. Reg. at 41,45 C v.

Kraft Foods Grp., Inc.153 F. Supp. 3d 996, 1014-15 (N.D. Ill. 20Ifeption to certify appeal denietllo. 15 C

2881, 2016 WL 3907027 (N.D. lll. July 19, 2016). Beeatle Court has already found that Plaintiffs alleged
strong circumstantial evidence of conscious misbehavigraktessness, this element has been adequately alleged.
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demand; id. at 30 n.11, and that the alleged manipulation had a sufficient impact on the relevant
market,id. at 25-26. Irin re Crude Oil Commodity Futures Litigatipthe court held that, at

least in the context of manipulation-based claims, as to which the effects of the alleged
manipulation presumably dissipate over time, mamssation is not required. 913 F. Supp. 2d 41,
60-61 (S.D.N.Y. 2012)see also In re Platinum and Palladium Commodities L.i888 F. Supp.

2d 588, 600-01 (S.D.N.Y. 2011) (loss causatiangyples were not applicable to a CEA claim
involving a manipulative “bang the close” trading stratedy®re, Plaintiffs have alleged both
misrepresentations.€., the Fixing Membersmisstatements regarding their supply and demand

for silver in the context of the Fixing) and manipulatioa.(the Fixing Membergquoting and

trading practices leading up to the Fixing apgortunistic futures trading before and during the
Fixing call) as part of a single scheme. Accordingly, at the pleading stage, and specifically in the
context of this benchmark manipulation case, tharCfinds that Plaintiffs have satisfied their
burdenby alleging with particularity “the natureurpose, and effect of the fraudulent conduct

and the roles of the defendant®\TS| 493 F.3d at 101cf. Laydon 2014 WL 1280464, at *5-*6
(denying @fendants’ motion to dismigsaintiff's CEA claims based on alleged Euroyen TIBOR
and YerLIBOR manipulation without separately addressing reliance and loss causaitien)

Fixing Members motion to dismis®laintiffs’ manipulative device claims is therefore derfied.

28 Finally, the Fixing Members argue that Plaintiffs’ manipulative device claim should be dismissed because
it is predicated on an “insider trading” theory butd$aib allege that Defendants owed Plaintiffs a fiduciary duty.

Defs.” Mem. at 43 (citingChiarella v. United Stategl45 U.S. 222, 228 (1980)). In support of this theory, the

Fixing Membersargue that: [U]nlike securities markets, derivatives markets have long operated in a way that
allows for market participants trade on the basis of lawfully obtained material nonpublic information.” Defs.’
Mem. at 44 (quoting Prohibition on Manipulative and DéisepDevices, 76 Fed. Reg. at 41,403). Be that as it

may, as describeslipra Plaintiffs’ manipulation allegations are not necegsakin to a claim of “insider trading,”

and even if they were, the Fixing Members have not argadtté facts, viewed in the light most favorable to the
Plaintiffs, demonstrate that the Fixing Membeese trading on information that was “lawfully obtained.”
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IX. Plaintiffs Adequately Allege Aiding andAbetting and Principal-Agent Liability

Section 22 of the Commodity Exchange Act creates liability for any person “who
willfully aids, abets, counsels, induces, or procures the commission of a violation"@E e
7 U.S.C. § 25(a)(1). A claim for aiding and abetting liability under the CEA requires that the
defendant “associate himself with the venture, liegparticipate in it as in something that he
wishes to bring about, that he seek by his action to make it sucdee® Amaranth Nat. Gas
Commodities Litig 730 F.3d at 182 (quotirignited States v. Peorii00 F.2d 401, 402 (2d Cir.
1938)).

As previously described, Plaintiffs adequatelgge that, as participants in the Fixing,
the Fixing Members unlawfully conspired to miaulate silver prices and restrain tra8ee
Section IV,supra. Plaintiffs’ conspiracy allegations, particularly with respect to Defendants’
reversionary price quotes leading up to the Fiximan-reactive bid-ask spreads, and patterns of
downward price swings coinciding with volume spikes in silver futures trading are sufficient to
state an aiding and abetting claiee Laydon2014 WL 1280464, at *6 (denying motion to
dismiss aiding and abetting claim based on “atous allegations giving rise to an irdace that
Defendants knew of the other Defendants’ uildnand manipulative conduct and assisted each
other in the furtherance of the violation”Jhe Fixing Membetsmotion to dsmiss Plaintiffs’
aiding and abetting claim is, therefore, denied.

Plaintiffs' claim for principal-agent liability is atswell-pled. The liability of a principal
for the acts of its agents is governed by Section 2(a)(1)(B) of the CEA. 7 U.S.C. § 2(a)(1)(B).
Under that provision, a claim for principal-agent liability requires that the agent was acting in the
capacity of an agent when he or she committed the unlawfudadtthat the agent’s actions
were within the scope of his or her employme@uttman v. CFTC197 F.3d 33, 39 (2d Cir.

1999);see also In re Nat. Gas. Commodity LiB§7 F. Supp. 2d 498, 515 (S.D.N.Y. 2004)
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(Section 2(a)(1)(B) codifies a “variant” abmmon law respondeat superior) (quotRmsenthal
& Co. v. CFTC 802 F.2d 963, 966 (7th Cir. 1986))he SAC's allegations of information
sharing and manipulation of the Fix Price necelgsinply the involvement of as-yet unnamed
traders and other Fixing Member employe8seSAC 1 8182 (naming “Jane Doe” defendants
and alleging that all actions taking by the Defendants were “by or through it$slagerwhile
they were actually engaged in the management, direction, control or transaction of business or
affairs of the [Defendants]”)There is no indication, at this stage, that these employees acted on
a lark or in any way outside the scope of their employm®ae In re Foreign Exch. Benchmark
Rates Antitrust Litig.No. 13-cv-7789 (LGS), Slip Op. at 49-50 (S.D.N.Y. Sept. 20, 2016)
(denying motion to dismiss principal-agent claimseventhere was no suggestion that “any
trader was operating outside the scope of his employment when engaging in the alleged
conduct”) In fact, the SAC alleges that these bad wet® highly profitable for the principals,
the Fixing MembersseePart 111.B-D, supra. These allegations are adequate at this stage to
allege plausibly principal-agent liabilit}? The FixingMembers’ motion to dismiss Plaintiffs’
principal-agent claim is, therefore, denied.
X. Statute of Limitations and Tolling

A. Plaintiffs’ Antitrust Claims

Plaintiffs’ antitrust claims are subject tdaur-year statute of limitationsSeel5 U.S.C.
8 15b. Plaintiffs argue that the four-year limat period does not apply because they have

pleaded an ongoing conspiracy since 1999 emmwth incident of price suppression constituted a

2 The SAC's relatively thin principeagent allegations reflect in part the posture of this case. None of the
Jane Doe defendants, presumably employees of the Ril@ngpbers, has been identified, and there has been no
document discovery. Assuming this case reaches the surjudgrgent stage, Plaintiffs will be required to adduce
significantly more evidence establishing that agenth®fixing Members violated the CEA and did so acting
within the scope of their employment.
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“continuing violation.” PIs.’Opp. at 47-48. Even when the continuing violation exception
applies, however, it is well-established tfthe commission of a ‘separate and new overt act’
will not permit the plaintiff to recover for the injury caused by the old overt acts that do not fall
within the limitations period.”In re Nine West Shoes Antitrust Liti§0 F. Supp. 2d 181, 192
(S.D.N.Y. 2000) (quotingllehr v. A.O. Smith Corp521 U.S. 179, 189 (1997pee also Rite
Aid Corp. v. Am. Exp. Travel Related Servs, @08 F. Supp. 2d 257, 268 (E.D.N.Y. 2010)
(“The continuing violation exception only allows &mtiff to recover damages caused by overt
acts committed inside the limitations periodciting Klehr, 521 U.S. at 189))Because
Plaintiffs do not denyhat each instance of Fix Price manipulation was an “overt iaet"gn
independent act causing new injuriRjte Aid 708 F. Supp. 2d at 268, Plaintiffs may only
recover for injury caused by acts that occurred prior to July 25, 2010 if they can demonstrate that
the statute of limitations should be tol&dHinds Cty., Miss. v. Wachovia Bank N.200 F.
Supp. 2d 378, 398-99 (S.D.N.Y. 2010).

B. Tolling

Plaintiffs have sufficiently alleged that thpplicable statutes of limitations may be
subject to tolling based on fraudulent concealment. To show fraudulent concealment, “an
antitrust plaintiff must prove (1) that the dedlant concealed the existence of the antitrust
violation[;] (2) that plaintiff remained in ignoraa of the violation until sometime within the . . .
statute of limitations; and (3) that his contimgiignorance was not the result of lack of
diligence.” Nine West Shoe80 F. Supp. 2d &t92 (citations omitted). “A claim of fraudulent
concealment must be pleaded with particulamtyagccordance with the heightened pleading

standards of Rule 9(b).Hinds Cty, 700 F. Supp. 2d at 399. At the same time, because

30 The first Interim Lead Plaintiffs filed a complaint in this action on July 25, 2@&Complaint,
Nicholson v. Bank of Nova ScatMdo. 14-cv-5682 (VEC) (S.D.N.Y. July 25, 2014) (Dkt. 1).
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resolution of a claim of fraudulent concealment is “intimately bound up with the facts of the
case,” it oftercannot be decided at the motion to dismiss stadygquotingln re Mercedes
Benz AntiTrust Litig, 157 F. Supp. 2d 355, 374 (D.N.J. 2001)).

As to the first factor, a plaintiff may prove concealment by showing “either that the
defendant took affirmative steps to prevent the plaistdiscovery of his claim or injury or that
the wrong itself was of such a nature as to becs@itealing.” Hendrickson Bros840 F.2d at
1083-84. Here, the Fixing Membéadleged manipulation and misrepresentation of the Fix
Price was, by its nature, self-concealir®ge id(“The passing off of a sham article as one that is
genuine is an inherently self-concealing fraud, whetlteat is passed off is a fake vase sold as a
real antique . . . or a collusive bid purporting to reflect genuine compéditforternal citations
omitted);see also Nine West Shp86 F. Supp2d at 193 (“[B]y alleging a pricéixing scheme,
the plaintiff sufficiently has alleged the first prong of fraudulent concealment . . . .”). Thus,
Plaintiffs have satisfied the first element.

As for the second elemg as describesguprag Plaintiffs have adequately alleged that
they remained ignorant of the alleged manipulative scheme until a point of time within the
statute of limitations! Cf. In re Sumitomo Copper Litigl20 F. Supp. 2d at 346-47 (noting that
dismissal at the pleading stage, and even summary judgment, is often inappropriate on issues of
constructive knowledge that typically “dependiaferences drawn from the facts of each
particular cas@’(citations omitted)).

With respect to the third element; @laintiff will prove reasonable diligence either by

showing that: (a) the circumstances were such that a reasonable person would not have thought

st Defendants argue that Plaintiffs cannot claim ignoe of the alleged manipulation because four of the

named Plaintiffs filed class action lawsuits in 2010 and 2011 against HSBC and others for suppressing silver prices.
Defs.” Mem. at 49 n.34. As with the 2008 CFTC invgsation, however, those complaints involved substantially
different misconduct, which apart from alleging price seppion, had nothing to do with the manipulation of the

Silver Fixing alleged here.
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to investigate, or (b) the plaintéfattempted investigation was thwartecée In re Pubth

Paper Antitrust Litig. No. 304-md-1631 (SRU), 2005 WL 2175139, at *5 (D. Conn. Sept. 7,
2005). Here, Plaintiffs’ assertion that they “could notendiscovered [the alleged

manipulation] by the exercise of due diligericRAC 255, prior to January 2014 is threadbare,
but sufficient to withstand the Fixing Membemsotion to dismiss under circumstances where
Plaintiffs appear to have been diligent in reskyg, investigating, and litigating their claims.

The Court therefore finds that Plaintiffs have adequately alleged tolling; at the pleading stage,
the Court need not determine the precisetours of the applicable tolling period.

C. Plaintiffs’ CEA Claims

CEA claimsmust be brought “not later than two years after the date the cause of action
arises.” 7 U.S.C. § 25(c). Because the CEA does not define when a cause of action accrues,
“courts apply a ‘discovery accrual rule’ wheréiiscovery of the injury, not discovery of the
other elements of a claim, is what starts the clockIBOR |, 935 F. Supp. 2d at 697 (quoting
Koch v. Christiés Intl PLC, 699 F.3d 141, 148-49 (2d Cir. 2012) (other citations omitted)).

“ Inquiry noticée—often calledstorm warnings'in the securities contextgives rise to a duty of
inquiry ‘when the circumstances would suggest to an investor of ordinary intelligence the
probability that she has been defrauedoch 699 F.3d at 151 (quotirigentell v. Merrill
Lynch & Co, 396 F.3d 161, 168 (2d Cir. 2005)).

The Fixing Members argue that Plaintiffs were on inquiry notice as of September 2008,
when, as the SAC acknowledg#s “CFTC announced thatwas investigating complaints of
misconduct in the silvanarket. “ Defs.” Mem. at 47 (quoting SAC 1 243 n.74). That
investigation, however, involved the alleged manipulation of COMEX silver futures relative to
retail silver prices rather than manipudat of the Silver Fixing. Pls.” Opp. at 49 n.48 (citing

SAC 1 243). As such, the 2008 CFTC investigation would not have put Plaintiffs on inquiry
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notice of their claims here. Based on the SA@pears that Plaintiffs would not have been on
inquiry notice of the alleged manipulation prior to January 28When Deutsche Bank
announced its resignation from the Fixing, or at the earliest February 2013, when a CFTC
Commissioner issued a statement suggesting possible manipulation of various commodity
benchmarks. SAC 1 236, 255. Either wagduse Plaintiffs’ CEA claims were filed within
two years of the discovery datbe Fixing Membersinotion to dismiss based on the statute of
limitations is denied.

XI. Plaintiffs’ Unjust Enrichment Claim Fails

Under New York law, a claim for ungt enrichment requires tha(l) [the]defendant

was enriched, (2) at plaintif’expense, and (3) equity agaod conscience militate against
permitting defendant to retain what plaintiff is seeking to rectvddiesel Props S.r.l. v.
Greystone Bus. Credit Il LL&31 F.3d 42, 55 (2d Cir. 2011) (citations omitted@he “essence”
of such a claim “is that one party has received money or a benefit at the expense of another.”
Kaye v. Grossmar202 F.3d 611, 616 (2d Cir. 2000) (quotiddy of Syracuse v. R.A.C.
Holding, Inc.,685 N.Y.S.2d 381 (4th Dep’t 1999)). As a result, courts require proof that the
defendanteceived a “specific and direct benefit” from the property sought to be redpvere
rather tharan “indirect benefit.”Id. While the plaintiff “need not be in privity with the
defendant to state a claim for unjust enrichment,” neither can the relationship between the parties
be “too attenuated to support such a clai@gerry v. Crompton Corp8 N.Y.3d 204, 215-16
(2007);see alsdreading Int’l, Inc. v. Oaktree Capital Mgm817 F. Supp. 2d 301, 334

(S.D.N.Y. 2003) (an unjust enrichment cldimequires some type of direct dealing or actual,

32 Defendants’ argument that the Plaintiffs were on inquiry notice due to obvious “red flags” regarding the
lack of accountability and oversight over the Silver Fixinmisplaced. Defs.” Mem. at 48. Just as these structural
factors were not sufficient to constitute “plus factors” in support of Plaintiffs’ conspiracy claimgrreiththey
sufficient to put Plaintiffs on inquiry notice.
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substantive relationship with a defendarfguotingRedtail Leasing, Inc. v. Bellezzdo. 95-
5191 (JFK) 1997 WL 6034965, at * 8 (S.D.N.Y. Sept. 30, 1997)).

The Fixing Membersrgue that Plaintiffs’ unjust enrichment claim $dilecause
Plaintiffs have not alleged that they had any “relevant relationship” with the Defendants or that
Defendants received any benefit to which theyewet entitled at Plaintiffs’ expense. Defs.’
Mem. at 50. The Court agrees. Because Plaintiffs have failed to allege that they had any
relevant relationship witthe Defendants or that Defendants were enriched at Plaintiffs’ expense,
the SAC fails to state a claim for unjust enrichme®ge, e.gBazak Intl Corp. v. Tarrant
Apparel Grp, 347 F. Supp. 2d 1, 4 (S.D.N.Y. 2004)X complaint does not state a cause of
action in unjust enrichment if it fails to alletfeat defendant received something of value which
belongs to the plaintiff. (quoting 22A N.Y. Jur.2d. Contracts 8 515)aydon 2014 WL
1280464, at *13-14 (conclusory assertions that defent@masicially benefited from the
unlawful manipulation” and that “[tjhese unlawful acts caused [p]laintifto suffer injury,”
were insufficient)LIBOR |, 935 F. Supp. 2d at 737-38 (sans®e also Amaranth 587 F.
Supp. 2d at 547 (dismissing unjust enrichment claim based on alleged market manipulation that
had an impact on the price of natural gas futaoggracts because Plaingftlid not “allege[] any
direct relationship, trading or otherwisefween themselves and any [Defendant3g. Malone
& Co. v. Rieder19 N.Y.3d 511, 5189 (2012) (where Plaintiff and Defendant “simply had no
dealings with each other,” their relationship is “too attenuated” to support an unjust enrichment
claim). Because the connection between the named PlaintifBefeddants is “too
attenuated,the Fixing Membersmotion to dismiss is granted with respecPtaintiffs’ claim

for unjust enrichmentand Plaintiffs’ unjust enrichment claim is dismissed

57



XIl.  Plaintiffs Fail to State a Claim Against UBS

Each of Plaintif§’ claims is based upon their premise that the Fixing Members
improperly used their private daily Fixing call to conspire to suppress silver prices. Because
UBS was not a Fixing Member and never partit@dan the Silver Fixing, and because Plaintiffs
fail to allege that UBS caused Plaintiffs’ injuries, whether acting separately or in concert with the
Fixing Members, Plaintiffs fail to state a claim against UBS.

With respect to Plaintiffs’ antitrust claims, Plaintiffs feol allege parallel conduct,
circumstantial evidence, or plus factors suggestihat UBS had an agreement with the Fixing
Members to manipulate the Fixing. UBS was agiarty to the private Fixing calls, and
Plaintiffs fail to identify a single communication between UBS and the Fixing Members
suggestive of manipulative conduct. The faet tiBS is a market maker and a large bullion
bank does not constitute circumstantial evidesfamisconduct; such allegations could apply to
any number of large banks, none of which is @rld be) named as defendants on that basis.
Finally, while FINMA fined UBS for misconduct in the FX and precious metals markets, nothing
in the FINMA UBS Report plausibly supports Plaintiffs’ conspiracy allegations here. In
particular, FINMA'’s findings that UBS sharedder information with “third parties” and
engaged in “conduct against the interests of [UBS’s] own clieRtSIMA UBS Report at 12,
including the repeated front running of one client’s silver fix ord#wes not support Plaintiffs
allegation that UBS conspired with the Fixikigmbers (or others) to manipulate the Silver
Fixing, SAC 11 220, 224.

At best, Plaintiffs allege that UBS engaged in parallel conduct by offering (along with
the Fixing Members) below-market quotes around the Fixing that coincided with downward
reversions in the price of silver. SAC 11 ##5& Figs. 21-28. But allegations of parallel
conduct “must be placed in a context that raises a suggestionexfealj;g agreement, not
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merely parallel conduct that could just well be independent actionTwombly 550 U.S. at
557;see also In re Elevator Antitrust Litido02 F.3d at S{[S]imilar pricing can suggest
competition at least as plausibly as it caggest anticompetitive conspiracy.’ln the absence

of any other circumstantial evidence or plus dast Plaintiffs’ allegations that UBS quoted
prices that were lower than market averages around the Fixing call are simply inadequate to
create a plausible inference of unlawful activity.

PlaintiffS CEA claims against UBfil for similar reasons. Both Plaintiffs’ price
manipulation and manipulative device claims require allegations that UBS caused (and intended
to cause) the artificial price in questioim re Amaranth Nat. Gas Commodities Litig30 F.3d
at 173. Because Plaintiffs havaldd to allege plausibly that UBS played any part in the Fixing
Members’ conspiracy to suppress silver prices, Plaintiffs cannot establish that UBS caused (and
intended to cause) the downward price manipulation at ¥sLigewise, because Plaintiffs
have not alleged any (non-conclusory) facts sstygg that UBS intentiorly associated itself
with and participated in the Fixing Members’ scheme, their aiding arttdrgpand principal-
agent claims fail as wellSee idat 182 (proof of unlawful intent required for aiding and abetting
liability under the CEA).Plaintiffs’ claim against UBS for unjust enrichmestikewise
dismissed for the reasons stated above with respect to the Fixing Members.

XIll.  Leave to Amend

Under Rule 15(a) of the Federal Rules of Civil Procedure, “[t]he court should freely give

leave” to a party to amend its complaint “when justice so requires.” Fed. R. Civ. P. 15(a)(2).

“Leave may be denied ‘for good reason, including futility, bad faith, undue delay, or undue

33 Notably, Plaintiffs do not claim to be clients of UBBo suffered losses as a result of UBS front-running
their orders or triggering their stop loss ordeB®eUBS FINMA Report at 12. Rather Plaintiffs allege that they
“suffered harm in the sales they conducted on daysentherprice of silver was artificially lower because of
Defendants’ manipulative conduct” in artificially suppressing the price of silveusimg the Silver Fix and
conducting manipulative trading.” SAC 1 232.
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prejudice to the opposing party. TechnoMarine SA v. Giftports, In@58 F.3d 493, 505 (2d
Cir. 2014) (quotingMcCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007)
(additionalcitation omitted)). Ultimately, “the gr&aor denial of an opportunity to amend is
within the discretion of the District CourtFoman v. Davis371 U.S. 178, 182 (1962). Given
the fact that Plaintiffs have already amended their complaint twice and based on the parties’
briefs and the arguments presented during orahaegt) it appears that leave to amend may be
futile. Nevertheless, Plaintiffs shall have 14 days from the filing of this Opinion to show good
cause why leave to file a Third Amended Complaint should be granted.

CONCLUSION

For the foregoing reasondBS’s Motion to DISMISS is GRANTED in its entirety.h&
Fixing MembersMotion to Dismiss is GRANTEDN PART and DENIED IN PART. The
Fixing Members Motion to Dismiss is GRANTED with respect to Plaintiffs’ antitrust claims for
price fixing and unlawful restraint of trade from the beginning of the Class Period through
December 31, 2006, and from January 1, 2014 through the end of the Class Period. The Fixing
Members Motion to Dismiss is further GRANTED with respect to Plaintifisanipulative
device claims from the beginning of the Class Period through August 15, 2011, and with respect
to Plaintiffs’ claims for bid-rigging, and unjust enrichment.

The Fixing Members’ Motion to Dismiss is DENIED with respect to Plaintiffs’ antitrust
claims for price fixing and unlawful restraiof trade from January 1, 2007 through December
13, 2013. The Fixing Members’ Motion to Dismiss is further DENIEIEh respect tdlaintiffs’
price manipulation claims, Plaintiffs’ mani@ive device claims after August 15, 2011 and
Plaintiffs’ aiding and abettingnd principal-agent claims. The Clerk of Court is respectfully
directed to close the open motions at docket numbers 73 arfel&ibtiffs’ deadline to show

good cause why leave to replead should be grantedtaber 17, 2016
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The parties must appear for a pretrial conferenc®anber 28, 2016 at 3:00 p.mn courtroom

443 of the Thurgood Marshall Courthouse, 40 Foley Square, New York, NY 10007. The parties,
together with the parties in re Commodity Exch., Inc., Gold Futures & Options Trading Litig.

No. 14-md-2548 (VEC), must meet and confer rdg@ a proposed schedule for discovery and
class certification. The parties are required to submit a joint proposal (if possible) or separate
proposals (if a joint proposal is not possible) by October 21, 2016. Within that submission the
parties must address whether discovery indage should be consolidated with discoverynin

re Commaodity Exch., Inc., Gold Futures & Options Trading Litip. 14-md-2548 (VEC), and
should include any other items they would like to discuss at the October 28, 2016 conference.

SO ORDERED.

Date: October 3, 2016 \I(AQ,Q,\,_L (W

New York, New York VALERIE CAPRONI |
United StatesDistrict Judge
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