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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
SYNTEL STERLING BEST SHORES
MAURITIUS LIMITED, et al,
15 Civ. 211(LGS)
Plaintiffs/CounterclaimDefendants
: ORDER
-against- : (Plaintiffs’ MIL 1)
THE TRIZETTO GROUPet al,
Defendants/Counterclaiftaintiffs.
____________________________________________________________ X

LORNA G. SCHOFIELD, District Judge:

Plaintiffs/CounterclairDefendants Syntel Sterling Best Shores Mauritius Limited and
Syntel, Inc. (together, “Syntelfhovein limine (Dkt. No. 727) to exclude expert testimony of
Thomas Britven, pursuant to Federal Rules of Evidence 403 and 7@aabdrt v. Merrell
DowPharm., Inc, 509 U.S. 579 (1993).

Syntel seeks to exclude testimony of Thomas Britven regarding damages, bleeause t
opinion lacks‘legal or empirical basis” and presents damages that are prejudibial.
application is denied in paand granted in part. Except for Mr. Britven’s opin@mncosts
incurred as a result of Syntel’'s alleged breach of contnesxdiamages calculationthe facts and
assumpwns underlying his calculations and his explanation of the meaning of his calculations
will assist the jury in understanding the evidence.

Rule 702 governs the admissibility of expert testimony. The rule proWidea
qualifiedexpert may testify if

(a) the expert’s scientific, technical, or other specialized knowledge wilthelp

trier of fact to understand the evidence or to determine a fact in issue; (b) the
testimony is based on sufficient facts or data; (c) the testimony is the product of
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reliable principles and methods; and (d) the expert has reliably applied the
principles and methods to the facts of the case.

Fed. R. Evid. 702. Courts play a “gatekeeping” role within the Ruldra@iwork and are
required teensure that thegkpert’s testimony both rests on a reliable foundation aredesant
to the task at hand.Daubert 509 U.S. at 597gccord Kumho Tire Co. v. CarmichaéRk6 U.S.
137, 147-49 (1999)n re Pfizer Inc. Sec. Litig819 F.3d 642, 658 (2d Cir. 2016). The Court’s
inquiry under Rule 702 includes a review of whether (1) the expert is qualifietie(@ata and
methodology on which the expert relied is reliable and (3) the testimony would be bee el
trier of fact. See, e.g., Dauberb09 U.S. at 59Mlimely v. City of New York14 F.3d 381, 396-
97 (2d Cir. 2005). Trial judges have “broad discretion” to determine the admissb#ikpert
testimony, and “[v]igorous cross-examination, presentation of contrary evidencerafud c
instruction on the burden of proof are the traditional and appropriate means ohgttwkky
but admissible evidence Amorgianos vNat'l| R.R. Passenger Cor803 F.3d 256, 267 (2d
Cir. 2002) (quotingdaubert 509 U.S. at 596). Expert testimony cannot, however, “usurp either
the role of the trial judge in instructing the jury as to the applicable law or thef thie jary in
applying that law to the facts before itUnited States v. Blizeria®26 F.2d 1285, 1294 (2d Cir.
1991);accord United States v. Lumpkit®2 F.3d 280, 289 (2d Cir. 1999).

As an initial matter, Mr. Britven may not testify or provide any opinions staliimgate
legal conclusionsyhichwould usurp the role of the jurySeeBlizerian 926 F.2d at 1294,
accord Snyder v. WellsaFgo Bank, N.A.No. Civ. 4496, 2012 WL 4876938, at *5 (S.D.N.Y.
Oct. 15, 2012). Additionally, Mr. Britven will not be allowed to provide any opinion on what he
believes or assumes the law to IS®eBilzerian 926 F.2dat 1294 accord Royal Parknvs.

SA/NV v. U.S. Bank Natl. AssB24 F. Supp. 3d 387, 394 (S.D.N.Y. 2018).



Syntel first challenges Mr. Britvendamages opinioan the basis that the law does not
recognize the availability agfvoided costdamagesgor trade secret misappropriatioFirst the
federal Defend Trade Secrets ADTSA”) provides for Hamages for any unjust enrichment
caused by the misappropriation of the trade secret that is not addressed inmgpdgruages
for actual loss. Seel8 U.S.C. 88 1836(b)(3)(B)f. Syntel has not cited any contrary law
holding that avoided costs cannot be considered for such damfgpstential unjust
enrichment damageswhich measures the benefitttee defendanaind not loss tthe paintiff --
Defendants are correct that it is of ngiont that Syntel did not “develop a competing platform”
with the trade secrets it stole or that TriZetto uses and licenses the Facedisesdftv
Britven’s avoided cost calculation is thus relevant where such damages are at |&ddeasi
unjust enichment damages for the DTSA claim.

Under New York law, damages for trade secret misappropriation “may not bedmsed
the infringer’'s avoided development cost&!J. Brooks Co. v. Cambridge Sec. SeHI5
N.E.2d 301, 304, 311 (2018) (“Under our common law, compensatory damages mushesturn
plaintiff, as nearly as possible, to the position it would have been in had the wirangdo
occurred—but do no more.”).However the dissent ift.J. Brooks Coquestions whether the
majority opinion limited its inquiry to “whether avoidezbst damges are available at law,
regardless of their availability in equitySee idat 460. Thejury may enter an advisory verdict
on avoided costs under New York law.

Syntel's remaining arguments relatedMio. Britven’s damages calculatiofsr the
misapprriation of trade secrets claimacluding his calculation aleasonable royaltieare
unpersuasive. Syntel argues that the calculaiessmesyntel misappropriated trade secrets

covering all Facetselated development costs, without Mr. Britven’s knowiitatalleged trade



secrets were misappropriatedd how they were used. As Defendants point out, Mr. Britven’s
analysis did tie the scope of development costs to the alleged misappsopristirelying on the
expert opinion of Dr. Bergeraas to Syntel's use of thadlegedtrade secretsMr. Britven’s

report also providefasedn part on his review of the record, facts to support how Syntel used
the alleged trade secrets at issker this reason, Mr. Britven’s analysis is distinct frois
testimonyexcluded irEpic Sys. Corp. v. Tata ConsultaregrvsLtd., No. 14 Civ. 748, 2016

WL 1466579, at *3 (W.D. Wis. Apr. 14, 2016). There, disrict court found that thereas a
“complete lack of proof of any specific use of . . . confidential informdtida. at *6.

Syntel's concern- which boils down to a dispute over the extent of misappropriatisn
an issue for crosexamination at trial to be considered by the juFg. the extent there is any
potential prejudice, it can be cured by a limiting instructiotihéojury toconsider the opinion
only if it finds tha Syntel did misappropriate the alleged trade secrets as assuthed in
calculations.

Syntel's argumestthat Mr. Britven failedo account for technology decand calculated
a reasonable royalty asuanp-sum rather than a running loyalty do sbbwthathis opinion
was based oan unreliable application of his methodologyathewhen deposedr. Britven
provided reasonable explanations for his approach to both these issues. Synteknay se
impeach Mr. Britven’s calculeitns based othese alleged failures, and the jury can determine if
there is sufficient evidende warrantDefendants’ claimedamages.

Syntel also seeks to preclude Mr. Britven’s calculation of copyright dam&gesel’s
arguments again do not bear on whether Mr. Britven’s methods for calculating dareges
unreliable but rather litigate the sufficiency of eviden8gntel’'s concerns- that Mr. Britven

calculated profits bageon Syntel's Facets consulting revenues without adequately tying the



profits toanyinfringement that the reasonable royalty is based on an avoided costs analysis; and
that the reasonable royalty assumes frst Dictionary and related trade secrets are
copyrightable- can be challenged through crassaminatiorand resolved by the jury. The
contentiongaiseddo not lead to the conclusion that taculations are so flawed tsbe

unreliable.

Mr. Britven’s expert opinion on costs incurred from $ystalleged breach of contract is
excluded. Defendantgppear to concede that Mr. Britven’s statement regarding this damages
figure is not an opinion on damages based on any scientific, technical or othdizgaecia
analysis, stating that “Mr. Britven merely acknowledges that TriZettordeted that it suffered
$2 million in damages for one aspect of Syntel's breach,” and that the “analy&is wi
supported by fact witnesses at trialthis “opinion” does not meet the standards of Rule 702, as
it is not based oscientific,technical or other specialized knowleddggeeFed. R. Evid. 702 (f
scientific, technical, or other specialized knowledge will assist the trier dbfactderstand the
evidence or to determine a fact in issue” an expert ‘tesiyfy thereto.”).

For these reasons, it is ORDERED that Syntel’s matidimine No. 1is GRANTED in
part and DENIED in partMr. Britven's expert testimony is excludeshly with respect tohe
asserted costs incurréat breach of contract

The Clerk of Court is respectfully directed to close the motion at DocketaNo.

Dated:September 30, 2020
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




