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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________ X
GLENN JOHNSON :
Plaintiff, :
: 3cv403
-against :
: OPINION & ORDER
CORRECTION OFFICER SARAN :
PERRY,et ano., :
Defendans. :
_______________________________ X

WILLIAM H. PAULEY I, District Judge:

Plaintiff Glenn Johnson moves for a new trial pursuant to Federal Rule of Civil
Proceduré&9. Johnson claims that the jury verdicsaganst the weight of the evidence and
that this Cart erredby declining togive an adverse inference instruction and excluding evidence
of Correction OfficefPerry’sdisciplinary history. For the reasons that follow, Johnson’s motion
is denied.

BACKGROUND

In January 2015, Johnsaactingpro se brought this claim oéxcessive force
under 42 U.S.C. § 1983. (Complaint, ECF Nat2) He alleged that on August 20, 2014,
while incarcerated at the George Motchan Detention Céi@dtDC”) on Rikers Island
Defendantsprayechim with oleoresin capsicuffOC”) spray and physically pinnetim to

thefloor. SeeJohnson v. City of N.Y., 2016 WL 7335663, at *1 (S.D.N.Y. Dec. 16, 2016).

L Oleoresin capsicum is the chemiaglent commonly referred to as pepper spray.
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In August 2017, this Court appoint&dal counsel for Johnson. In the highest
tradition of this district, the law firmof Arnold & Porter Kaye ScholdtLP accepted the
appointment. Attorneys from that firngorously proseceid Johnson’s claims and did an
exceptional job for their clientTrial commencean October 17, 2017.

Johnson testifiethatwhile walking in GMDC ,a nonparty Correction Officer
orderedJohnson to button hghirt (Trial Transcript, ECF No. 1225 (“Trial Tr.”) 38:22—-39:4,
42:9-11.) According to Johnsddprrection OfficePerrydirectedJohnson to stand against the
wall andsprayechim with OC (Trial Tr. 43:12-16.)Correction OfficeilRodriguez then tackled
Johnson to the floor arfélerry sprayetiim a second time. (Trial Tr. 44:2—11.) Johnson denied
resistingduring this encounter. (Trial Tr. 44:22-24.)

On cross-examination, Johnsadmitted to diistory of schizophrenia and trouble
recallingdetails of thencident at issue in this casésee, e.g.Trial Tr. 76:1-2; 85:2-8.The
jury also learnedhat Johnson had three prior convictionsffaudulent accostingp the last ten
years? (Trial Tr. 88:1-16.)

Rodriguezestifiedthat aftera correction officepbrderedJohnson to button his
shirt, Johnson raised his voice and began cursing. (Trial Tr. 103:1528te) correction
officers corroborated this testimanyTrial Tr. 159:12-15, 196:20-197:8.) Johnson threw
papers aRodriguez antheganviolently swinginghis arms. (Trial Tr. 105:6-17.) Afterarning

Johnson to calm dowRerrysprayed him. (Trial Tr. 106:1-5Jhe first OC applicationid not

21n New YorkState fraudulent accosting is a classmisdemeanor and occurs when someone “accosts a person in
a public place with intent to defraud him of money or other propertgdans of a trick, swindle or confidence
game.” N.Y. Penal Law § 165.30.



subdue Johnson, so Perry sprayed him again. (Trial Tr. 182:6—7.) In the ensuing struggle,
Johnson, Rodriguez, and Perryfall to thefloor. (Trial Tr. 182:10-13. Johnson continued to
resist forcing Rodriguez to applg control hold in order to handcuff him. (Trial Tr. 106:23—
107:13.) Rodriguez anderryconvincingly describetheseevents (SeeTrial Tr. 163:16—
167:13, 179:11-181:3.)

On Octdoer 18, 2017, the jury returned a verdict in favor of Defendants, finding
that neither Perry nor Rodriguez used excessive force. (Verdict Form, @R N)

LEGAL STANDARD

Federal Rule of CiviProceduré9 allows a court to grant a new trial “after a jury
trial, for any reason for which a new trial has heretofore been granted in@matdaw in
federal court.”FED. R.Civ. P.59(a). “A motion for a new trial ordinarily should not be granted
unless the trial court is comgedthat the jury has reached a seriously erroneous result or that the

verdict is a miscarriage of justiCeHugo Boss Fashions, Inc. v. Fed. Ins. Co., 252 F.3d 608, 623

(2d Cir. 2001) (internal citation omitted)A court may adogrant a new trialif substantial
errors were made in admitting or excluding evidence, or in charging the jarge’Vivendi

Universal, S.A. Sec. Litig., 765 F. Supp. 2d 512, 573 (S.D.N.Y. 2011). Under RuletB8l “a

judge is free to weigh the ielence himself, and need not view it in the light most favorable to

the verdict winner.”_Manley v. AmBase Corp., 337 F.3d 237, 244-45 (2d Cir. 26808)ever

“a court should rarely disturb a jury’s evaluation of a witness’s credibility.C Mgmt. Corp.

v. Town of Hyde Park, 163 F.3d 124, 134 (2d Cir. 1998).




DISCUSSION

A. Whether the Jury’'s Verdict was Against the Weight of the Evidence

The jury in this case had to make a judgmentlzztiveen twaompeting
narratives Johnson asserted thaefendantsuse of forcewasentirelyunprovoked. The
Defendants maintained that the use of faves necessaiy light of Johnson’s behavior.

There were many reasonsdoubt Johnson’gestimony The jury heard about
Johnson’s londpistory of mental illness(Trial Tr. 76:1-2, 85:2—-8.Yhey also learned that he
wasconvided offraudulent behavior othreepreviousoccasions (Trial Tr. 88:1-16; footnote 1
supra.) Johnson could not independently corroboratestisnony Finally, theevidence
establishedhat contrary tavhatJohnsa claimed at trial, medical recordeeatedmmediately
after the incidenshowed that Johnson suffered no injurgegTrial Tr. 60:20-63:24.) In short,
the jury was well within its discreticto creditDefendantsacountof events over Johnson’s.

The jury’s determination th@efendant$ad not used excessive force was not
against the weight of the evidencexcEssive forcelepends on the “facts and circumstances of

each particular case Kingsley v. Hendrickson, 135 S. Ct. 2466, 2473 (2015) (internal quotation

omitted). A hostof factors beaon this determination, including:

the relationship between the need for the use of force and the amount of
force used; the extent of the plaintiff's injury; any effort made by theeoffi

to temper or to limit the amount of force; the severity of the security
problem at issue; the threat reasonably perceived by the officer; and whethe
the plaintiff was actively resisting

Kingsley, 135 S. Ct. at 2473. Jry may also consider “the legitimate interests that stem from

the government’s need to manage the facility in which the individual is detaindddimgcthe



need “to preserve internal order and disciplingihgsley, 135 S. Ct. at 2473 (internal quotation
and alteration omitted).

Here, the jury heard that Johnseaswildly swinging his armgowards
Rodriguez. (Trial Tr. 123:21-22Rerryfoundthisto be @ immediatehreatthat requiredher to
dischargeOC sprg. (Trial Tr. 181:4—7.) Te first dischargdid not have its intended effect—
Johnson continued his outburst. (Trial Tr. 107:8—-11.) TResy sprayedohnson a second
time. (Trial Tr. 182:2%.) When theparties fellto the floor, Johnson continuekli¢king” and
“bucking.” (Trial Tr. 111:5 Rodriguezapplieda control hold to protect Perry and himself.
(Trial Tr. 111:5-6.)

Johnson’s counsel focused heavily on whether Defendants’ actions violated
Department of Corrections policies and proceduBas. “local agencyestablished policies . . .

do not establish constitutional standards.” Cerbelli v. City of N.Y., 2008 WL 4449634, at *10

(E.D.N.Y. Oct. 1, 2008) (citing Poe v. Leonard, 282 F.3d 123, 146 (2d Cir. 2002)y.

continuum along which the excessiveness of force . . . is assessed is not markedeby visibl
signposts. A court’s role in considering excessive force claims is torde¢ewhether a jury,
instructed as to the relevant factors, could reasonablyHaidhe force used was excessive.”

Brown v. City of N.Y., 798 F.3d 94, 103 (2d Cir. 2015). There is simply no blanket rule

supporting Johnson’s contention that Befendants’ use of force necessavilylateda
constitutional stagard That determinatin is one for a jury, and here, the jury did not réach

seriously erroneous restiltSeeHugoBoss Fashions, Inc., 252 F.3d at 623.




B. Denial of Adverse Inference Instruction

Johnson challenges this Court’s denial of an adverse inference instruction.
Throughout this litigation, Johnson allegbdtvideo surveillance hadapturedhe incident and
that defense counskliled to producdt. (SeeJoint Proposed Jury Instructions, ECF No. 96-1
(“Proposed Jury Instructions”) at 13—-14.) Johnson’s couagekested a “permissive adverse
inference instruction,” meaning that this Court inform the jury that if they fowgidridants
failed to produce relevawnideo surveillance footagthe jury may, butwasnot requiredto infer
this evidence would have been unfavorable to Defendants.

Unlike an instruction that jary shouldor must find that missing evidence would
have been unfavorable (a mandatory adverse inference instjuatjpermissive adverse
inference is not a sanctiger se butratherpart ofa court’s “explanation of circumstantial
evidence, on inferences the jury [is] free to doepending on the jury’s findisg’ Mali v. Fed.
Ins. Co., 720 F.3d 387, 392 (2d Cir. 2013).

Before issuingn adverse inferengestruction, a court must make tiaal
determination(s) that would warrant givinguch an instruction, and the ultimate decision

always"lie[s] within the discretion of the court.DeCastro v. Kavadij8809 F.R.D. 167, 182

(S.D.N.Y. 2015)see alsd-ujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 436 (2d Cir. 2001)

(“The determination of an appropriate sanction for spoliation, if aggninedto the sound
discretion of the trial judge.”)Even a permissive adverse inference instruas@severe
remedy, as it informs the jury ofparty’s potential misconduct, which “may be difficult for the

sanctioned party to overcomeDeCastrg 309 F.R.D. at 182.



At trial, Johnson’s counsel thoroughly explored whether video footage of the
incidentexisted (See e.q, Trial Tr. at 100:13-24 101:17-102:20, 125:22-126:8, 158:11-21
A Department of Correctionavestigatortestified thatfter searching for all relevant video
footage, he determined thah footage showedny aspect of the physical altercation between the
parties. (Trial Tr. 212-14, 216-18, 224 —27.) Johnson was unable to esitidistise. There
was noevidencesupporting his contention theglevantevidence hatbeenspoliated The most
thathe established was that video cameras existed in timtyiof thealtercation and that
video footageexistedshowing “Mr. Johnson walking through the metal detector™“andescort
officer [standing] near the metal dete¢tesometimebefore the incident. (Trial Tr. 213:7=)1
Therefore, his Court was well within its discretion declining to give amdverse inference
instruction.

But evenif this instructiorhadbeengiven, Johnson cannot establish that it would
have alteredhe jury’s verdict. The moshatthe jury would have consededis that there may
have been video footage showing Johnson in the vicinity of Defendargsinclear why this
would have altered the juryteterminatios of credibility and whether Defendantse of force
was excessiveMoreover, n his summatio, Johnson’s counsalgued extensively abotite
possibility ofvideo footage (SeeTrial Tr. at 243:13-244:18) (“We don’t have the footage. We
know at one point . . . it existed. Make what you will of that, ladies and gentlemen.”)

C. Exclusion of Perry’s Disciplinary History

Lastly, Johnson challenges this Countidimine ruling excludingan unrelated

use offorce incidenby Perry Thatincident occurred in January 2017 and allegedly consisted of



Perry“hit[ting] an inmate with heradio.” (Hearing Transcript, ECF No. 128 9:8-9.) Johisson

counseklaimed that this incidemtemonstratederry’s “wrongful intent to abuse” her position.
Evidence of a crime, wrong, or other act, may not be used “to prove a person’s

charactel’ but may be used “for another purpose, such as proving motive, opportunity, intent,

preparation, plan, knowledge, identity, absence of mistake, or lack of accidentR.EVID.

404(b). A court has wide discretion to admit evidence under Rule 404(ted States v.
Langford 990 F.2d 65, 70 (2d Cir. 1993).

Johnson’s counsel was unableestablishthe probative value dhis incident It
occurred three years after timeidentdescribed at trial and wastirely dissimilafrom it.
While Johnson’s counsegroffered that itvould show Perry’s “wrongful intent to abuse her
position,” the Supreme Coucentlymade clear that excessive foiseletermined under an
objective standard, making a defendant’s state of mind irrele@aeKingsley, 135 SCt. at
2472, 2477"[T] he defendant’s state of mind is not a matter that a plaintiff is required to
prove.”).

Therefore, his Court wasvell within its discretion in holdinghat thisincident

would beirrelevant and substantially more prejudicial tipaobative. Cf. Berkovich v. Hicks,

922 F.2d 1018, 1022 (2d Cir. 199tp(rt was correct to exdale prior complaintagainstpolice
officer when it wasmainly a “veiled attempt” talemonstrate propensity and was not similar

enough to demonstrate a “unigaeheme”).



CONCLUSION

For the foregoing reasons, Johnson’s motion for a new trial is denied. The Clerk

of Court is directed to terminate the motion pending at ECF No. 134.

Dated: January 30, 2018
New York, New York
SO ORDERED:

WILLIAM H. PAULEY III
U.S.D.J.




