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Plaintiff Jasmine Brown (“Plaintiff”) brings this action againsf@&dant Montefiore
Medical Center (“Montefiore” or “Defendant”), alleging discrimimetion the basis of race and
national origin in violation of Title VII of the Civil Rights Adf 1964 (Title VII"), 42 U.S.C.

8 2000eet seq Before me is Defendant’s motion for summary judgment undesr&eule of
Civil Procedure 56. Because there are genuine disputes of material factresherie
termination ofPlaintiff's employmentvas motiated, at least in part, by her supervisor’s

discriminatory animus, Defendant’s motion for summary judgrmeDENIED.
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I. Background

In April 2007, Plaintiff began her employment as a Nursing AttendaheiiNbrthwest 4
department of Montefiore, and shemained in that position untheterminationof her
employmenbn December 27, 2013. (Def.’'s 56.1 11 1, 2 Z\ound August 2012, Yvonne
Dyer-Crewe became the Nurse Manager for Northwest 4, where she was Plalimgffts
supervisor until Plaintiff's termination.Id, 1 3.¥ Ms. DyerCrewe and Plaintiff are both black
and their national origin is Jamaicand. Y 4, 6.)

According to Plaintiff, Ms. DyeCrewe began making discriminatory remarks based on
Plaintiff's race and national origin shiyrafter Ms. DyefCrewe became Plaintiff's supervisor.

In an undated letter, Plaintiff stated that on May 8, 2043 DyerCrewe told Plaintiff, “[Y]ou

1 “Def.’s 56.1" refers to Defendant’s Local Rule 56.1 Statementnafisputed Material Facts, filed September 28,
2018 (“Defendant’s Local Rule 56.1 Statement”). (Doc. 89.) | refer taltitisment because Plaintiff's Local Rule
56.1 Counterstatement ohdisputed Material Facts (“Plaintiff's 56.1 Counterstatement”) did not sowith Rule
4(F) of my Individual Rules & Practices in Civil Cases, requiring an opposingtpdiigproduce each entry in the
moving party’s Rule 56.1 Statement and set oue#panse directly beneath it.S€e generall{?l.’s 56.1.) Unless
otherwise noted, a citation to Defendant’s Local Rule 56.1 Statement isditatélaintiff admits the applicable
facts set forth in the cited paragraph. “Pl.’s 56.1" refersdam#ff’s Local Rule 56.1 Counterstatement of
Undisputed Material Facts, filed October 31, 2018. (Doc. 95.)

I note that Plaintiff's response to Defendant’s motion for sunjoaigment and accompanying documentgeha
severabtherdeficiencies. For exampletlabugh Plaintiff makes assertions in her opposition memorandum
regarding facts that she argues are undisputed, she did not incldd®ted paragraphs containing a separate,
short and concise statement of additional material facts as to which iteadedtthat there exists a genuine issue
to be tried” in her Local Rule 56.1 Counterstatemasitequired by ocal Rule 56.1(b). See, e.g.Pl.’s Opp. 5
(“stating that “[i]t is undisputed that on both days Brown was respondiemergency calls for helpnd not trying
to get extra hours on her own initiative,” but not citing to a Locéd¢ RB6.1 Statement ®o any admissible
evidence).) Accordingly, Defendant did not have a meaningful appty to either admit or deny these facts, as
contemplated b¥ederal Rule of Civil Procedure 56 and Local Rule 56.1. Additionally, mastt twenty occasions
in her opposition memorandum, Plaintiff improperly cites to her own Ame@detplaint. SeeBelpasso v. Port
Auth. ofN.Y.& N.J, 400 F. Appx 600, 601 (2d Cir. 201@summary order) (a partgannot defeat a motion for
summary judgment by simply relying on the allegations of his compaititl.’s Opp.” refers tdPlaintiff's
Memorandum of Law in Opposition to Defendant’s Motion for Summary Judgriled October 31, 2018. (Doc.
97.)

2 Defendant’s Local Rule 56.1 Statement states that Ms-Os@ie’s employment as Northwest 4's Nurse
Manager began in August 2014, not August 2012, and Plaintiff admits thigBedt's 56.1 7 3; Pl.’s 56.1 1 3.)
This appears to betgpographicakrror, as all of the events at issue in this litigation occummed @ August 2014,
and Defendant’'s memorandum states that Ms. 0yewe’s employment began in August 2013edDef.’s Mem.

3.) “Def.’s Mem.” refers tolte Memorandum of Law in Support of Defendant’s Motion for Summary Judgment,
filed September 28, 2018. (Doc. 90.)



black women from Jamaica, all you do is run down money . .1d."J@1.) Plaintiff delivered
thatletter to Janice L. ReyeRutiven (“Ms. Reyes”), gee id), who was a Senior Labor and
Employee Relations Manager at MontefiosegReyes Decl. § 13.In a letter dated May 31,
2013, and addressed to Ms. Reyes, Plaintiff stated that Ms.Mgare said“[A]ll you black
people from Jamaica have big mouth[s,] and if you cannot wait take tine tinion, I'm not
afraid of the union.” Ifl. 1 45;see alsdvialley Decl. Ex. I.} Plaintiff also testified that she sent
a letter to Ms. Reyes informing her tis. DyerCrewe had referred to her as an “ugly black
woman from Jamaica.” (Pl. Dep. 21:15.)

In November 2013, Plaintiff informed one of her managers that hdrdorahd aunt had
passed away, and she requested leave from November 28, 2013 to Deéx;e20t8rto visit
Jamaica for the funerals. (Def.’s 56.1 f5) Ms. DyerCrewe denied Plaintiff's request for
leave on November 28, 2013d.( 55.) Plaintiff was not scheduled to work on November 30,
2013, December 1, 2013, or December 4, 2qQik8.1 58.) Pursuant to a collective bargaining
agreement, Plaintiff was entitled to three bereavement days per edff 19, 57.)

Accordingly, Plaintiff was granted bereavement leave on Novemb&023, and December2
3, 2013. [d. 158.) Whentending a funeral requideextensive travel, Nursing Attendants were
also permitted to take additional leave, although the partiesrdesagout how that leave was

characterized. 14.  22; Pl.’'s 56.1 { 22.)

3 “Reyes Decl.” refers to the Declaration of Janice L. Ray&s/en in Support of Defendant’s Motion for Summary
Judgment, filed Septemb28, 2018. (Doc. 91.)

4 “Malley Decl.” refers to the Declaration of Sean A. Malley in SuppbDefendant’s Motion for Summary
Judgment, filed September 28, 2018. (Doc. 92.)

5“Pl. Dep.” refers to the transcript of the deposition of Plainéiffidine Bown, dated June 14, 2018, excerpts of
which are attached to the Malley Declaration, (Malley Decl. BxaBd to the Ranni Declaration, (Ranni Decl. Ex.
A). “Ranni Decl.” refers to the Declaration of Joseph Ranni in 8ifipn to Defendant’s Motion foru®nmary
Judgment, filed October 31, 2018. (Doc. 96.)



Defendant asserts that, although leave tghander these circumstances is entered in
Montefiore’s timekeeping system simply as “Vacation,” those leave al@yseated as
“Emergency Vacation” leave days, which are subject to different pslamd practices than
regular Vacation leave days. [D&56.1 {1 2223.) Defendant did not produce a written
policy distinguishing between “Vacation” and “Emergency Vacatidtaintiff disagreeshat
such a distinction was made, and asserts that under these circumstapt®ges may use their
banked prsonal time, subject to the same policies as normal “Vacation” lease d&.’s 56.1
1 22.) Because bereavement leave is typically unplanned and relquest®rt notice, finding
coverage for the missed shifts is more difficult, and may causéidadjisurdens for managers
and financial burdens for Montefiore. (Def.’s 56.1 11 2622631-32.f

Plaintiff returned to New York on December 4, 201RI. { 59.) On December 5, 2013,
one of the days on which Plaintiff's leave was entered in Mom&$idimekeeping as
“Vacation” leave, Plaintiff worked an overtime shift in Monte&itsr Emergency Department
from 9:00 a.m. to 11:31 p.mld( 1 60.) On December 6, 2013, another day entered as
“Vacation” leave, Plaintiff punched in to begin a shiftyet another department, the Critical
Care Unit, at 6:50 a.m.Id. 1 61.) At some point during that day, Ms. Dgnewe learned that
Plaintiff had accepted shifts in other departments during her selkldalve, and she informed
Nerissa Madho«Chin, the Drector of Employee and Labor Relations at Montefiore of those

circumstances.|d. 11 7, 66.) The parties dispute whether and how Ms. Ma@ao instructed

81 note that although Defendant described in detail the efforts tiyatdally undertakes to find coverage for
employees taking bereavement leageeDef.’s 56.1 11 £32, 70-71), its Local Rule 58 Statement made no
assertiongoncerninghe efforts that it actually took to cover Plaintiff's shiftspéDef.’s Mem. 56 (stating,
without citing to any paragraph of Defendant’s Local Rule 56.1 Statementhtdstaff at Northwest 4 did in fact
undertake significant time and effort to find replacements to covettifflaishifts while she was away” andath
“[flilling these holes in the schedule caused by Plaintiff'sealee required the department to incur significant
additional costs in the form of overtime and/or payments to per diems”).)



Ms. DyerCrewe to place Plaintiff on immediate suspension pending an insstigsee id.
1 67, Pl.'s 56.1 Y 67),but it is undisputed that emails reflect that, at 2:21 p.m. on Dase)
2013, Ms. DyetrCrewe instructed Plaintiff to stop working and tRéintiff was under
immediate suspension pending further notiEef.’s 56.1 1 6263). Montefiore’s time records
reflect that Plaintiff punched out on the evening of December 6, 20980 p.m. I¢l. 1 61.)
Ms. Reyes was assigned to investigate Plaintiff's alleged miscon(dcf] 68.} Ms.
Reyes asked Ms. Dy&rewe and Christine Stryker, Montefiore’s Director of Nursing,
conduct an investigative meeting with Plaintiff and her unidd. (72.) On December 17,
2013, an investigative meeting was held, in which Plaintiff, Meri@rewe, Ms. Stryker, a
union organizer, a union delegate, and a Nurse Manager all participitefi 73.}° Ms. Dyer
Crewe wrote a summary of the investigative meeting and emailed &.téyes. I14. I 74;see
alsoReyes Decl. Ex. D, at%.) Basedn the email summary, it appears that Ms. Byszwe,
who referred to herself as “ADM” in the summary, took a leadership raleimeetindy
taking notes during the meeting, detailing the acts she took during gstigation, and

addressing Plaintifflirectly during the meeting(SeeReyes Decl. Ex. D, at 5.)

7 Plaintiff argues that Defendant’s Local Rule 56.1 Statemsties on inadmissible hearsay to establish this point.
(SeePl.’'s 56.1 1 67.)

8 Defendant asserts in its memorandum that Ms. Mad@oo assigned Ms. Reyes to investigate the masiee, (
Def.’s Mem. 7), but neither Defendant’s Local Rule 56.1 StatenwnMs. Reyes’s declaration mentions Ms.
MadhooChin with regard to Ms. Reyes’s assignmesgeDef.’s 56.1 1 68; Reyes Decl. 1 19)

® Plaintiff disputes that Ms. Stryker was Montefiore’s Director of Nursintie time, and asserts that Ms. Reyes
testfied that Linda Zieman was the Director of Nursin§edPl.’s 56.1 1 72.) In support of this assertion, Plaintiff
cites to Ms. Reyes’s deposition transcript at page 80, but Plaintiff tislibmit page 80 of the transcript as part of
her opposition. §ee id. Accordingly, Plaintiff has failed to demonstrate a dispute as toatis$eeFed. R. Civ.

P. 56(e)(2).

10 plaintiff disputes that “the documents cited establish undigigiacts as alleged by Defendant] ],” but cites to no
evidence demonstrating a dispute, nor does she explain why thecevadied by Defendant is inadmissibleed
Pl.’s 56.1 1 73), so | consider this fact undispusegFed. R. Civ. P. 56(e)(2).



As part of her investigation, Ms. Reyes relied upon Ms. fBrewe’s email summary, as
well as reports exported from Montefiore’s timekeeping systenmtPiig attendance control
report, Plaitiff's timecards, and other emailsS€eDef.’s 56.1 169.)!* On December 20, 2013,
Ms. Reyes held a followp meeting to review the facts with Ms. Stryker and Ms. B3mawe.

(Id. 1 76.}? Ms. Reyes later discussed the findings of her investigatidnMét MadhoeChin.
(Id. 1 77.)® Ms. Reyes recommended that Plairgimployment béerminated, and Ms.
MadhooChin approved the terminationld (Y 7781.)

After Ms. MadhoeChin approved Ms. Reyes’s recommendation, Ms. Reyes directed Ms.
Dyer-Creweto draft a termination notice for Plaintiffid( § 82.) Ms. DyeiCrewe drafted the
termination notice, and submitted it to Ms. Reyes for her review. e@Regcl. 1 44.) After
reviewing the termination notice, Ms. Reyes directed Ms. {@yexve to remee the issue
regarding timelypunching in and out using the time claak one of the reasons for termination,
but she otherwise approved it as draftegeg(iclid. Ex. F.) On December 27, 2013, Ms. Dyer
Crewe delivered the termination notice to Plaint{iDef.’s 56.1 { 84.)

Plaintiff, through her union, exercised her right under the colledtargaining agreement
to a grievance hearing, which was held on February 6, 2014, and at whicassrepresented

by her union. I¢. 1 85.) Plaintiff, Ms. Dgr-Crewe, two representatives from Plaintiff's union,

11 plaintiff disputes this fact, based on an apparent conflict betweeRdWss’s deposition testimony and the
statement in her declarationSegPl.’s 56.1 1 69.) Once again, Plaintiff did not submit the page of th&ctipt on
which she relies as part of her oppositi@eg id(citing Reyes Dep. 104:120)), so Plaintiff ha failed to
demonstrate a dispute as to this fageFed. R. Civ. P. 56(e)(2). “Reyes Dep.” refers to the transcript of the
deposition of Janice Reydsitiven, dated June 26, 2018, excerpts of which are attachesl Matley Declaration,
(Malley Decl. Ex. D), and to the Ranni Declaration, (Ranni Decl. (gx.

12 plaintiff disputes this fact because she denies “that the Reyegdkon . . . alone establishes an undisputed
fact in this regard.” ReePl.’s 56.1 § 76.) To the contrary, Defendantmufs this fact by citation to a declaration
that is based on the declarant’s personal knowledgeDgf.’s 56.1 { 76), which is the type of evidence on which a
party may properly rely when asserting that a fact is undispageéed. R. Civ. P. 56(c){{a), (c)(4).

13 Plaintiff disputes this fact for the same reason she provides inrsubper dispute as to Paragraph 76, which is
insufficient. See supra.12.



and Montefiore’s Director of Nursing were present for the hearilth.J 87.) The hearing
officer, Joseph O’Connell, issued a written disposition onuglprl2, 2014, upholding the
termination decien as warranted.Id. 1 88.)

I1. Procedural History

Plaintiff commenced this case by filingpeo seComplaint for Employment
Discrimination on January 30, 2015 (“Complaint”), alleging employtrdéstrimination under
Title VII, the American with Disabilitieg\ct of 1990, the Age Discrimination in Employment
Act of 1967, the New York State Human Rights Law, N.Y. Exe& 29Q et seq. and the New
York City Human Rights Law, N.YC. Admin. Code § 8101, et seq.(Doc. 2.) On March 4,

2015, then Chief Judge Loretta A. Preska, to whom this case was dyigssined, issued an
order directing Plaintiff to amend her Complaemd notifying Plaintiff that her Complaint did
not satisfy the pleading standard unBederal Rule of Civil Procedure 8. (Doc. 4.) On April
30, 2015, Plaintiff filed the Amended Complaint, (Doc. 5), removinglains except for her
Title VII claim, adding factsandattachingdocuments. On May 26, 2015, the case was
reassigned to me.

Following courtordered mediation, it was reported to me that the case had been settled,
andthe case waslosedon March 1, 2016. (Doc. 32). On May 23, 2016, | received a letter from
Plaintiff evincingapparent confusion over the status of the c&¥®;.(33), and on May 25,

2016, | received a letter in response from counwbelrepresentelaintiff for the sole purpose
of mediation, reflecting a communication breakdown between counselantdfPsuch that the
settlement agreement was never executed, (Doc. 34). As aresult, | sdredtdtus conference
for July 14, 2016, (Doc. 35), and following that conference, set a briefiveglale for a motion

to dismiss from Defendant Montefiore, and a motion to dismisa 1199SEIU United Health



Care Wokers East (the “Union”), and four individual union membedamesSantiago Gladys
Wrenick, Estela Vasquez, and George Gresham (collectively, the “UniemdXefts”), (Doc.
36). In accordance with my instructions, Defendants filed thspactive motiong dismiss on
August 12, 2016, which included, attached to the Union Defendants’ matiarcal Civil Rule
12.1 notice. (Docs. 388; Docs. 4644.) On March 21, 2017, | entered a Memorandum &
Order dismissing Plaintiff's hostile work environment claggginst Defendant Montefiore, and
dismissing all claims againsts. Dyer-Crewe who had been named as a Defendamd, the
Union Defendant$? (Doc. 57.)

On April 5, 2017, Defendant Montefiore filed its answer to the Ameeiemplaint.

(Doc. 58.) On Agust 17, 2017, counsel entered an appearance on behalf of Plaintiff, dvho ha
been proceeding pro se. (Doc. 66.)

On September 28, 2018, Defendant Montefiore filed a motion for suynodgment as
to the only remaining claim, pursuant to Federal Rule of Civil Raee56. (Doc. 88.) In
support of the motion, Defendant submitted a Local Rule 56.1 StatefDec. 89), a
memorandum of law, (Doc. 90), and two declaratiwith exhibits (Docs. 9392). On October
31, 2018, Plaintiff opposed the motion hbiyny a memorandum of law, (Doc. 97), a Local Rule
56.1 Counterstatement, (Doc. 95), and a declaratitnexhibits (Doc. 96). On November 16,
2018, Defendant filed a reply memorandum, (Doc. 100), and an affiméfloc. 101).

I11. L egal Standard

Summaryjudgment is appropriate when “the parties’ submissions showrgat is no
genuine issue as to any material fact and the moving party is entiflethtoent as a matter of

law.” Fay v. Oxford Health Plar287 F.3d 96, 103 (2d Cir. 2002ge alsd~ed.R. Civ. P.

141 converted, in part, the Union Defendants’ motion to dismiss intoteomfor summary judgment.



56(a). “[T]he dispute about a material fact is ‘genuine’ . . . if theesnad is such that a
reasonable jury could return a verdict for the nonmoving pafnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materialitifmight affect the outcome of the suit
under the governing law,” and “[flactual disputes that are irrelemanhnecessary will not be
counted.” Id. On a motion for summary judgment, the moving party bears thel inirden of
establishing that noeguine factual dispute exists, and, if satisfied, the burden ghifte
nonmoving party to “set forth specific facts showing that there is airgeemssue for trial,id.,
and to present such evidence that would allow a jury to find in his, fseeGraham v. Long
Island R.R.230 F.3d 34, 38 (2d Cir. 2000).

To defeat a summary judgment motion, the nonmoving party “must de timan simply
show that there is some metaphysical doubt as to the materidl ftatsushita Elec. Indus. Co.
v. Zenith Rdio Corp, 475 U.S. 574, 586 (1986). “A party asserting that a fact cannot be or is
genuinely disputed must support the assertion by . . . citing to parjgarts of materials in the
record, including depositions, documents, electronically stofedhation, affidavits or
declarations, stipulations (including those made for purpodie ahotion only), admissions,
interrogatory answers, or other materials” Fed. R. Civ. P. 56(c)(1). In the event that “a
party fails . . . to properly addressodimer party’'s assertion of fact as required by Rule 56(c), the
court may,” among other things, “consider the fact undisputedufoges of the motion” or
“grant summary judgment if the motion and supporting materadsluding the facts
considered undigged—show that the movant is entitled to it.” Fed. R. Civ. P. 56(e)82), (

Additionally, in considering a summary judgment motion, ther€must “view the
evidence in the light most favorable to the 1maving party and draw all reasonable inferences

in its favor, and may grant summary judgment only when no reasonableftiact could find in



favor of the nonmoving party.Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (internal
citation and quotation marks omittedge also Matsushit@75 U.Sat 587. “[l]f there is any
evidence in the record that could reasonably support a jury’'scstéodithe noamoving party,”
summary judgment must be deniddarvel Characters, Inc. v. Simp810 F.3d 280, 286 (2d
Cir. 2002).

IV. Discussion

A. Discrimination Claim
1. ApplicableLaw

Under Title VII, it is “an unlawful employment practice for an employ. . to
discriminate against any individual with respect to [her] comg@ns terms, conditions, or
privileges of employment, because of such individual's realey, religion, sex, or national
origin.” 42 U.S.C. § 20002(a)(1). Under Title VII, discrimination claims based on race, color,
religion, and national origin are analyzed under the familiar tsirge burdesshifting
framework established iMcDonnellDouglas Corp. v. Greert11l U.S. 792 (1973)See
Mandellv. Cty. of Suffolk316 F.3d 368, 377 (2d Cir. 200@8gligious discrimination claims
under Title VII and the NYSHRL)Risco v. McHugh868 F. Supp. 2d 75, 9900 (S.D.N.Y.
2012) (race and color @igmination claims under Title VII)CrawfordBey v. N.Y. &
Presbyterian HospNo. 08 Civ. 5454(RJS), 2011 WL 4530193, at *3 (S.D.N.Y. Sept. 30, 2011)
(race discrimination claims under Title VIl and the NYSHRKymar v. N.Y.C. Sch. Constr.
Auth, No. 10Civ. 3559(PKC)(FM), 2011 WL 5929005, at*B (S.D.N.Y. Nov. 29, 2011)
(national origin discrimination claims under Title VIl and the B3HYRL). Under théicDonnell
Douglasframework, the employee bears the burden of setting forth a pacreadase of

discrimination. See411 U.S. at 802. To state a prima facie case, a plaintiff must shahe(1

10



belongs to a protected class; (2) she was qualified for the posiigsuat (3) she suffered an
adverse employment action; and (4) the adverse employaoemboccurred under
circumstances giving rise to an inference of discriminat®ee id The “burden of establishing
aprima faciecase igde minimis’ AbduBrisson v. Delta Air Lines, Inc239 F.3d 456, 467 (2d
Cir. 2001) (collecting cases). To estabkshinference of discrimination, a plaintiff must often
rely on indirect evidence of discriminatioee Rosen v. Thornburgd?8 F.2d 528, 533 (2d
Cir. 1991) (*A victim of discrimination is . . . seldom able toy@dis or her claim by direct
evidence ad is usually constrained to rely on the cumulative weight of cistamtial
evidence.”).

If a plaintiff successfully presents a prima facie case of discriminatierburden shifts
to the defendant to proffer legitimate, ndiscriminatory reasons foreéhadverse employment
action. SeeAbduBrisson 239 F.3d ati66, 46869. The defendant’s burden at this stage is also
“light,” Greenway v. Buffalo Hilton Hotel43 F.3d 47, 52 (2d Cir. 1998), and the employer
“does not need to prove by a preponderance of the evidence that theeatiagalot
discriminatory, but must present a clear explanation for the ackatkiare v. KleinNo. 06
Civ. 2202(LTS)(DCF), 2008 WL 4210471, at *4 (S.D.N.Y. Sept. 12, 2008). This burslenéi
of production, not persuasion; it ‘can involve no credibilityegassent.” Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 142 (2000) (quotitg. Mary’s Honor Ctr. v. Hicks(
U.S. 502, 509 (1993)). Although the burden of production shifts, “the ultiroatieto of
persuading the trier of fact of intentional discrimination rematrell times with the plaintiff.”
Scaria v. Rubin117 F.3d 652, 654 (2d Cir. 1997).

The burderthen shifts back to the plaintiff to demonstrate, by a preponderétioe o

evidence, that the proffered reason is a pretext for discriminafiea.United States v. City of

11



New York 717 F.3d 72, 102 (2d Cir. 2013jplcomb v. lona Col).521 F.3d 130141 (2d Cir.
2008) However, a “plaintiff is not required to show that the emplgyaroffered reasons were
false or played no role in the employment decision, but only thattaee not the only reasons
and that the prohibited factor was at least drtee motivating factors."Holcomh 521 F.3d at
138 (quotingCronin v. Aetna Life Ins. Co46 F.3d 196, 203 (2d Cir. 1995%ge also Henry v.
Wyeth Pharm., Inc616 F.3d 134, 156 (2d Cir. 2010) (“[A] plaintiff need only show that the
defendant was imtt motivated at least in part by the prohibited discriminatory animus.

In other words, to defeat summary judgment, “the plaintiff's iadifole evidence must
show circumstances that would be sufficient to permit a ratiordefiaf fact to infer thathie
defendant’s employment decision was more likely than not basekole or in part on
discrimination.” Stern v. Trs. of Columbia Unj\i31 F.3d 305, 312 (2d Cir. 1997). “To get to
the jury, ‘it is not enough to disbelieve the employer; the factfinuest also believe the
plaintiff's explanation of intentional discrimination.Weinstock v. Columbia Unj\224 F.3d
33, 42 (2d Cir. 2000) (quotingt. Mary’s 509 U.S. at 519kert. denied540 U.S. 811 (2003);
see alsdSchnabel v. Abramsp232 F.3d 8, 90-91 (2d Cir. 2000) (affirming summary
judgment in favor of defendant where plaintiff failed to presmdence upon which a
reasonable jury could conclude that age was a “determinative factor” in adveilsegraent
action). “Though the plaintiff's ltimate burden may be carried by the presentation of additional
evidence showing that ‘the employer’s proffered explanation is uhwof credence,’ it may
often be carried by reliance on the evidence comprising the prima facie caseitwibre.”
Cronin, 46 F.3d at 203 (quotingex. Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 256

(1981)).

12



2. Application

Defendant does not contest the first three prongs dfltizonnell Douglagprima facie
framework—that Plaintiff is a member of a protected class, that she was quabifiberf
position, and that she suffered an adverse employment acBerD€f.’'s Mem. 16-12.)

Plaintiff identifies as black and her national origin is Jamaicaef $D56.1  6), and thus she
belongs to a protected class. Plafritéld her position for approximately six years prior to her
suspension and subsequent termination fifl 1, 6667, 84), and Defendant does not allege that
there was any change in her qualifications. Finally, Plam&finployment was terminated
whichis an archetypal adverse employment action under Title \@& Byer v. Cty. of Nassau
524 F.3d 160, 163 (2d Cir. 2008Employment actions that [the Second Circuit has] deemed
sufficiently disadvantageous to constitute an adverse employaogoi include a termination of
employment, a demotion evidenced by a decrease in wage or salary, a legsislstd title, a
material loss of benefits, significantly diminished mateesponsibilities, or other indices
unique to a particular situation.” (intexl quotation marks omitted)Plaintiff's suspension also
gualifies as an adverse action for purposes of Title 8deHill v. RayboyBrauestein 467 F.
Supp. 2d 336, 3556 (S.D.N.Y. 2006).

Defendant argues that Plaintiff fails to establish a priroe fease of employment
discrimination because there is no evidence of discriminatory inyghtlpeople who made the
ultimate decision to terminate her employmeiMs. Reyes, Ms. MadheGhin, and Mr.
O’Connell. (SeeDef.’s Mem. 13+12.) According to Defedant, Plaintiff identifies Ms. Dyer
Crewe as the only person at Montefiore who harbored prejudice against hezcangebMs.
Dyer-Crewe was not a final decisianaker and “never sought Plaintiff's termination or any

other specific form of discipline[,]Jthere can be no inference of discriminatioBed id. This

13



argument misconstrues the relevant legal standard. “The Second Gicadritluded . . . that
even when the ultimate decisionmaker has no record of disatinjnanimus, a plaintiff may
prove discrimination based on evidence that an ‘individual shown to hayejpermissible
bias played a meaningful role in the . . . proceskénchi v. Hanesbrands IndNo. 10Civ.
1662PKC), 2011 WL 4343418, at *5 (S.D.N.Y. Aug. 12, 2011) (quotigkerstaff v. Vassar
Coll., 196 F.3d 435, 450 (2d Cit999));see also Bickerstafi96 F.3d at 450 (noting that “the
impermissible bias of a single individual at any stage of [an employmerd¢ss may taint the
ultimate employment decision in violation of Title VII'EEdrisse v. Matrriott Initl, Inc., 757 F.
Supp. 2d 381, 3890 (S.DN.Y. 2010) (‘Unlawful discriminatory bias on the part of anyone
meaningfully involved in the process leading to an adverse empldyatiéon suffices to
support an inference of discriminatory intent.”).

As an initial matter, PlaintifSufficiently estabthes discriminatory animus on the part of
Ms. DyerCrewe througliPlaintiff's testimony thaiMs. Crewe referred to her as “ugly black
woman from Jamaica(Pl. Dep. 21:1115.), and her testimony that she delivered a letter to Ms.
Reyes informing her thas. DyerCrewe told Plaintiff that “you black women from Jamaica, all
you do is run down money,” (Def.’s 56.1 { 41), and “all you black people faomida have [a]
big mouth,” {(d. | 45). Defendant does not attempt to rebut Plaintiff's testimony or to
demonstrate that there is no issue of triable fact as to wheth&yisCrewe made statements

to Plaintiff demonstrating discriminatory animtts(See generall{pef.’s 56.1.)

15| note that, although Defendant refers-tand in fact quotes directly fremPlaintiff's letters in its Local Rule
56.1 Statement, these letters areljikleadmissible hearsay. However, Plaintiff provides admissible testimonial
evidence that Ms. DyeCrewe made discriminatory statemetisgePl. Dep. 21:1415), and Defendant identifies no
evidence in the record calling the accuracy of that testimdaoygimestion. Although I find that there are issues of
fact relating to discriminatory animgsich that summary judgment cannot be granted to Deferflamttiff will

face a difficult task establishing Ms. Dy€rewe’s discriminatory animus at trial an@yng that any animus she
did harbormotivated, at least in pathe termination oPlaintiff's employment.
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With regard to Ms. DyeCrewe'’s role in the process that led to the termination of
Plaintiff's employmentDefendant admits that Ms. Dy@rewe: (1) was the first person to
report Plaintiff's alleged misconduct on December 5 and 6, 2013 tiViatshocChin, (id.

65); (2) initially informed Plaintiff that she was suspendet!,f(61); (3) conducted the meeting
with Plaintiff and her union representative, among othermvestigate the matter that led to
Plaintiff's suspension,d. 1 71); (4) preparedsummary of the meeting and provided it to Ms.
Reyes, who reviewed the summary as part of her investigatioff, {3); (5) participated in a
follow-up meeting with Ms. Reyes to review the facts;pi@pared the draft notice of
termination; (7) deliverethe final notice of termination to Plaintifid¢ 1 84); and (8)
participated in the grievance hearing at which Plaintiff's termonawas upheld,id. 1 85-88).
For purposes of establishing a prima facie case of discriminatisrevidence is suffient to
raise an inference of discrimination because it establishes thatODgeedisplayed
discriminatory animus anplayed a meaningful role in the process that lathé@dverse
employmeniactionagainst Plaintiff.

Defendanton the other hanaffers no discussion of the standard applieBinckerstaff
and its progeny. As the movant, Defendant bears the burden ofsstapthat it is entitled to
summary judgment, and its failure to demonstratettigae are no issues of material fact related
to whetheiMs. DyerCreweplayeda “meaningful role” inthe terminationof Plaintiff's
employmenis sufficient to rejecDefendant’'sargument that Plaintiff has not established a prima
facie case of employmediscrimination. In any event, even if Defendant had attempted to
demonstrate that Ms. Dy€&rrewe did not play a meaningful role in the termination of Plaistiff
employment, in light of the undisputed facts noted alize®ndant likely would have failed

any attempt to demonstrate that there is no genuine dispute as hemdred to what degree Ms.
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Dyer-Crewe’s discriminatory animus affected the decision to termiplatiatiff's employment.
SeeEdrisse 757 F. Supp. 2d 3890 (S.D.N.Y. 2010) (denyingummary judgmentvhen an
individual with discriminatory animus filed a letter and orallyatdsed behavior that ultimately
led to an adverse employment actiéh).

Defendant offers two reasons for Plaintiff's termination: (&)rRiff's act of working
shifts during the leave she had been granted on December 5 and 6, 2013; aaitt{&)sPI
failure to punch out when she left her shift on December 6, 2013. (Defris 3-14.)
Notwithstanding these proffered reasons, Defendant is not entitiedrimaryudgment, as
there is sufficient evidence in the record to permit a reasonable jurpttude that these
reasons were pretext for unlawful discrimination.

Plaintiff's leave on November 29, December 2, and December 3, 2013 wesdeint
Montefiore’stimekeeping system as “Bereavement.” (Def.’s 56.1 § 58.) On Decerabdréy
2013—the days on which Defendant asserts that Plaintiff impropeclyed overtime shifts
Plaintiff's leave was entered as “Vacation,” not “Bereavement” or “Emesg¥acatian.” (See
id. 71 23, 28; Def.’s Mem. 5 n.2.) Reyes testified that, a person who &cation “can still
work in another department.’SéeReyes Dep. 110:T1.) Although Ms. Reyes testified that

taking overtime shifts in a different department duriagation may not be “appropriate,” it has

16 Defendant also argues that because Ms. @yeweand Plaintiff are botblack and JamaicaiVs. DyerCrewe
is entitled to “an inference agandiscriminatior’ (Def.’s Mem. 12 (quotin®enedith v. Malverne Union Free
Sch. Dist. 38 F. Supp. 3d 286, 319 (E.D.N.Y. 2014hldwever, in the €ontext of racial discrimination in the
workplace,” the Supreme Court has “rejected any conclusive pptisumthatan employer will not discriminate
against members of [her] own racéJncale v. Sundowner Offshore Servs.,,I523 U.S. 75, 78 (1998) (citing
Castaneda v. Partidat30 U.S. 482, 499 (1977) (“Hjvould be unwise to presume as a matter oftlat’human
beings of one definable group will not discriminate against other merobirsir groug’)). Defendant’s Local
Rule 56.1 Statement does not attempt to demonstrate that there is né isabkedact as to whether Ms. Dyer
Crewe made statemis to Plaintiff demonstrating discriminatory animuSeé¢ generallipef.’s 56.1.)
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“happened before.”1d. at88:1017.) Defendantlid not submit as evideneay written policy
prohibiting employees from taking overtime shifts during any typelefcded leave, natoes
Defendantdentify any enployee who has been subjected to discipiitet alone terminatioof
employment—for violation of any such purported unwritten policy.

Defendant’s second proffered reason, Plaintiff's failurenbely punch out on December
6, 2013, faes no better. As an initial matter, although Defendant claimstsfast proffered
reason, “standing alone, constitutes a terminable offeBsdg¢hdanimakes no such claim
regarding an isolated incident of failing to “punch out tynghen[Plaintiff] left her shift
December 6, [2013].” JeeDef.’s Mem. 14.) Moreover, this reason is subject to similar
infirmities as the first reason. Ms. Dy€rewe testified that she had never terminated anyone’s
employment for untimely punches, nor was she aware of any persse whmployment had
been terminated for untimely puncheSe¢Dyer-Crewe Dep. 139:85.)1" The only written
policy Defendant identifies that was implicated by Plaintiff'smely punch was a general
policy against “[d]ishonesty, falsification of recordsports, documents or time/attendance
records.” SeeMalley Decl. Ex. O.) Once again, Defendant does not identify anyogegwho
has been subjected to disciphréet alone terminationf employment—for untimely punches.
In addition, although Ms. Dye€rewe included the untimely punches in the initial draft of
Plaintiff's termination notice, Ms. Reyes specifically directed to remove untimely punches as
the reason forerminating Plaintiffs employment(SeeReyes Decl. Ex. F.) Defendant’s
anomalas application of policies against Plaintiff, when considered in catibmwith the

triable factual issues regarding the discriminatory remarks allegeatie by Ms. DyeCrewe,

17“Dyer-Crewe Dep.” refers to the transcript of the deposition of Yvonne-Dyewe, dated June 22, 2018,
excerpts of which are attached to the Malley Declaration, @yl@kecl. Ex. C), and to the Ranni Declaration, (Ranni
Decl. Ex. B).
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and her role in the process leading to Plaintiff's terminasapports dinding that a reasonable
jury could find that Defendant’s proffered reasons “were not thereasons” fothe
termination ofPlaintiff's employmentand that Ms. DyeCrewe’s discriminatory animus was at
least one of thémotivating factors.”Holcomh 521 F.3dat 138 (quotingCronin, 46 F.3dat

203).

Accordingly, Defendant’s motion for summary judgment on Pldisitifiscriminatory
termination claim is DENIED.

B. Retaliation

After | entered my March 21, 2017 Memorandum & Order, Plaintiff's o@hgaining
claim was her discriminatory termination claim against Defendamtt&fiore. SeeDoc. 57, at
21, 2425, 30.) In her opposition to Defendant’s motion for summary judgniaintiff raises,
for the first time, a new claim that her termination was retaliatiothioprotected activity of
reporting Ms. DyeiCrewe’s discriminatory statements. (Pl.’s Opp-1) Plaintiff initially
brought this case pro se, but she has been represented by counsaligustel 7, 2017. See
Docs. 66, 69.) Nonethelesdaitiff never sought leave to filed a second amended complaint to
include a retaliation claim. Anticipating that Plaintiff may try tolude a retaliation claim in
her briefing, Defendant noted that the Amended Complaint did mgfeadluch a claim. @.’s
Mem. 26-23.)

In her opposition, Plaintiff makes no attempt to address thereegeints for amending
pleadings set forth in Rule 15 of the Federal Rules of Civil Procedistead, she merely states
that Defendant would not be prejudiced because “they’ve clearly todérthis part of the
claim all along—certainly well enough to address it proactively as summary judgmevants,”

and proceeds to argue the merits of her claim. (Pl.’s Opfl518However,Rule 15 does not
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permit a new claim to be added any time a plaintiff comes to unilateral dediiomithat
another party will not be prejudicédl.Indeed, after the time to amend as a matter of course has
expired, “a party may amend its pleadogy with the opposing partg written consent dhe
courts leave’ Fed. R. Civ. P. 15(a)(2) (emphasis addeelpnintiff does not have Defendant’s
consent to now include a retaliation claim, and Plaintiff hageepiested leave of ti@urt to
amend her pleading. Accordingly, Plaintiff has not adequately plidna for retaliatory
termination, and she will be precluded from seeking liability anttieory at trial.

V. Conclusion

For the foregoing reasons, Defendant Montefiore’s motion for sumpdgynent is
DENIED. TheClerk of Court is respectfully directed to terminate the open moti@oatiment
88. Additionally, it is hereby:

ORDERED thathe parties are directed to appear for a status conference on November 1,

2019to discuss a schedule for pretrial submissions and potentialdtes.

SO ORDERED.

Dated: September 29, 2019
New York, New York

Vemon S “ Brodnck |
United States District Judge

8 Here, Defendant credibly argues that it would be prejudiced by thentieénaur addition of a retaliation claim.
Defendant asserts that “had Plaintiff actually alleged retalidléiendant’s litigation strategy would undoubtedly
be different.” (Def.’s Reply 1,0ee alscAnsam Assocs., Inc. v. Cola Petroleum,,[ 680 F.2d 442, 446 (2d Cir.
1985) (noting that permitting amendmenteéspecially prejudicial” where “discovery [hadteady been completed
and [defendant has] already filed a motion for summary judgmefiDgf.’s Reply” refers to the Reply
Memorandum of Law in Further Support of Defendant’s Motion for Sumidiadgment, filed November 16, 2018.
(Doc. 100.)
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