Krupinski v. Laborers Eastern Region Organizing Fund

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

No. 15¢cv-982(RJS)

DANIEL KRUPINSKI,

Plaintiffs,

VERSUS

L ABORERSEASTERN REGION ORGANIZING FUND,

Defendant

OPINION AND ORDER
September 30, 2016

RICHARD J.SULLIVAN , District Judge:

Plaintiff Daniel Krupinski (Krupinski’)
bringsclaimsfor unpaid wageanderthe Fair
Labor Standards A¢tFLSA”) and the New
York Labor Law (“NYLL"), and for statutory
damages undeNew York’s Wage Theft
Prevention Act (“WTPA”), against his
former employer, Defendant Laborers
Eastern Region Organizing Fund
(“LEROF). Now before the Court are (1)
Defendant LEROF motion for summary
judgment (Doc. No. 26), and (Blaintiff
Krupinski's crossmation for partial
summary judgment (Doc. No. 32under
Federal Rule of Civil Procedure 56Both
motions turn, principally, on whether

! The following facts are generally taken from

Defendant’sLocal Civil Rule 56.1 Statemer{Doc.

No. 28 (“Def. 56.1"), Plaintiff's Counterstatement
(Doc. No. 33 (“Pl. 56.1 Counter”)), the declarations
submitted in support of and in opposition to
Defendant’s motion for summary judgment and
Plaintiff's motion for partial summary judgment, and

Krupinski was a “bona fide administrative
employee” exempt from the overtime
provisions ofthe FLSA and the NYLL.For
the reasons set forth below, Defendant’s
motion is grantedand Plaintiff's motion is
denied.

|. BACKGROUND
A. Facts

DanielKrupinskiis a former employee of
LEROF, a nonprofit labor organization
associated withthe Laborers International
Union of Noth America(“LIUNA”) .} (Def.

the exhibits attdwed thereto (Doc. Nos. 290, 34-

35). Unless otherwise noted, where one party’s 56.1
Statemenor Counterstatemeid cited, the other party
does not dispute the fact asserted, has offered no
admissible evidence to refute that fact, or merely
objects tomferences drawn from that fact. In deciding
the parties’ crossmotions, the Court also considered

Doc. 39
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56.1 f 1.) LIUNA, a labor union that
representsthousands of memberg the
construction industry, has established
“nationallyrecognized labemanagement
funds to promote a skilled and productive
workforce, create a safe and healthyrkvo
environment, and work collaboratively with
project owners, contractors, and government
officials to promote the union construction
industry” (Id. 1Y 2-3) LEROFwas formed
in 1997to serve as LIUNA's first regional
organizing fundfor the geographic territory
of New York City, Long Island, New Jersey,
and Delaware(ld. 11 4 6.) LEROF’s“core
mission is to organize neumion workers to
increase membership for the local unigins
its geographical territoryand thus increase
market share for LIUNA as a whole.Id 11
4-5;see also id] 7.) LEROF carries out its
mission by organizing workers, which
“entails educatingthem] about the benefits
of union membership and campaigning to
have workers elect to join LIUNA.”I4. 1 8.)

LEROF employs a staff of about fifty
organizersto run itsorganizing campaigns.
(Id. 110; see also idff 9-10 (“The power of
LEROF rests in the skills and talents of
members who actively paipate in
organizing campaigns.”).) From most junior
to most senior, LERORK five employee
positionsare:(1) “Volunteer Organizer,(2)
“Organizer |” (3) “Organizer 11,”(4) “Lead
Organizer,” and (5) “Coordinator”
(collectively, “Organizers”) (Id. § 11.)
Volunteer Organizers afhered “to work on a
specifc campaign for a specific period of
time” (Doc. No. 3683 at 6) and arpaid a bi
weekly salaryplusbenefits(Def. 56.1 § 14)
All other Organizers work 35 hours or more
per week(Doc. No. 303 at 6) andare also

Defendant’'smemorandum of law in suppodf its
motion for summary judgmer{Doc. No. 27 (“Def.
Mem.")), Plaintiff's memorandum of law in support of
his cros-motion for partial summary judgment and in
opposition to Defendant’s motion (Doc. No. 36 (“Pl.

2

paid a biweekly salaryplus benefits(Def.
56.1 {1 13. According to LEROF’s job
descriptions, all  Organizers’ duties
“generally include, but are not limited to:
house calling nownion workers; house
calling union workers; [performing]
committee work; assisting in setting up
campaigns; conduct[ing] meetings with
workers; mobiliz[ing] and empower[ing]
workers;  participat[ing] in  corporate
campaign activities; public speaking;
information gathering; rallying; picketg;
and leafleting.” Id. 1 12;see alsdoc. No.
30-1) LEROF'semploye manual- a copy
of which Krupinski apparently reviewed and
signed on January 23, 20k&€éDoc. No. 30

3 at 15)- states thaOrganizersare“exempt
employees” under the FLSAd( at 7).

Krupinski, a graduate of Berkdey
College with a bachelors dege in
international business, was employed by
LEROFas an @ganizer from approximately
June 2010 to April 2014.(Doc. No. 291
(“Pl. Depo.”) at 48:1-3, 48:11;Def. 56.1 1
28-29, 7Q) From roughly June 2010 to
February 2012,Krupinski worked as a
Volunteer Organizer (Def. 56.1 1 29.)He
wasthen promotedo Organizer I(id.), and
in early 2013he was promotedigain to
Organizer 1l Doc. No. 34-3 at 60:1318).
Krupinski was terminatedin April 2014.
(Def. 56.1 1 70

Krupinski's duties as an Organizer
generallycorresponded withthoselisted in
LEROF's job description (d. T 44 PI.
Depo. at 23:2424:23.) Krupinski’'s primary
objective was to “[mptivate” “[e]ducate,”
and “[tJrain” construction workersand
convince norunion workers to join LIUNA,

Mem.”)), Defendant’s reply in further support of its
motion and in opposition to Plaintiff's cressotion
(Doc. No. 37 (“Def. Reply”)), and Plaintiff's replyi
further support of his crossotion and in opposition
to Defendant’s motion (Doc. No. 38 (“Pl. Reply™)).



thereby increasing LIUNA’s market share.
(Def. 56.1 § 46 (quoting PIl. Depo. at 29:1,
29:6); see alsd”l. Depo. at 294 (trying to
improve the market share was Krupinski’
“lob almost . . . every day’). Krupinski’s
dayto-day duties consisted mainly of
“fieldwork” that entailed organizing and
educatingnonunion workers(Def. 56.1 11
45, 55, 57, speaking with the public about
LIUNA’s goals (id. T 59) communicating
with “contractors/owners/management”
(Doc. No. 302 at 4) conducting houseatls

to recruit norunion workers(Def. 56.1 91
49, 67-68), assessing targets for house calls
(id. 9 50, 66), and, most notably,
conducting job site actions at ranion
worksites” Oef. Mem. at 15see alsdDef.
56.11 56 PI. Depo. at 38:22-24).

Job site actions occupied a significant
portion of Krupinski’'stime as an Organizer.
(Def. 56.1 § 56.) Krupinski participated in
both “rat actions” and “casket actions.Id.j
Rat and casketactions are essentially
denonstrations conducted at nranion
worksites,using either an inflatable rat or a
coffin as a symbol of protestld( 11 56-57.)
The purpose of rat and casket actions is to
“[bJring[] attention” to companies that
provide “substandard” working conditions
andto put pressure othem to changansafe
practices,pay their employeesogpd wages
and benefits, and hire union workergPI.
Depa at 67:4-21.) Krupinski testified that
focusing this kind of negative attention on
non-unioncompanies is powerful meanef
persuadingthem to change their practices.
(See d. at 67:48) Krupinski further
testified thata successful rat or caskattion
generally requiresSkeep[ing] the line active
as much as possible, atalk[ing] to people
and [tellig them] well developed stories,
examples, and, basically, provid[ing the
workers at a site] with knowledge about [the]
industry, about the danger[s] they are facing”
by working in substandard conditignand

how LIUNA can help them address H®
issues. If. at 92:1219.) In shortrat and
casket actions advancdEROF's core
missionto “eliminate as many as possible
non-union comparisons on the market” and
increaseLIUNA’s market share (Pl. Depo.
at 24:17-18; Def. 56.1 1 5.)

B. Procedural History

On February 10, 2015,Krupinski
initiated this action by filing a Complaint
assertinglaims under the FLSA, NYLL, and
the WTPA. (Doc. No. 1 (“Compl.”) The
Complaint alleges thatEROF failed to pay
Krupinski overtime compensatn for work
he performedas an Organizer each week in
excess of forty hours in violation of the FLSA
and the NYLL and thatLEROF failed to
provide Krupinskiwith a certain form in
violation of the WTPA. (Id. 11 13, 15, 17,
20-21) Discovery closedon October 19,
2015 geeDoc. No. 15)and onDecember 5,
2015LEROF moved for summary judgment
on the ground that Krupinski was a bonaefid
administrative employe@xempt from the
overtime provisions of the FLSA and the
NYLL (Doc. No. 26). On December 24,
2015, Krupinskifiled a crossmotion for
partial summaryudgmenton the issue of
LEROF's liability. (Doc. Na 36) Both
motions were fully briefedby January 22,
2016. (Doc. Nos. 27, 36-38.)

[I. LEGAL STANDARD

UnderRule 56(a) of the Federal Rules of
Civil Procedure, “[tlhe court shall grant
summary judgment the movant shows that
there is no genuine dispute as to any material
fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(a). There
is “no genuine dispute as to any materialfact
where (1) the parties agree on all facts (that
is, there are no disputed facts); (2) the parties
disagree on some or all facts, but a reasonable
factfinder could never accept the nonmoving



party’s version of the facts (that is, there are
no genuinely disputed factgee Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986); or (3) the parties
disagree on some or all facts, but even on the
nonmoving party’s version of the facts, the
moving party would win as a matter of law
(that is, none of the factual disputes are
material), see Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

In determining whether a fact is
genuinely disputed, the court “is not to weigh
the evidence but is instead required to view
the evidence in the light most favorable to the
party opposing summary judgment, to draw
all reasonable inferences in favor of that
party, and to eschew credibility
assessmentsWeyant v. Okstl01 F.3d 845,
854 (2d Cir. 1996). Nevertheless, to show a
genuine dispute, the nonmoving party must
provide “hard evidence D’Amico v. City of
N.Y, 132 F.3d 145, 149 (2d Cir. 1998), “from
which a reasonable inference in [its] favor
may be drawn,’Binder & Binder PC v.
Barnhart 481 F.3d 141, 148 (2d Cir. 2007)
(internal  quotation  marks  omitted).
“Conclusory allegations, conjecture, and
speculation,’Kerzer v. Kingly Mfg.156 F.3d
396, 400 (2d Cir. 1998), as well as the
existence of a mere “scintilla of evidence in
support of the [nonmoving party’s] position,”
Anderson477 U.S. at 252, are insufficient to
create a genuinely disputed fact. A moving
party is “entitled to judgment as a matté
law” on an issue if (1) it bears the burden of
proof on the issue and the undisputed facts
meet that burden; or (2) the nonmoving party
bears the burden of proof on the issue and the
moving party “show[s] — that is, point[s]
out . . .—that there is an absence of evidence

2 The Secretary’s regulations “have the force of law,
and are to be given controlling weight unless they are
found to be arbitrary, capricious, or nigstly
contrary to the statute."Ramos v. Baldor Specialty
Foods, Inc, 687 F.3d 554, 559 (2d Cir. 2012) (quoting
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[in the record] to support the nonmoving
party’s [position].” Celotex Corp. v. Catrett
477 U.S. 317, 325 (1986).

When crossnotions for summary
judgment are filed, “the standard is the same
as that for individual motions fousmmary
judgment.” Nat. Res. DefCouncil v. Evans
254 F. Supp. 2d 434, 438 (S.D.N.Y. 2003)
(citing Morales v. Quintel Entm’tinc., 249
F.3d 115, 121 (2d Cir. 2001) “The court
must consider each motion independently of
the other and, when evaluatiraph, the court
must consider the facts in the light most
favorable to the nomoving party.” Id.
(citing Morales 249 F.3dat 12).

[1l. DISCUSSION
A. FLSAClaim

The FLSA generally requires that
employeesbe paidovertime forany work
donein excess of forty hours per weedee
29 U.S.C. § 207(a)(1)butit carves out an
exemption from thevertime requirement for
“bona fide . . administrative’employeesid.

§ 213(a)(1). The statute gives th&ecretary
of Labor “broad authority to ‘defin[e] and
delimi[t]’ the scope of the exemptionAuer
v. Robbins 519 U.S. 452, 456 (1997)
(quoting 29 U.S.C. § 213(a)(1j) Underthe
Secretary’s implementing regulations, an
exempt administrative employee is one:

(1) [who is] [clompensatedon a
salary or fee basis at a rate not less
than $455 per week . . . exclusive of
board, lodging or other facilities; (2)
[wlhose primary duty is the
performance of office or nemanual

Freeman v. Nat'| Broadcasting G&0 F.3d 78, 82 (2d
Cir. 1996));see also Long Island Care at Home, Ltd.
v. Coke551 U.S. 158, 165 (2097observing that the
FLSA “explicitly leaves gaps” that th®ecretaryhas
“the power to fill . . . through rules and regulations”).



work directly related to the

management or general business
operatios of the employer or the

employer's customers; and (3)
[wlhose primary duty includes the

exercise of discretion and

independent judgment with respect to
matters of significance.

29 C.F.R. 8 541.200The employer beatbhe
burden of showing thatn employee is
exempt from the overtime provisiprsee
Bilyou v. Dutchess Beer Distribs., In&00
F.3d 217, 222 (2d Cir. 2006), and the
Supreme Court has held that exemptions to
the FLSA “are to be narrowly construed
against the employers seeking to assert them
ard their application limited to those
establishmentsplainly and unmistakakl
within their terms and spirit,Arnold v. Ben
Kanowsky, In¢.361 U.S. 388, 392 (1960)
see alsdilyou, 300 F.3dat 222(same) As
applied toKrupinskiin this case, thearties
disputeall three elements of the test for an
exempt administrative employe&he Court
will address each elememt turn.

1. Salary Basis

Theparties agree th#dtrupinskiwas paid
on a salary basis from 2011 to 20(Zef.
56.1 1Y 13, 32, 388, 4041; Pl. 56.1
Counter 11 13, 32, 388, 46-41), but they
dispute whetheinewas paid on a salary basis
in 2010(Def. 56.1 11 14, 16, 331, 34, 39;
Pl. 56.1 Counter 1 14, 16,-31, 34, 39).
Under the Secretary’'s regulat®y an
employee is paid on a salary bagdishe
“regularly receives each pay period on a
weekly, or less frequent basis, a
predetermined amount constituting all or part
of [his] compensation.” 29 E.R. §
541.602(a).His pay must hot[be] subject to
reduction because of variations in the quality
or quantity of the work performed” and he
“mustreceive the full salary for any week in
which[he] performs any work without regard
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to thenumberof days or hours worked.Id.
Importantly, however, “[a]ln employer is not
required to pay the full salary in the initial or
terminal week of employment. Rather, an
employer may pay a proportionate part of an
employee’s full salary for the time actually
worked in the first and last week of
employment.”ld. 8§ 541.602(b)(6).

The record reflects thatEROF pays all
Organizers a fixed biveekly salary.(Def.
56.1 9 13-14.) Krupinski contends
however,that he was not compensated on a
salary basis in 2010 because of three
supposedpay discrepanciesthat ocairred
during the first three pay periods of his
employment at LEROF. Specifically, o
June 18, 2010, Krupinski was paid
$2,095.36; on July 2, 2010, he was paid
$2,619.20; and oduly 16, 2010, he was paid
$2,661.00. (Pl. Memat 14 (citing Doc. 34
1).) For each of theelevenremaining pay
periods in 2010, Krupinski was paid
$2,683.20. (Def. 56.1 81, 34.) Krupinski
argues that the pay discrepancies in the first
three pay periods “demonstrate that in 2010
Krupinski's compensation in wages was
subject © reduction because of variations in
the quantity of work performed,” and that he
was therefore treated as an hourly rather than
a salaried empl®@e in 2010. (Pl. Memat
14-15.)

Krupinski is incorrect. The undisputed
payroll statements in the record show that
Krupinski was paid a biveekly salary,
calculated by multiplying a fortiour work
week by a collectively bargained wage rate,
from the beginningof his employment at
LEROF. ef. 56.1 9 30-31) The
supposed pay discrepancies in the first three
pay periods of his employment are easily
explained. Krupinski's June 18, 2010 wages
were simply prerated,as explicitly permitted
by the Secretary’s regulatiorsge29 C.F.R.

§ 541.602(b)(6)sincehe sarted at LEROF



in the middle of the week.SgeeDef. Reply at
7-8 (citing Def. 56.1 B0-31).) Krupinski’s
July 2, 2010 wages reflected the thmmrent
collectively bargained wage rataultiplied

by a full pay period (SeeDef. 56.1 36-

31; see alsoDef. Replyat 8.) On July 8,
2010, the collectively bargained wage rate
increasedDef. 56.1 1 31see als®ef. Reply

at 8, meaning that all employees’ salaries
were calculated in accordance with the new
rate. Since the rate increase occurred three
days into the new payroll period, employees’
wages for that payroll period were calculated
according to the old bargained rate for the
first three days, and accordingth@ new rate

for all days thereafter(Def. 56.1  31see
also Def. Replyat 8.) Krupinski's July16,
2010 wages thus reflected the rate increase
that occurred three days into the payroll
period. GeeDef. 56.1 1 3) Krupinski's
next paychecks, and all paychecks thereafter,
reflected the rate increaseultiplied by the

full pay period. $eeDef. 56.1 T 3]

In light of this explanationthereis no
basis in the record for Krupinski’s contention
that his pay in 2010 was subject to reduction
for variations in the quality of work
performed. Accordingly, since the
undisputed facts indicate that Krupinski was
paid on a salary basis from the beginning of
his employment at LERORhe Court finds
that the first element of the FLSA’s
administrative exemption test is satisfied.

2. Primary Duty

To edablish thesecondelementof the
administrative exemptign LEROF must
show that Krupinski's “primary duty”
consisted ofa) “ office or noamanual work
that was (b) “directly related to the
management or general business operations
of [LEROF] or [LEROF’s] customers 29
C.F.R. 8 541200(a)(2). The Secretary’'s
regulations define “primary duty” a%he
principal, main, major or most important duty
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that the employee perforth&nd add that
“[d]etermination of an employee’s primary
duty must be based on ahle facts in a
particular case, with the major emphasis on
the character of the employee’s job as a
whole.” 1d. § 541.700(a). The regulations
offer a nonexhaustive list ¢dictors for courts

to consider when determining an employee’s
primary duty, includig the relative
importance of exemptiuties as compared
with nonexemptduties andthe amount of
time spent performing exempt world. The
Court will address each su#bement in turn.

a. Office orNon-Manual Work

The Secretary’s regulations do not
separately define “office or nemanual
work,” but they do specify that the overtime
pay exemptiondoes not apply to “manual
laborers or other ‘blue collar’ workers who
perform work involving repetitive operations
with their hands, physical skill and energy
such as fAonmanagement productidme
employees and nemanagement employees
in maintenance, construction and similar
occupations.” 29 C.F.R. § 541.3(age also
id. (listing as further examples carpenters,
electicians, mechanics, plumbers,
construction works, and laborers)Courts
interpreting the Secretary’s regulations have
found thatfieldwork may qualify as exempt
nonmanual work, see Savage v. UNITE
HERE No. 05cv-10812 (LTS), 2008 WL
1790402, at *¢S.D.NY. Apr. 17, 2008), and
that exempt employees “can perform some
manual work without losing exempt status,”
id. (quoting Schaefer v. Indiana Michigan
Power Co, 358 F.3d 394, 4016th Cir.
2004)).

The parties dispute whethdéfrupinski’s
dutiesas anOrganizer consistegdrimarily of
“office or nonmanwal work’ as opposed to
“manual work.” (SeePl. Mem. & 9; Def.
Mem. at 10.) Krupinski’'s testimony
establishes that he spent the majority of his



time performing fieldwork— rat actions,
casket actions, luse calls, leafleting- and
relatively little time doing traditional office
work. (Def. 56.191 43-44 (iting Pl. Depo.

at 24:12-19);see alsoDoc. No. 302 at 6
(indicating that Krupinski’s duties included
“[o]rganizing rallies,” “[clommunity
organizing, “[h]Jouse calling workers,”
“[ilnformation lines,” *“[c]hecking job
sites”)) The undisputed facts also establish
that the purpose of Krupinski's fieldwork
was to“[ijnform the laborer, local members,
about what’s going on when it comes to the
construction market. Motivate them.
Educate them. Train them. Whenever there
is opportunity to do so fight for the rights for
their . . . stability of their employment. . . .
[B]agcally, eliminate as many as possible
non-wnion comparisons on the marKet(PI.
Depo. at 24:1118 see also id.at 25:78
(samg.) The undisputed evidence in the
recordfurther shows that Krupinski's “day
to-day activities . . . centered on [his] alyilit
to communicate with, recruit and motivate
workers” andhathis succesas an Organizer
“depended not on [his] manual dexterity or
physical talents,” but on his interpersonal
skills and knack for identifying and
developingtarget workers. Savage 2008
WL 1790402, at *6.(SeePI. Depo. at 33+

17 (Krupinski testifying that he and his-co
workers  would identify ~ “potential
candidates” who, “in our opinion,” were
“worth . . . follow[ing]” up on and who could
“provide” the organizers with “more
address[espnd . . . people . . . worth . . .
talk[ing to] in order to organize [an] entire
[non-unionized] company” and that this
process was essentially “a campaign. ta
organize” such a companypef. 56.1 1 47
(Krupinski’'s work also involved “attend[ing]
conferences to learn about the union’s market
share and develop the information necessary
to inform union and nownion members in
the course of his duties.”).) In sum, the Court
finds that Krupinski's fieldwork was “of a

very different type than the work th#he
[Secretary’s] regulations characterize as
‘manual’ in nature.” Savage 2008 WL
1790402, at *qlisting Secretary’s examples,
including carpentry, plumbing, construction
work); see alsdRinconv. Am. Fed'rof State,
Cty., & Mun. Emp,, No. 12cv-4158 MEJ),
2013 WL 4389460, at *18N.D. Cal. Aug.
13, 2013)“Consigent with an interpretation
of ‘non-manual work’ that includes work
performed outside the office, courts have
found that union organizers and business
representatives working outside of afice

or in the field can be exem@dministrativé
employees.(citing examples))aff'd, 638F.
App’x 631 (9th Cir. 2016).

Krupinski strives mightily to denigrate
his work and protestghat his duties were
primarily manual in nature because
conducting rat actions required him to spt
an inflatable ratwhich “[sJome days, . . .
required  constant  adjustments and
maintenance due to weath@nditions, such
as strong wind$ and conducting casket
actions required him to retrieve caskets from
storage, load them in a van, and deliver them
to jobsites (Pl. Mem. at 9 Krupinski adds
that rat and casket actions required him to
“[be] on [his] feet moving about while
distributing fliers,” duties that, like manual
labor, involve‘repetitive operatins with the
hands, physical skill, and . . . energyfd.}

As noted earlier however, “an exempt
employee can perform some manual work
without losing exempt statusSavage2008
WL 1790402, at *6 In this caseKrupinski’s
physical tasks were mereigcidental tohis
primary, nommanual duty of organizing
workers. Accordingly, the Court finds that
these peripheral tasksven if theywere
manual in naturegdo not removeKrupinski
from the scope of the FLSA’s administrative
employeeexemption Seeid. at *6 (finding
that “[n]either the limited leafleting [that
p]laintiff performed, nor [p]laintiff's



responsibility for collecting union cards
render her ineligible under the exemption, as
both tasks were related to her primary duty of
organizing workery; Schaefer 358 F.3dat
402 (concluding that power plant
technician’s occasional manual tasks during
inspections did not remove him from scope
of administrative exemption).

In light of the foregoing discussion, the
Court finds thatLEROF has established,
through Krupinski'sown testimonyand the
undisputed facts in the record, that
Krupinski’'s primary duty of organizing
workerswasnonimanual in nature.

b. WorkDirectly Related to Management or
General Business Operations

Having determined that Krupinski
performed normanual work as an Organizer,
the Court must nowconsider whether
Krupinski’s primary duty was to perform
“work directly related to the management or
general business operations[bEROH or
[LEROFs] customers.” 29 C.F.R. §
541.201(a). “To meet this requirement, an
employee must perform work directly related
to assisting with the running or servicing of
the business, as distinguished, for example,
from working on a manufacturing production
line or selling a product in a retail or service
establishment.”ld. Examples of qualifying
work include:

[W]ork in functional areas such as
tax; finance; accounting; budgeting;
auditing; insurance; quality control;

purchasing; procurement;

advertising; marketing; research;
safety and health; personnel
management; human resources;
employee benefits; labor relations;
public relations, government

relations; computer network, internet
and database administration; legal

and regulatory comjance; and

similar activities.

Id. § 541.201(bh) By contrast, examples of
employees whose primary duty is not the
performance of wdt directly related to the
management or general business operations
of the employer include:

[P]olice officers, detectives, deputy
sheriffs,. . .investigators, inspectors,
correctional officers, . . park rangers,

fire fighters,. . . rescue workers,

hazardous materials workers and
similar employees, regardless of rank
or pay levelwho perform work such

as preventing, controlling or

extinguishing fires of any type;

rescuing fire, crime or accident
victims; preventing or detecting
crimes; conducting investigations or
inspections for violations of law;

performing surveillance; pursuing,
restraining and apprehending
suspects; . . interviewing witnesses;

interrogating and  fingerprinting

suspects; preparing investigative
reports; or other similar work.

Id. 8 541.36)(1) (emphasis added).

In determining whether an employee
satisfies the“directly related” requirement
courts have sometimes focused on the
distinction between “employees directly
producing the good or service that is the
primary output of &business who are not
exempt,and ‘employees performing general
administrative work applicabte the running
of any busines’,who are. Davis v. J.P.
Morgan Chase & C9587 F.3d 529, 535 (2d
Cir. 2009);see also id(“[T]he ‘essence’ of
an administrative job is that an administrative
employee participates in ‘the running of a
business, and not merely . . . the tiagay
carrying out of its affairs.”™) (quotin@ratt v.
Cty. of Los Angele912 F.2d 1066, 1070 (9th



Cir. 1990). As a number of courts hea
observed, however, “the
administration/production  dichotomy is
merely illustrative— unless the work falls
squarely on the production sidand may be
of limited assistance outside the
manufacturing context.”Savage 2008 WL
1790402, at *7 (citing cas) see also
Rincon 2013 WL 4389460, at *19 (same);
Davis, 587 F.3d at 53%t] he line between
administrative and production jobs is not
[always] a clear one, particularly” where “the
item being produced” is *“an intangible
service rather than a matergdod”).

The present casdlustrates the limited
utility of the admimstrationproduction
dichotomy n the modern servieadustry
context. If rat actions and other organizing
activities are characterized as LEROF’s main
“product,” then Organizers like Krupinski
may seem analogous to employees on a
manufacturing production lineCf. Webster
v. Pub.Sch Emps of Wash, Inc.,, 247 F.3d
910, 916 (9th Cir. 2001) (“If we were to
accept [plaintiff's] position and view the
negotiation of greements as the bargaining
units’ production, then any workincluding
that of a president or CEOfor a legal entity
that addresses primarily management or
administrative concerns . would be
production?). If, as seems more accurata,
actions ad other organizing activities are
characterized adunctional services that
LEROF-as LIUNA's recruiting, marketing,
public relations, and advocacy arm
provides to LIUNA, then Organizerare
more analogous to staff who “assist[] with the
running or servicing of [a] businessFinal
Rule Defining and Delimiting the Exemptions
for Executive, Administrative, Professional,
Outside Sales and Computer Employ&&s
Fed. Reg. 22,122, 22,14RApr. 23, 2004)
Since the Court does not find the
administration/production dichotomy
particularly useful in this casd, “will not

strain its application to fit it to this set of
facts.” Savage 2008 WL 1790402, at *7.
Instead, the Court will focus on whether
Krupinski “perfom[ed] work directly related
to assisting with the running or servicing of
[LEROF'’s, and, by extension, LIUNA]s
business.” Id. (quoting 29 C.F.R. §
541.201(a)).

The undisputed facts establish that
Krupinski's primary duty as an Organizer for
LEROF was ¢ represent and promote
LIUNA and to organize and recruit nen
union workers in order to increak8JNA’s
membership and market shareKrupinski
was sent tgobsites to inform the public about
the hazards of neanion labor, to pressure
companies into hiring union laboand to
persuade noemnion construction workers to
join LIUNA. (SeePl. Depo. at 2.7-8
(Krupinski acknowledging that higob . . .
every day” was to “get more workers
organized” to “make the union stronger’dan
to “improve the market sha’); id. at 28:2-

21 (Krupinski testifying that as an organizer,
his job responsibilities included “trying to
organize” *“nonunion guys” by “telling
them” about the “[b]enefits” of being a
member ofLIUNA and trying to convince
them to join LIUNA); id. at 24:11-18
(Krupinski testifying that Organizers sought
to “eliminate as many as possible aamon
comparisons on the markgtDef. 56.1 § 47
(Krupinski’'s duties included dttend[ing]
conferences to learn about the union’s market
sharg).)  Krupinski and ¢her LEROF
Organizers were the face of LIUN#® the
public andto non-union workers. See, e.g.
Schwind v. EW & Asso¢s357 F. Supp. @
691, 7®-06 (S.D.N.Y. 2005) f(nding
representation of business to clients a
relevant factor in determining “directly
related” elementof FLSA administrative
exemption). Viewed in this light,
Krupinski’'s duties resembled a number of
thoselisted in the Secretary’s regulations as



examples of work “directly related to
management oregeral business operations.”
29 C.F.R8 541.201(b) (listing, among other
examples, advertising, marketing, research,
labor relations, and public relations).
Altogether, Krupinskis work— participating

in and helping to run LEROF’s organizing
campaigns— primarily contributed to the
“running or servicing” id. 8 541.201(a)pof
LEROF's *“core mission,” which is to
“organize norndnion workersto increase
membership for the local unions and thus
increase market share for LIUNA as a wfiole
(Def. 56.1 1 5).

Courts in similar caseshave found
comparable duties sufficiently related to the
“running or servicing” of a business to satisfy
the administrative exemption’s “directly
related” requirement. In Savage for
example, Judge Swainfound that the
plaintiff's duties primarily related tohe
general operations of thdefendantlabor
unionis business where the plaintiff was a
“staff organizer” for the defendant, her
primary duty “was to represent and promote
her employer” and *“its goals to the
community and customers,” and her “etay
day ativities focugd on increasing [the
union’s] membership and, throughat, its
bargaining strength.” Savage 2008 WL
1790402, at *8. Likewise, ifRincon the
court noted that “work related teervicing’

the business includes ‘advising the
management, planning, negotiating,
representing the company, purchasing,

promoting sales, andusiness research and
control,” and determined that the plaintiff, a
union organizer whose mission was to
“promote” the wunion and increase its
membership base, had duties thamarily
“related to the running and servicing[tfe
union’s] business.” Rincon 2013 WL
4389460, at *1920 (quotingFinal Rule 69
Fed. Reg. at 22138);see also id.at *20
(describing plaintiff's work as “focused on
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increasing [the union’s] membership and,
through that, its bargaining strength” by
going “out into the community to speak with
employees about [the union],” *“visit[ing]
workers at their homes and on job sites,” and
generally “assessing worker interest . . . in
helping to build [te u]nion”); see also
Amendola v. BristeMyers Squibb C0.558

F. Supp. 2d 459, 4787 (S.D.N.Y. 2008)
(finding that the plaintiffs, pharmaceutical
representatives of the defendapérformed
work “directly related to [the defendant’s]
management or business operations” where
they represented the defendant and promoted
its drugs in meetings with medical
providers,” since “[tlhe success” of the
defendant’s business “depends in part on the
success of itpharmaceutical representatives
in educating physicians about the
[d]efendants drug$ (alterations omitted));
Copas v. E. Bay Mun. Util. Dis661 F. Supp.
2d 1017, 1026 (N.D. Cal. 1999) (finding that
a public relations officer's primary duties
were “directly related to [the defendant’s]
management policiesnd general business
operations,” since they concerned the
defendant’s “community outreach and public
information functions,” which in turrwere
“part of [its] general business operations”);
Webster247 F.3d at 91718 (holding that the
plaintiff, a “union field representative”
employed by a labor union representing
public school employees within various local
“units,” satisfied the second element of the
FLSA’s bona fide administrative employee
exemption, since the “primary service goal
of [these] units” wa “to securecollective
bargaining agreements” and the plaintiff's
“primary duty [was] to negotiate [such]
agreements” on behalf of the units).

Accordingly, based on the undisputed
evidence in the record and for the reasons
discussed abovethe Court finds that
Krupinski's primary duty was the
performance of work “directly related to”



LEROF’s “general business operation29
C.F.R. 8 541.20h). This finding, coupled
with the Court’'s earlier determinatiaifnat
Krupinski’s work was normanual, compels
the conclusionthat Krupinski's “primary
duty” was “the performance of . . . non
manual work directly related to . . . the
general business operations of [LEROF].
Id. 8§ 541.20(a)(2). nsequentlyl. EROF
has establishethe second elemerdf the
administrative exemption test

3. Exercise of Discretioand Independent
Judgmentn Matters of Significance

The Court now turns to thhird and final
elementof the administrative exemption test,
which asksvhether Krupinski’rimary duty
involved the exercise of discretion with
respect to matters of significanceSee29
C.F.R. 8 541.202(a). The Secretary's
regulatiors statan relevant part that:

In general, he exercise of disetion
and independent judgmeimvolves
the comparison and the evaluation of
possible courses of conduct, and
acting or makinga decisiomafter the
various possilities have been
considered. The termimatters of
significancé refers to the level of
importance or consequence of the
work performed. The phrase
“discretion and independent
judgment” must be applied in light of
all the facts involved in the particular
employment situation[.]

Id. § 541.202(a)b).

Factors for courts to consider when
determining whether an employee exegsis
discretion and independent judgment with
respect to matters of significandeclude,
among others,Wwhether the employee carries
out major assignments in conducting the
operations of the businésand “whether the
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employee performs work that affects
business operations to a substntiegree

Id. § 541.202(b)Yemphasis addegd$ee also
Klein v. Torrey Point Grp., LLC979 F.
Supp. 2d 417, 429 (S.D.N.Y. 201@inding
that another factor “illustrating that an
employee does possess the requisite
independence to satisfy the administrative
exemption” is “an employee’s discretion to
set [his] own schedule and to tailor
communications to a cliest’ individual
needs) (citation omitted). Importantly,“the
term ‘discretion and independent judgnient
does not require that the decisions made by
an employee have a finality that goes with
unlimited authority ad a complete absence
of review.” 29 C.F.R. 8§ 541.202(c). Rather,
“decisions made as a result of the exercise of
discretion and independent judgment may
[simply] consist of recommendations for
action” and the requirement can be satisfied
“even if [an employee’s]decisions or
recommendations are reviewed at a higher
level” I1d. However, “[tlhe exercise of
discretion and independent judgment must be
morethan the use of skill in applying well
established techniques, proced{ilesor
specific standards desceith in manuals or
other sources” and “does not include clerical
or secretarial work, recording or tabulating
data, or performing other mechanical,
repditive, recurrent or routine work.” 29
C.F.R. 8 541.202(e).

The undisputed facta this casestablish
that Krupinskiidentified target workers and
potental candidates for house caltiring
organizing campaigngDef. 56.1  66;PI.
Depo. at 33:6-17) participated inthose
house call{Def. 56.1 | 6#69) used some
sort of script when interacting with workers,
but regularly went offscript at his discretion
(Pl. Depo. at 35:20-36:10, 37:11-38:24)
incorporated his personal history and
background into discussions with workers
(id. at 37:16—-38:4 92:12-19), identifiedand



reported onpotential health code and other
legal violations at nominion job siteqid. at
39:14-24) and varied his approach during
organizing campaigns depending on the
situation (id. at 77:525, 82:4-83:14).
LEROF argues, based on these facts, that
Krupinski’'s primary duty as an Organizer
included the exercise of discretion and
independent judgment with respect to matters
of significance. (SeeDef. Mem. at 19-20;
Def. Reply at 6.) Krupinski disputes
LEROF’s characterization and argues that
any discretion Krupinski exercised was
insignificant. GeePl. Mem.at11-13) The
Court finds that the undisputed fadtssor
LEROF’s position.

In gauging workers’ interest, deciding
which workers to target for further
persuasionassessing how best to approach
individual workers and members of the
public, departing from his script when
appropriate, and making recommendations to
supervisors about where to conduct house
calls and whether teeport legal violations at
jobsites, Krupinski undoubtedlycompared
and evaluated possible courses of conduct
and acted or made decisions after considering
the various possibilities. 29 C.F.R. §
541.202(a). Krupinski thus exercised
“discretion and independent judgmentld.
The only real issue is whether his discretion
reached “matters of significance.ld. The
Secretary’s regulatiordefinethat concept in
especially broad termsuggesting that what
counts as a “matter of significance” may vary
widely, depending on the circumstanc&ze
id. (“The term ‘matter of significance’ refers
to the level of importance or consequence of
the work performed.”).In the circumstances
of this case, LEROF's labor organizing
campaigns are plainly “matters of
significance,” sincehey constitutethe bulk
of its businessctivitiesand promote its core
mission LEROF’s Organizers thus “carr[y]
out major assignments in conducting the
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operations of [LEROF]” and *“perform[]
work that affects [LEROF’s] business
operations to a substantial degree.” 29 C.F.R.
§ 541.202b). (See alsoDef. 56.1 19 (“The
power of LEROF rests in the skills and talents
of members who actively participate in
organizing camgigns.”))

Because the undisputed facts establish
that Krupinski exercised independent
judgment in a variety of ways, and thatdie
so while carrying out major assignments in
conducting the operations of LEROEe
Court concludes thaKrupinskis primary
duties included thexerciseof discretion and
independent judgment with respect to matters
of significance. See &vage 2008 WL
1790402, at *910 (finding the“discretion
and independent judgmené&lement of the
administrative exemption test met where
plaintiff, a union organizer, “identified
individuals who might be able to take
leadership roles in . . . [union] campaign[s]
and tested and cultivated their leadership
ability” because such “succeskbrganizing
requires the ability to think on one’s feet; a
worker who closes a door on an organizer
may not open it again”)Rincon 2013 WL
4389460, at *2022 (finding the “discretion
and independent judgment” element met
where union organizeexerciseddiscretion
while “organizing unrepresented workers and
persuading those workers to choose [the
union],” which “increasef] [the union’s]
entire membership base and strengttjdtg
bargaining power” and stcould hardly be
more significant to her emplog9; Reich v.
John Alden Life Ins. Cp126 F.3d 1, 13 (1st
Cir. 1997) (marketing representatives who
had discretion in choosing which agents to
contact and what products to discuss with
each agent exercised discretion and
independent judgment).

In sum the Court findghat Krupinski’'s
primary duty involved the exercise of



discretion with respect to matters of
significance andthat LEROF has established
the third element of the FLSA’s
administrative exemption test29 C.F.R. 8
541.200(a)(3). Since LEROF has also
established the first two elements of thst
the Court finds that Krupinski was an exempt
administrative employee as a matter of law,
and that LEROF is entitled to summary
judgment on Krupinski’'s FLSA claim.For
the same reasons, the Court niés
Krupinski’'s crossmotion for summary
judgment on the FLSA claim.

B. State Law Claims

In addition to his FLSA claim, Krupinski
asserts two claims under New York state,law
one for unpaid wages under the NYLL and
one for statutory damages under the WTPA.
LEROF does not address the NYLL claim,
and addresses the WPTA claim only to
recommend that the Court decline to exercise
supplemental jurisdiction over that claim in
the eent that the Court dismisses
Krupinski’'s FLSA claim.

Having granted summary judgment to
LEROF on the sole federal claim in this
action, he Court declines to exercise
supplemental jurisdiction oveKrupinski’s
state law claims Of course, there is no
dispute that the Court has original
jurisdiction over Krupinski’s FLSA claim, 28
U.S.C. 8§ 1331, andhat it may exercise
supplemental jurisdiction oveKrupinski’s
state law claims which are sufficiently
closely related to the FLSA claiasto form
part of he same case or controversy, 28
U.S.C. § 136{@). Nevertheless, eourt may
decline to exarise supplemental jurisdiction
where the “court has dismissed all claims
over which is has original jurisdictionfd. 8
1367(c)(3). In deciding whether to exesas
supplemental jurisdiction in such a case, the
court “balances the traditional values of
judicial economy, convenience, fairness, and
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comity.” Kolari v. New YorkPresbyterian
Hosp, 455 F.3d 118, 122 (2d Ci2006)
(quoting CarnegieMellon Univ. v. Conhill,
484 U.S. 343, 350 (1988)). “[lln the usual
case in which all federdhw claims are
eliminated before trial, the balance of factors

. . will point toward declining to exercise
jurisdiction over the remaining statew
claims.” Valencia ex relFranco v. Lee316
F.3d 299, 305 (2d Ci2003) gquotingCohill,
484 U.S.at 350 n7); see alsoBaylis v.
Marriott Corp., 843 F.2d 658, 665 (2d Cir.
1988) (“When all bases for federal
jurisdiction have been eliminated . . . , the
federal court should ordamily dismiss the
state claims.”).

This is the“usual case.” Krupinski's
federal law claim was eliminated before trial
“prior to the investment of significant judicial
resources,” and the Court “can discern no
extraordinary inconvenience or inequity
occasioned by permitting tligtate]claims to
be refiled in state coutt Kolari, 455 F.3dat
122-24. Krupinski's state lavelaims which
the parties’ briefs barely addressie not
“closely tied to questions of federal policy,”
nor do they implicate the federal doctrine of
preemption. See Gibbs383 U.S. at 727
(citing these as factors that may sometimes
favor exercising sygemental jurisdictio)
see alsdolari, 455 F.3d at 1223 (holding
that district court should have declined to
exercise supplemental jurisdiction over state
law claims with hazy connection to nebulous
federal health policy concerns).
Accordingly, sincethe Court has dismissed
the claim over which it has original
jurisdiction, and this case presentao
extraordinary circumstances or federal policy
concerns that might warrant retaining
jurisdiction over the state law claim#he
Court declines to exercissupplemental
jurisdiction and dismisseKrupinski’s state
law claims without prejudice.SeeBhd. of
Locomotive Eng’rs Div. 269 v. Long Island



R.R..85F.3d 35, 39 (2d Cir. 1996) (affirming
district court’s declining to exercise
supplemental jurisdiction over state labor law
claim after dismissing federal claim); Volpe
v. Am. Language Commc 'n Ctr., Inc., No. 15-
cv-06854 (GBD), 2016 WL 4131294, at *6
(S.D.N.Y. July 29, 2016) (declining to
exercise supplemental jurisdiction over state
law wage claims after dismissing federal
FLSA claim); Amparo v. Ink Point Tattoo,
No. 13-cv-07232 (LGS), 2015 WL 224360,
at *4 (S.D.N.Y. Jan. 15, 2015) (same, at
summary judgment stage); Jian Long Li v. Li
Qin Zhao, 35 F. Supp. 3d 300, 310 (E.D.N.Y.
2014) (same, at summary judgment stage);
Yang Li v. Ya Yi Cheng, No. 10-cv-4664,
2012 WL 1004852, at *6 (E.D.N.Y. Mar. 23,
2012) (same, at summary judgment stage).

IV. CONCLUSION

For the reasons set forth above,
Defendant’s motion is granted and Plaintiff’s
motion is denied. The Clerk of the Court is
respectfully directed to terminate the motions
pending at docket entries 26 and 32, enter
judgment in favor of Defendant on Plaintiff’s
FLSA claim, dismiss without prejudice
Plaintiff’s remaining state law claims, and
close this case.

SO ORDERED.

Plaintiff is represented by Justin Clark,
Matthew Blit, and Russell Moriarty of Levine
& Blit PLLC, 350 Fifth Avenue, Suite 6902,
New York, NY 10118.

Defendant is represented by Raymond
Heineman and Brian Tremer of Kroll
Heineman Carton, 99 Wood Avenue South,
Iselm, NJ, 88389,

Dated: September 30, 2016
New York, New York
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