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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PABLO STAR LTD.,et al,

Plaintiffs,
15-CV-1167(JPO)
_V_
OPINION AND ORDER

THE WELSH GOVERNMENT gt al.,
Defendants.

J. PAUL OETKEN, District Judge:

Plaintiffs Pablo Star Ltd. and Pablo Star Media Ltd., two related companieszada
and registered undéne laws of Ireland and tHénited Kingdom, own the copyrights to two
photographs depicting the poet Dylan Thomas. Plairtédfe suedefendans theWelsh
Government, Tribune Content Agency, LLC (“TCA”), acertainJohn Does for having
allegedlyinfringed their copyrights in these two photographs in violation of the Copyright Act,
17 U.S.C. 88 10&t seq (Dkt. No. 99(*SAC”).) Before the Court now ithe Welsh
Government’snotion to dismiss Plaintiffstlaimsasserte@gainst it in the operative Second
Amended Complaint. (Dkt. No. 105.) For the reasons that follow, the motiemisd
l. Background

Familiarity with the background of this dispute is presumed based on this Guiot’'s
opinions addressing the Welsh Governriseaarlierfiled motion to dsmiss seePablo Star Ltd.
v. Welsh Gov;t170 F. Supp. 3d 597 (S.D.N.Y. 2016), Plaintiffs’ motion for reconsideration of
the Court’'sopiniongrantingin part and denying in patftiat motion to dismisseePablo Star
Ltd. v. Welsh Gov,/tNo. 15 Civ. 1167, 2016 WL 2745849 (S.D.NMay 11, 2016), and
Plaintiffs motion for leave to file a Second Amended Complageinsthe Welsh Government,

seePablo Star Ltd. v. Welsh GoyNo. 15 Civ. 1167, 2018 WL 2041715 (S.D.N.Y. May 1,
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2018. The Court details below only thoaspects of this case’s faetsd procedural history
most relevant to the instant motion.

On February 18, 201PJaintiffs commenced this action agaitise Welsh Government
and various media companies for infringemerklaiintiffs’ copyrights in two photographs
depicting the poet Dylan Thomas. (Dkt. No. Thenubof Plaintiffs’ claims against the Welsh
Governments that ithas“published, displayed, distributed, and otherwise used unauthorized
copies of Plaintiffs’] copyrighted photographs to fisic] advertisements, publications, and other
promotional materials directed at and specificatlyggeted towards New York resideftall with
the purpose of increasing tourism to Wales. (Dkt. No. 1 11 11sel8alsdkt. No. 26 1 29-30
(similar allegations in Plaintiffs’ First Amended Complaint)

By an Opinion and Order dated March 16, 2016, this Gyparitedthe Welsh
Governmens motion to dismiss all claimassertecgainst it inPlaintiffs’ First Amended
Complaint on thgrounds of improper service and improper venuekt(No. 53.) With respect
to venue, the Court held in relevant pghdt Plaintiffs had not alleged facts sufficient to justify
venue in this gstrict because they had

not alleged thaany of the specific conduct at issue occurred in this district, let

alone d substantial pattof it. Neither Plaintiffs nor the Welsh Government

reside in the United State$he only concrete infringing materials that Plaintiffs

can identify are materialbat were available onlineBut the fact that an

infringing material is accessible via the internet in a jurisdiction is hardly

sufficient to conclude that this infringemeadcurredin this district for the

purposes of venue. Indeed, all of the Welsh Government’s relevant conduct—

including the creation and maintenance of the websites at isgygears to have

occurred abroad. On this basis, the Court cannot conclude that a substantial part
of the events giving rise to this claim occurred in New York.

(Dkt. No. 53 at 16 (internal citations and footnotes omitteR)aintiffs then moved for
reconsideration of that decision (Dkt. No. 58)dthe Court deniethat motion on May 11, 2016

(Dkt. No. 65).



Plaintiffs subsequently moved for leave to replead thigigations againghe Welsh
Government (Dkt. No. 73gttaching to their motion proposed new pleading that is ntve
operative Second Amended ComplardropareDkt. No. 75-1,with Dkt. No. 99). Defendant
TCA filed an opposition to Plaintiffs’ motiofor leave to replegdassertingn substancéhat
grantingPlaintiffs leave to replead would be futibecause this district remainediarproper
venuefor Plaintiffs’ claims against the Welsh Governme(iDkt. No. 78.) The Court disagreed.
By an Opinion and Order dated May 1, 2018, the Court granted Plaintiffs leave to filetms Se
Amended Complaint, holding thRtaintiffs new*“allegations, taken as true, plausibly
establised] that the Welsh Government undertook significant actions in thisctligtat[were]
material to its allegedly unauthorized copying of Plaintiffs’ photogréapfidkt. No. 96at5.)
Among “Plaintiffs’ factual allegationfrelevant to that conclusion] inclug the following:

The Welsh Government has a permanent presaridew York and maintains

offices in New York City. The Welsh Government created infringing

“promotional materials” such as “advertisements, brochures, pamphlets, [and]

New York City walking tour maps,” which included unauthorized copies of

Plaintiffs’ photographs. In addition, the Welsh Government created display

panels for an exhibition calledelsh in AmericA which made unauthorized use

of Plaintiffs’ photographsPrior to creatinghese materials, the Welsh

Government drafted a report detailitg) strategies to promote tourism to Wales,

and identified the United States as one of its key target markets.

Moreover, Plaintiffs allege, on information and belief, that “the Welsh

Government distributed and loaned out copies” of the infringing proneadt

materials from its offices in New York City, and loaned out and “publicly

displayed the infringing panels of thiéelsh in Americaxhibition in New York

City.”

(Dkt. No. 96 at 4-5 (citing SAC 11 16, 18, 23-2729; 32-34; Dkt. Nos. 75-2, 75-3)
(footnotes omitted).) In responsefAC’s contention that the Court had previously rejected

similar arguments when denying Plaintiffs’ motion for reconsideration, the Courtiesglthat

“unlike at the motiotior-reconsideration stage, the Court [was required tofiraw all



inferences in favor of Plaintiffsn connection withtheir motion to replead, and concluditht
“anydeficiencies addressed in the Court’s opinion on reconsiderationdegd]remedied by
the plausible informaticandbelief allegations of tHeSecond Amended Complaint. (Dkt. No.
96 at 6 n.5.) Finally, the Couwatso declined to address TAG@aesentencesuggestiorthat the
Welsh Government migltte immune from suit othe basiof sovereignmmunity, explaining
that the YWelsh Government will be free to raise any immunity defense on its own behalf in
response to the SAC.” (Dkt. No. 96 at 7 n.6.)

Plaintiffs filed the operative Second Amended Complaint on May 8, 2018. (Dkt. No. 99.
The Welsh Governmeihiasnow filed amotion to dismiss Plaintiffs’ newly repleaded claims
againsit pursuant to Federal Rule of Civil Procedure 12(b}¥&¥erting that it is immune from
suit onthe basiof sovereign immunity(Dkt. Nos. 105, 106 at 1.)

Il. Legal Standard

TheForeignSovereign Immunities Act (“FSIA”)28 U.S.C. 88 1602t seq. “is the sole
source for subject matter jurisdiction over any action against a foreigyi gtahsington Int’l
Ltd. v. Itoug 505 F.3d 147, 154 (2d Cir. 2007) (quotidghri v. Gov'’t of the Rpublic of
Ghang 165 F.3d 193, 196 (2d Cir. 1999)). The FSIA provides thé&breign state or an
‘agency or instrumentality of a foreign sffités immune from federal court jurisdiction unless a
specific exception to the FSIA appliesfnglodberia Underwriting Mgmt. Co. v. P.T.
Jamsostek600 F.3d 171, 175 (2d Cir. 2010) (quoting 28 U.S.C. § 16P3(b)

“When [a] defendant claims immunity under the FSl#hat defendant must first
“presenf] aprima faciecase that it is a foreign sovereigrFigueroa v. Ministry of Foreign
Affairs of Swed.222 F. Supp. 3d 304, 307 (S.D.N.Y. 2016) (second quaangill Int'l S.A. v.
M/T Pavel Dybenka®91 F.2d 1012, 1016 (2d Cir. 1993)Drice the defendant presentsrema

faciecase that it is a foreign stdteithin the meaning of the FSIA]the plaintiff[then] has the
4



burden of going forward with evidence showing that, under exceptions to the FSIA, ilmmunit
should not be granted.’Kensington505 F.3d at 153 (quotin@abiri, 165 F.3dat 196). Oncea
Plaintiff has satisfied this burden, “the defendant must show that the alleged exceptinatdoes
apply by a preponderance of the evideno&riglodberia, 600 F.3d at 17f,emphasis added)
(internal quotation marks omitted)T he ultimate burden of persuasion remains with the alleged
foreign sovereigri. Kensington505 F.3d at 153 (quotir@abiri, 165 F.3cdat 196).

“Determining whethefa plaintiff's] burdenis met involves a review of the allegations in
the complaint, the undisputed facts, if any, pthbefore the court by the parties, afitithe
plaintiff comes forward with sufficient evidence to carry its burden of proolucin this issue—
resolution of disputed issues of fact®\hglodberia, 600 F.3d at 175 (quotirig re Terrorist
Attacks on Sept. 11, 200838 F.3d 71, 80 (2d Cir. 2008 Accordingly, when considerina
motion to dismiss for lack of subject matter jurisdiction on the basis of sovereiymity, “the
Court generally must accept the material factual allegations in the compgl#ineabut does not
draw all reasonable inferences in the plaitgifavor. [And] where jurisdictional facts are
disputed, the Court has the power and the obligation to consider matters outside the pleadings
such as affidavits, documents, @edtimony, to determine whether jurisdiction exists
Figuerog 222 F. Supp. 3d at 3@internal citations omitted)Finally, becauseforeign
sovereign immunity’s basic objectiyig] to free a foreign sovereign frosuiit, . . . courfs]
should normally resolve those factual disputes and reach a decision about inasunagy to
the outset of the case as is reasonably possiBlelivarian Republic of Venez. v. Helmerich &

Payne Int’l Drilling Co, 137 S. Ct. 1312, 1317 (2017).



[l Discussion
A. Sovereignimmunity

The Welsh Government movesdismiss Plaintiffs’ claims againstpursuant to Rule
12(b)(1) onthe basiof sovereign immunity. (Dkt. Nos. 105, 106 at 1.) In support of its motion,
the Welsh Government submits various exhibits and affidavse, (e.g.Dkt. Nos. 106-2—106-
4, 107-09.)Plaintiffs, incontrast, do ngbresento the Couranynew evidencén opposinghe
instant motion’. (See generallipkt. No. 119.) Still, as the Courntecentlyexplainedin granting
Plaintiffs leave to reglad Plaintiffs’ factualallegationan the Second Amended Complaint,
including some of the sanadlegationghatthe Court heldo be sufficient to establiskenue in
this district, arealsosupported in part by a numberexhibits attached to Plaintiffpleading
(SeeDkt. No. 96 at 4 (citing Dkt. Nos. 75-2, 75:3pe alsdkt. Nos. 99-1-99-14 (exhibits to
Plaintiffs’ Second Amended Complaint)To the extenthatany of Plaintiffs’factualallegations
in the Second Amended Complaint are both suppdayexvidence attached to the Second
Amended Complaint and unrebutted by the Welsh Government’s evjdbageare properly
considered in connection with Plaintiffs’ burden of productiS8eeAnglodberia, 600F.3d at

175. The Court turns now to considleat evidence

! Plaintiffs contend that “[ijn an FSIA case,” courts will grant a motiodismiss for
lack of subjection matter jurisdiction only where a pleading is “wholly insultisd or
frivolous,” and that in doing so courtmtist accept as true all of the factual allegations set out in
plaintiffs’ complaint,draw inferences from thosdegations in the light most favorable to
plaintiffs, and construe thmomplaint liberally’ (Dkt. No. 119 at 4 (citations and internal
guotation marks omitted).) Plaintiffs areorrect The legal standard governing the instant
motion to dismiss is that dined by the Court aboveSee supr&ection Il. In fact, the Supreme
Court just two terms ago expressly addressed and rejected the propadégal standard akin
to that articulated by Plaintiffs her&eeBolivarian Republic of VenezZl37 S. Ct. at 1324
(“Simply making a nonfrivolous argument [that an FSIA exception applies] is notiesoffic. .
If a decision about the matter requires resolution of factual disputes, the dbheweito
resolve those disputés



As an initial matterthe Welsh Governmeihias made prima facieshowingthat it is a
political subdivision of a foreign stavdthin the meaning of thESIA. (SeeDkt. No. 121 at 2
(citing Gov'’t of Wales Act 8 Al (T]he Wdsh Government . .[is] a permanent part of the
United Kingdon's constitutional arrangemeritg)2.) Accordingly, “the burden [now] falls on
[Plaintiffs] to establish by a preponderance of the evidence that an exception under the FSIA
permits jurisdiction ovejthe Welsh Government].Swarna v. Al-Awadi622 F.3d 123, 143 (2d
Cir. 2010). Plaintiffs contend that three of tigeneralexceptions to foreigaovereignmmunity
that areoutlinedin § 1605(a)(2) of the FSIAermit them to suthe Welsh Governmenbr the
alleged acts ofopyright infringement at issue in this siit) the commercial activity exception
(Dkt. No. 119 at 5-1)1 (2) thenoncommercial tort exception (Dkt. No. 119 at 11-17); and (3)
the expropriation exception (Dkt. No. 119 at 17-18). The Court addresses aroyrimercial
activity exception concludng boththat Plaintiffs have met their burdehproductionwith
respect to the thatxception to sovereign immunitgnd thathe Welsh Government has failed to
demonstratéy a preponderance of the evidence that this exception does not apply here.

Amongthe FSIAs “[g]eneral exceptions to the jurisdictional immunityaoforeign
staté is what is commonly referred to as the “commercial activity” excepthU.S.C.

§ 1605(a)(2). This exception provides that:

A foreign state shall not be immune from the jurisdiction of courts of the United

States or of the States inyacase . . in which the action is basgH upon a

commercial activity carried on in the United States by the foreign stdig; or

upon an act performed in the United States in connection with a commercial

activity of the foreign state elsewhere;[idt upon an act outside the territory of

the United States in connection with a commercial activity of the foreign state
elsewhere and that act causes a direct effect in the United. States

2 Available athttp://www.legislation.gov.uk/ukpga/2006/32/section/A1l.
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Id. As the text of the statute makes plain, all three prongseoéxception require a plaintiff to
show somdorm of (1)a*“commercial activity carried on by or of the foreign staf®) a nexus
between that activity anthie basis othe plaintiff’'sclaims and (3) a geographic connection with
the United States

The FSIAprovidesthat a‘commercial activity’maybe*either a regular course of
commercial conduct or a particular commercial transaction graad instructs courts that the
“commercial character of an activity shall be determined by reference tauhe ofsthe course
of conduct or particular transaction or act, rather than by reference togtseptirld. 8 1603(d).
In addition the FSIA defineécommercial activity carried on in the United States by a foreign
state” asa “commercial activitycarried on by such state and having substantial contact with the
United States$. Id. 8 1603(e).Describing thes&autological definitiongssomewhat “obtuse,”
the Supreme Court has providedver courts with someecessary clarificatioregarding the
meaning of “commercial activity SeeSaudi Arabia v. Nelsqgb07 U.S. 349, 358-59 (1993).
Recognizing thathe FSIA codified the preexistingd-called‘restrictive’ theory of foreign
sovereign immunity id. at 359 (quotingrepublic of Argentina. Weltwer, Inc, 504 U.S. 607,
612 (1992)), the Supreme Coerplainedthat“a state engages in commercial activity under the
restrictive theory where it exercises only those powers that can also beezkbxcizivate
citizens, as distinct from those powers peculiar to soveréighst 360 (internal quotation
marks omitted) In other words, “a foreign state engages in commercial activity for pwrpbse
the restrictive theory only where it a¢is the manner of a private player withithe market.”
Id. (quotingWeltover 504 U.S. at 614)Under the “commercial activitythquiry, it matters hot
whether the foreign government is acting with a profit motive or insteadhathim of fulfilling

uniquely sovereign objectivésWeltover 504 U.Sat614. Instead, courts aslhether the



particular actions that the foreign state performs (whatever the motivellibbm) are thgype
of actions by which a private party engages in ‘trade and traffic or commniehelson 507
U.S. at 360—-61 (quoting/eltove, 504 U.S. at 614

Section 1605(a)(2) further provides that in order teligble for the commercial activity
exception tahe FSIA’s general grant of sovereign immunity, a plaintiéfam must also be
“based upohthe relevantcommercialactivity,” or, under the second and third prongs of the
exceptionpasedupon an act performed in connection with tt@inmercialactivity. 28 U.S.C.
§ 1605(a)(2) (emphasis added). The Supreme Court has explained that determiningavhethe
plaintiff's claimis “based uponad commerciahctivity requires courts to “look[] to théasis or
‘foundation’ for a claim” or to “the ‘gravamen of the complaitit OBB Personenverkehr AG v.
Sachs 136 S. Ct. 39(B95(2015) (quotingNelson 507 U.S. at 357)Doing so ‘first requires a
court to ‘identify[] the particular conduct on which the [plainsffaction is‘based. " Id.
(alterations in originaljquotingNelson 507 U.S. at 356). Courts then must consider the
“ degree of closenésiihat] exist[s]between the commercial activity and the gravamen of the
plaintiff’s complaint” Kensington505 F.3d at 156 (quotingarb v. Republic of Poland40
F.3d 579, 586 (2d Cir. 2006)}or a claim to be “based upon” a commercial activity, there must
be a “asignificant nexus . . between the commercial activity in this country upon which the
exception is based and a plainsftause of action.1d. at 155 (quotindReiss v. Société Centrale
Du Groupe Des Assurances Nationa235 F.3d 738, 74{2d Cir.2000))(omission in original)
This requisite “degree of closeness is.considerably greatethan common law causation
requirements.”ld. at 156(internal quotation marks omitted).

Here, he Court beginsgs it must“by identifying the particular conduct on which

[Plaintiffs’] action is'basedfor purposes of th§=SIA].” Nelson 507 U.S. at 356. The Court



not long ago conducted a similar inquiry intb€ essence of Plaintiffs’ claims for copyright
infringemen{” doing soin the context of considering the propriety of venue for Plaintiffs’ claims
in this district. (Dkt. No. 96 at 3.) The Coaitthat time describetie “essence” of Plaintiffs’
claimsin the Second Amended Complaint as consisting of “the Welslet@ment’s
unauthorized use of the two photographs as part of its campgigoniote tourism to Walgs
and more specifically, “th&/elsh[G]overnment’s alleged unauthorized copyiofPlaintiffs’
photographs in violation of 17 U.S.C. 8§ 106. (Dkt. Noa®8-4.) The Court seeso reason
why these alleged acts do not atsmstitute the ‘basis or ‘foundation’ for [Plaintiffs’] claim,”
or “the ‘gravamen oftheir] complaint,” for purposes of the FSIAOBB, 136 S. Ctat 395
(quotingNelson 507 U.S. at 357). Accordingly, the Court determines tireactsthat
Plaintiffs’ copyright claims are “based upon” in this casetlageWVelshGovernment’s alleged
unauthorized copying and distribution of Plaintiffs’ copyrighted photographs.
The Court now asks vether Plaintiffs have demonstrated ttre Welsh Government’s
alleged acts ofopyingand distribution qualifas”commercial activit[ies] within the meaning
of the FSIA. The Court concludes that they do. The exhabi@sshedo Plaintiffs Second
Amended Complaint demonstrate that the types of conduct the Welsh Goversaiéged to
have engageih are“thetypds] of actions by which a private party engages in ‘trade and traffic
or commerce” Weltover 504 U.S. at 614 (quotinglack' s LawDictionary 270 (6th ed. 1990)).
The copie®f Plaintiffs’ photothat are reproduced in Plaintiffs’ exhibits are generally
part of heWelsh Government'ssuance opromotioral materials fokVelshthemedactivities
and travel (See, e.gDkt. No. 99-1 (“Dylan Thomas Walking Tour of Greenwich Village, New
York” map published by the Welsh Government, which uses one of Plaintiffs’ photographs)

Dkt. No. 99-2 (“Discovering the Welsh in America” article published by the Welsh Ginesnt,
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which uses one of Plaintiffs’ photographBkt. No. 99-6—-99-9 (copiesf articlespublished by
various United States media outlptemoting tourism to Wales and using aneinfringing
photographs included as part of the Welsh Government’s publicétjorile Welsh

Governmenis useof thesephotosis an eminently familiar manifestation of the manner in which
any number oprivate travel agentsr guideshavebeen alleged to have used another’s
copyrighted material® supplementheir own product®or services See, e.gBeasley v. John
Wiley & Sons, In¢.56 F. Supp. 3d 937 (N.D. lll. 2014) (copyright infringement suit premised on
private publisher’'s unauthorized copying and olsglaintiff’'s copyrightedpictures of Chicago

in a travel book Burch v. NyarkpNo. 06 Civ. 7022, 2007 WL 2191615 (S.D.N.Y. July 31,
2007) (Gorenstein, Mag. J.) (copyright infringement suit premisqaivatepublisher’s
unauthorized copying and use of plaintiff's copyrighted picturgsh@naon atravelwebsite;
Feder v. Videotrip Corp.697 F. Supp. 1165 (D. Colo. 198@ppyright infringement suit
premised on pvate publisher’'s unauthorized copying and eéelaintiff’'s copyrighted travel

guidesin a travel videp Heretoo, Plaintiffs’ exhibitsconfirm that theVelsh Government

3 Plaintiffs allegeon information and belief that the Welsh Government providese
United States news outletsth the infringing copies of Plaintiffs’ photo as part of their efforts to
encourage tourism t&/ales. See, e.g.SAC 11 4#48.) The contents of these articles
corroborate Plaintiffs’ allegationsfhe articlesot only favorably depict and encourage travel to
Wales but alsdink directly to the website foWisit Wales éee, e.g.99-7 at 6-7), which
according to a Wels@overnmenobfficial is “an administrative division of the Welsh
Government charged with carrying out the Government’s policy to promote toorldfales”
(Dkt. No. 107 1 5).Plaintiffs also attach to their Second Amended CompkxiFramework
Action Plan” from the Welsh Government in which it resolved to “[r]e-launch weldsité$S
and German markets providifthemwith] tailored content.” (Dkt. No. 99-14 at 6.) \Kelsh
official has confirmedhatthe Government of Waledoes license images for purposes of tourism
promotion (Dkt. No. 107 { 8), and the Welsh Government offers no evidence to rebut Plaintiffs’
allegations that th&/elsh Government did in fact providmited States news outlets with
infringing copies of Plainti§’ photos. The Court concludes that Plaintiffs have produced
evidence sufficient to corroborate their allegations that the United Staessarticles appended
to the Second Amended Complaint were published in coordination with the Welsh Government.
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distributed copies dPlaintiffs’ photos in dorm largely indistinguishable from the form in which
private parties also distributed copies of Plaintiffs’ photoonipareDkt. No. 99-2with Dkt.

Nos. 99-6—99-9.)This evidenceconfirms thatPlaintiffs’ suit against the Welsh Government
arises from the latter’s exercise“@owers that can also be exercised by private citizens, as
distinct from those powers peculiar to soverejghelson 507 U.S. at 360 (internal quotation
marks omitted)and that Plaintiffs’ suit is therefore “based uponcammercial activiies]”

within the meaning of 28 U.S.C. § 1605(a)(2).

In moving to dismiss Plaintiffs’ Second Amended Complaint, the Welsh Government
points to unrebuttedvidenceshowingthat“the WelshGovernment did not use the photographs
for profit[,] but [instead used thentd carry out itpublic mission to encourage economic
development, culture, and tourism in Walesjidencethe Welsh Government contends
demonstrates thainy alleged copying watone in connection with a uniquely sovereign
objective {.e., promoting tourismjnsufficient to constitute “commercial activity (SeeDKkt.

No. 106 at 12-14.) But the Welsh Government’s evidence giufposedehind itscopying

and distributingof Plaintiffs’ photos, however persuasivetangential to the Court’s inquiry.

That is because courtsnsideringvhether a government’s conduct is a “commercial activity [as
defined by the FSIA] . . . ‘ask not whether the foreign government isgaeith a profit motive

or instead with the aim of fulfilling uniquely sovereign objectives],] but rathethen¢he
particular actions that the foreign state performs (whatever the motivellibbm) are the type

of actions by which a private party engages in trade and traffic or comthe®eearna 622

F.3d at 147 (quotingnglo-lberia, 600 F.3d at 177)BecauseéPlaintiffs’ evidenceshows thathe

Welsh Government’acts ofcopyingand distributing Plaintiffsphotoswere of the sort a private

12



person might also engage the Court need not (and indeed must not) inquire further into the
purposes behind that copying.

At least oneother court in this idtrict hasrejected similar argumenisade byforeign
entities seeking tevadecopyright claimsroughtagainst thenpursuant tahe FSIA’s
commercial activity exceptionin Leutwyler v. Office of Her Majesty Queen RaniadAbullah
184 F. Supp. 2d 277 (S.D.N.Y. 2001) (Lynch, J.), the aejetted an assertion of sovereign
immunity raisedby copyrightinfringement defendants who were officials of a Jordanian
governmental bodyd. at 290. Thé eutwylerdefendants weraccused offurnishing photos
taken by[theplaintiff] for use in thelordan Diary,a publication that ha[d] been sold in the
United Statesin order to promote tourism to Jordald. at 283, 291. Declining to considére
Jordanian defendantallegedpurposes of encouraging tourismselling copies of th&diary,”
Judge Lynclexplainecthateven if“the purposeof publishing the diary may have been
governmental (disseminating information about Jordan and encouraging tourisnautiesf
the activity (publishing and selling books) is clearly commefcial. Accordingly, thecourt
concluded that the plaintiff “had sustained his burden of demonstrating that the [s&erwi
immuneJordaniardefendants had] engaged in certain ‘commercial actiasy/that term is
defined in 8 1603(e), that could give rise to subjectenatrisdictionunder the FSIA.”Id. For
the reasons explored aboveistCourt similarly concludes that thi¢elsh Governmerd alleged
copying and distribution of Plaintiffs’ copyrighted photos in connection with its ptiomal
materialswas a “commercial activityas that term is used in the context of B&A—
irrespective of the purposes underlying the Welsh Government’s copying opthues.

Finally, evenwith Plaintiffs having showrthat theirsuit is “based upoa commercial

activity carried on . .by the¢ Welsh Governmeng®laintiffs still must show that this conduct

13



was"“carried onn the United Statésn order to overcome the Welsh Government’s assertion of
sovereignimmunity.* 28 U.S.C§ 1605(a)(2) (emphasis added). To do so, Plaintiffs are
required to produce evidence showing that the Welsh Govertsnadlegedcommercial
activitieshad ‘substantial contact with the United Stdte28 U.S.C. § 1603(e).
In granting Plaintiffs leave to replead, the Court concluded that Plairailégjations,
“taken as true, plausibly establigll] that the Welsh Government undertook significant actions
in this district that are material to its allegedly unauthorized copying of Plaimtifegographs.
(Dkt. No. 96 at 5.)But unlike at themotion-to-repleadstage the Court can no longedfaw all
reasonable inferencas[Plaintiffs’] favor” in connection with the instant Rule 12(b)(1) motion
to dismiss.Figuerog 222 F. Supp. 3d at 307. Insteadchuseijurisdictional facts argnow]
disputed, the Court has the power and the obligation to consider matters outside the pleadings
such as affidavits, documents, and testimony, to determine whether jurisdictisti dxiis
Accordingly, the Court considers the extent to which the Second Amended Corsp#ethed
exhibitsaresufficient to carry Plaintiffsevidentiary burdenf showing that th&Velsh
Governmeris commercial activities werecarried onn the United States28 U.S.C.
§ 1605(afj2), particularly in light of the evidence now presented by the Welsh Government.
The Court concludes that Plaintiffs’ evidenssufficient to carry theiburden. Most

relevant to the Court’s conclusion in this regard are the exhibits attachedntiffl&econd

4 Alternatively, Plaintiffs could make a showing under the statute’s second ahd thir
prongs that their suit iddased . . upon an act performed in the United States in connection with
a commercial activity of the foreign state elsewliave“uponan act atside the territory of the
United States in connection with a commercial activity of the foreign staeledse and that act
causes a direct effect in the United State8 U.S.C. § 1605(a)(2). But as the Court concludes
that Plaintiffs have met thelourden of showing that the commercial activities upon which their
action is based were “carried on in the United States by the” Welsh Goveridnehg Court
need not address these alternative bases for rejecting the Welsh Governsseni@naof
sovereign immunity.
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Amended Complaint in which th&'elshGovernmenttself represents that at least some of the
infringing materials at issue in this suit were “developed by the Welsh Goverimmidew

York” and were available to order “for distribution free-of-charge . . . from theRWVels
Government in New YorK. (SeeDkt. No. 992 at2—-3.) Buttressing this conclusion is Plaintiffs’
evidence showing thgome of thaVelsh Governmers infringing materials weralsopublished
in the United States by United States news ouithefisrtherance of th&Velsh Goernments
attempts to promote tourism to Walg®kt. Nos. 99-6—99-9.

The most persuasive evidence submitted by the Welsh Government in support of its
attempts to rebut this conclusiantheaffidavit of Rob Holt,the Deputy Directoof Tourism
Develgpment and Major Events of the Department of Economy, Skills and Natural Resfaurce
the Welsh Government.(Dkt. No. 107 § 2.)Holt confirms thathe Welsh Government does
maintain an office in New York. (Dkt. No. 107 9 But Holt represents that the Welsh
Government’s activities in furtherance of its promotion of tourism and cutexnducted
entirely from Wales (Dkt. No. 107  6), and that the computer servers that host thgegebpa
appended to Plaintiffs’ Second Amended Complaistalso located in Wal¢Bkt. No. 107 | 7

seealsoDkt. No. 99-4). Holt further represents that théelsh Governmemever offered copies

5 The other evidence th&elsh Governmergubmits indisputingthe applicability of the
commercial activity exceptiois irrelevant to the Court’s disposition of this questidhe
Welsh Government’eemainingevidence relates eith&s the locus of Plaintiffs’ alleged injury
(see, e.g.Dkt. No. 1064), or to the purposes underlyitite Welsh Government’s promotion of
tourism Gee, e.g.Dkt. Nos. 106-2—-106-3, 1Git 4-31). The former category of evidence would
be relevant tonly the tortious act exception to the FSIA’s general grant of sovereign immunity,
seel8 U.S.C. § 1605(a)(b), and, for reasons already explored, the latter category méevide
does not shed any light on tbemmercial character of the WelG8lovernment'sactivities,
because such a charactehall be determined by reference to the nature of the course of conduct
or particular transaction or act, rather than by reference to its purph$1603(d). Given that
all that is left for the Court to determine is tngestion of whether this “action is based upon
commercial activity carried oim the United Statelsy a foreign staté id. § 1605(a)(2)
(emphasis added), the Court need consider these categories of evidence no further.
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of Plaintiffs’ photos for sale or distributed them for profit, and thatVelsh Government
expresb forbade its licensees from using Plaintiffs’ photographs for “promotion of ouotistn
related, non-inward investment related or commercial products.” (Dkt. No. 107 ;{4e8-&so
Dkt. No. 107 at 32.)

Many ofHolt’s representations are immaterial to the Court’s inquiry at this stageedt do
not matter whether Wales distributed copies of the photograph for sale or for profity éor
purposes of promoting tourisninstead, it matters only where the relevant copies of Plaintiffs’
photos werenadeand distributed. In that respect, Holt’s affidavit is conspicuous for what it
fails to say This isparticularly true with respect tdolt’s failure tocall into question®laintiffs’
allegationgegarding some dhe particular activities theNelsh Government has engaged in
and undertaken . in this District” which is of course located in the United State€SeeDkt.

No. 99 11 22-25.As alreadydiscussedPlaintiffs support thesalegations withdocumentary
evidence in the form of a walking tour mapped onto New York City streets (Dkt. Nl§, 89-
mapthat would presumably be useful offiydistributed ina manner that hadgstibstantial contact
with the United Statg’s28 U.S.C. 1603(e)These allegations aferthersupported by an exhibit
consisting of a webpage published byWielsh Governmerthat includeopies of Plaintiffs’
photos alongsidan offerof sale oftickets to the Official Dylan Thomas Walking Tour of New
York,” a tourthe Wekh Government thethescribs as “a collaboration othe Welsh
Governmentn New Yorkand the family of Dylan Thomds.(Dkt. No. 99-2(emphasis addeq)

In addition, that website explains that copies of the infringing materialvaitatdeto order

“for distributionfree-of-charge . . . from the Welsh GovernmanNew YorK (ld. (emphasis
added).)Finally, thatsamewebsitealsoconfirms that the “Dylan Thomas Walking Tour of

Greenwich Village'that isattached to Plaintiffs’ Second Amended Complaint (Dkt. No1P9-
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“was[also] developed by the Welsh Assembly Governmerdew York (Dkt. No. 992 at 2
(emphasis adde}l)

Holt’'s affidavitfails to rebutwhatthe exhibits to Plaintiffs’ Second Amended Complaint
persuasively demonstratidat “the Welsh Governmenrih New York played an activerolein the
development and distribution of the promotiomeiterialswhich includedcopies of Plaintiffs’
photographs. Id.) Moreover,Plaintiffs’ otherexhibitsalsocorroboratePlaintiffs’ allegation
that“the Welsh Government contracted with private businesses located in New Ytk Cit
publish, print, display, and distribute the Infringifgpmotional Materials, including the
infringing walk tour maps and infringing/elsh in Americalisplay panels.” (Dkt. No. 99 T 25
see also, e.gDkt. Nos. 99-6—99-9 (evidence of Welsh Government’s coordination with other
United States news outlgfs Taken together, abif this evidence persuasively demonstrates
theWelsh Governmerd “commercial activity. .. [had substantial contact with the United
States.” 28 U.S.C. § 1603(e).

In summary, the Court concludes tRaaintiffs have producedvidencehatestabliskes
that theirclaims aré’based upon a commercial activity carried on in the United Statgg by
foreign state,”28 U.S.C. §1605(a)(2), artdatthe Welsh Government has not carried its burden
of “showjing] that the allegefcommercial activitylexception does not applp its canduct] by
a preponderance of the evideric&nglodberia, 600 F.3cat 175.

B. The Welsh Government’s Remaining Contentions
1. International Comity

The Welsh Government briefly suggests that the doctringerhational comity calls for

the dismissal of Piatiffs’ claims. (See Dkt. No. 106 at 14.)

The Second Circuit hagescribed théoctrine of comityas* amorphous’ andfuzzy,

and ithas counseled that “even where the doctrine clearly applies§ it an imperative
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obligation of courts but raém is a discretionary rule of practice, convenience, and expediency.
Royal and Sun All. Ins. Co. of Can. v. Century Int'l Arms, W66 F.3d 88, 92 (2d Cir. 2006)
(quotingJP Morgan Chase Bank v. Altos Hornos De Mexico, S.A. DE €1¥.F.3d 418, 423

(2d Cir. 2005)). Among other things, the rule of “comity requires that the partiessaed ia

both litigations [be] the same or sufficiently similar, such that the doctriresgéidicatacan be
asserted.”Herbstein v. Bruetmary43 F. Supp. 184, 189 (S.D.N.Y. 1990)S]ince comity is an
affirmative defense, [the parigvoking comity] carrie[s] the burden of proving that comity [is]
appropriate.”Allstate Life Ins. Co. v. Linter Grp. Lid®94 F.2d 996, 999 (2d Cir. 1993).

In support ofits suggestionthat comity should dictate the outcome of the parties’ dispute
here the Welsh Government submits to the Court a copy of a judgment issued by an htish cou
that dismisse some claims raised by Pablo Star Mddid against th&Velsh GovernmentSee
Dkt. No. 107 at 33.) But it is entirely unclear fromatthish judgment whether Pablo Star Ltd.
was also a party to that suit, or whether Plaintiffs’ claims failed becaugerigdictional bar
sufficiently similarto that at issue hete warrantres judicata (Id.; see alsdkt. No. 107 at 41
(suggesting the possibility of Plaintiffs obtaining jurisdiction for their claigaret the Welsh
Government in another United Kingdom courtJhie Welsh Government’s passing suggestion
that international comity warrants dismissal of Plaintiffs’ claims before thist@oimsufficient
to carry its*burden of proving that comity [is] appropriat&’this case.Allstate Life InsCo,

994 F.2cdat 999.

2. Pablo Star Media Ltd.’s Dissolution

The Welsh Governent presents for the first time in its reply brief evidence
demonstrating that one of the Plaintiffs, namely Pablo Star Media Ltd., has bgelneti and
may lack standing to proceed in this matter. (Dkt. Nos. 121 at 1, 121-1 {4,at12&14.) The

Court notes that this evidence does nothing to rebut the standing of at least orfétBlainti
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proceed in this action.SeeDkt. No. 99 {1 910 (alleging that the action’s other Plaintiff, Pablo
Star Ltd., retains an independeigiht to pursue claims at 188 in this suit).) Becausthe
presence obnepartywith standings sufficient to satisfy Article III'scaseor-controversy
requirement,’'Rumsfeld v. Forum for Academic & Institutional Rights, 6%Z U.S. 47, 52 n.2
(2006), andbecauseourts “ordinaily will not consider issues raised for the first time in a reply
brief,” McBride v. BIC Consumer Prod. Mfg. €683 F.3d 92, 96 (2d Cir. 2009), the Court
declines to address the Welsh Government’s betaiatention regardinBablo Star Media

Ltd.’s dissolution. The Welsh Government is free to raise this issue again atsadgeeof this
case.

3. Plaintiffs’ Berne Convention Claims

Finally, the Welsh Government moves pursuant to Federal Rule of Civil Procedure
12(b)(6) to dismiss all of Plaiiffs’ claims brought under the Berne Convention. (Dkt. No. 106
at1, 1617.) However, Plaintiffs disclaim any attempt to state independent claimstbader
Berne Convention, and explain that their allegations regarding the Berne Conwastrelevant
only to their attempts to demonstrate a violation of international law sufficient terttigg
expropriation exception to tHeSIA, 28 U.S.C. § 1605(a)(3). (Dkt. No. 119 at 17-66¢ also
SAC 1 102.)BecauséPlaintiffs have disclaimed argttempt to state a claim in this actiender
the Bere Convention, the Welsh Government’s Rule 12(b)(6) motion to dismiss Plaintiffs

claims brought under the Berne Convention is denied as moot.
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V. Conclusion

Forthe foreging reasonghe Welsh Government’s motion to dismis®ENIED. The
Welsh Government is directed to file an answer to the Second Amended Complam®withi
days ofthe date othis Opinion.

The Clerk of Court is directed to close the motion at Docket Number 105.

SO ORDERED.

Dated:March29, 2019

New York, New York /W

V J. PAUL OETKEN
United States District Judge
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