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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
-------------------------------------------------------------- X ELECTRONICALLY FILED
: DOC #:
D.M., et al., : DATE FILED: 01/26/2016
Plaintiff(s),

15 Civ. 1619 (LGS)
-against-
OPINION AND ORDER

CITY SCHOOL DISTRICTOF THE CITY OF
NEW YORK,

Defendant.
LORNA G. SCHOFIELD District Judge:

Plaintiffs D.M. and R.M., individually and on behalf okthdaughter C.M., bring this
action against the New York City Departmen&afucation (“DOE”) pursant to the Individuals
with Disabilities Education Act (“IDEA”), 20 U.S.G& 1400 et seq. Plaintiffseek review of the
November 7, 2014, decision of the New York State Review Officer (“SRO Decision”) reversing
the June 28, 2012, decision of the Impartial HepOfficer (“IHO Decision”), which found that
the DOE had failed to provide a free and appgetpreducation (“FAPE”) to C.M. during the
2011-2012 school year. The parties/e cross-moved for summary judgment. For the reasons
below, the DOE’s motion is denieshd Plaintiffs’ motion is granted.

l. STATUTORY FRAMEWORK

The IDEA mandates that states receiviegeral special education funding provide
disabled children with a FARE20 U.S.C. § 1412(a)(1)(AM.W. ex rel. S.W. v. N.Y.C. Depf
Educ, 725 F.3d 131, 135 (2d Cir. 2013). “To endiina qualifying children receive a FAPE, a
school district must create an individualizstlication program (‘IEP’) for each such child.”

R.E. v. N.Y.C. Dépof Educ, 694 F.3d 167, 175 (2d Cir. 2012). An IEP is a written statement

that “describes the specially designed instruction and services that will enable the child to meet’
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stated educational objectives aadeasonably calculated to gieducational benefits to the
child.” M.W, 725 F.3d at 135 (quotirR.E, 694 F.3d at 175%ee als®0 U.S.C. § 1414(d).

New York delegates the annual developnudran IEP to a local Committee on Special
Education (“CSE”).SeeN.Y. Educ. Law 8§ 4402(1)(b)(1)At a minimum, a CSE must be
composed of the student’s parent(s); a speciatatbn teacher; a reguladucation teacher if
the student participates in ayrdar education program; a sch@aslychologist; a school district
representative; an individual who can interphet instructional impéations of evaluation
results; a school physician; and a pardanother student with a disabilitgeeEduc. 8§
4402(1)(b)(1)(a). “The CSE muskamine the student’s level of achievement and specific needs
and determine an appropriate educational progrd®E, 694 F.3d at 175 (citation omitted).

If a parent believes that the DOE has fatlegrovide a FAPE to his or her child, the
parent may “unilaterally place tmeahild in a private school ateir own financial risk and seek
tuition reimbursement.”"M.W, 725 F.3d at 135 (citinglorence Cty. Sch. Dist. Four v. Carter
510 U.S. 7, 9-10, 16 (1993)). To seek reimbuonesat, the parent must file a due process
complaint with the DOE, which triggers admimngtive proceedings bagiing with a hearing
before an Impartial Hearing Officer (“IHO")See id(citing 20 U.S.C. 88 1415(b)(6), (f); N.Y.
Educ. Law § 4401(1)). The IHO hearing is governed by the thre@®pdigton/Cartertest, as
construed by New York Edutian Law § 4404(l)(c): “(1) th&©OE must establish that the
student’s IEP actually provided a FAPE; shouldDi@E fail to meet that burden, the parents are
entitled to reimbursement if (Bey establish that their unilateral placement was appropriate and
(3) the equities favor themKM.W, 725 F.3d at 135 (footnote and citations omitted).

An IHO’s decision may be appealedadtate Review Officer (“SRO”)SeeEduc. 8

4402(2);M.H. v. N.Y.C. Dep of Educ, 685 F.3d 217, 225 (2d Cir. 2012). The SRO *“shall



review and may modify . . . ardetermination of the impartial hearing officer . .. .” Educ. §
4404(2). An SRO'’s decision is the final adrsinative decision, but an aggrieved party may
seek review of the decision by commencing amoadn federal district court. 20 U.S.C. 8
1415(i)(2)(A);M.W, 725 F.3d at 135-36.
I. BACKGROUND

A. C.M.’s Educational History

C.M. was born in January 2003, and was eyglairs old at the beginning of the 2011-
2012 school year. The DOE classified her as a stuéh a speech or language impairment at
the beginning of the 2011-2012 schgehr, and that classificati is not disputed. The DOE
described her as a “medically healthy youngstgth low muscle tone, poor upper body trunk
stability, distractibility, and delayed fine motor skills, with language deficits, anxiety, and
distractibility, who takes medicatn to improve her attention slall C.M. began attending the
Aaron School ("Aaron”), a private school, in 0for kindergarten and continued there through
second grade.

Plaintiffs signed a contract with Aaron danuary 28, 2011, for C.M.’s re-enrollment for
the 2011-2012 school year, the school year presentgu. The tuition for that school year
was $47,950, which Plaintiffs paid to Aaron. C.M.’s IEPs for the 2012-2013, 2013-2014, and
2014-2015 school years recommended placement in-autdit school and are not at issue.

B. C.M.’s Individualized Education Program for 2011-2012

On February 11, 2011, a CSE convened for the development cfsGEW. for the 2011-
2012 school year, as is done annually. The G8Sisted of Plaintiffs; a DOE social worker; a
DOE special education teacher who also serveddistsct Representate; a school psychologist;

a parent member; and C.Mteacher from Aaron. In develogiC.M.’s IEP, the CSE reviewed



and relied upon several documents and tsporcluding an August, 2008 Psychological
Evaluation (the “2008 P-g; a July, 2010 Occupational Tlagry Evaluation; a 2010-2011 Aaron
Fall Report; a 2010-2011 Aaron Mid-Year Reportr@dys Literacy and Math Goals for C.M.
for 2010-2011; Aaron’s October, 2010 Spetiehrning Targets and Occupational Therapy
Plans for C.M.; and C.M.’s IEP from the pricgar. The CSE also considered oral input from
Plaintiffs and the Aaron staff.

The IEP made findings about, and itdkad needs with respect to, C.M.physical,
academic, social and emotional development, an22sahnual goal®r her. The IEP
recommended that C.M. be enrolled year-rouna ien-month program in a 12:1:1 special class
-- i.e., a class with twelve students, one teacand one classroom paraprofessional -- in a
community school. The IEP also recommended évery week C.M. receive one 30-minute
individual session and one 30-minute group isessf occupational therapy, one 30-minute
individual session and two 30-mite group sessions of speech-language therapy, and one 30-
minute group session of counselinguring the CSE meeting, &htiff D.M. voiced his
concerns about the recommendedLiRspecial class program, which the team fully discussed.

C. Rejection of the Recommended School Placement

The IEP stated that C.M. should be placed ficommunity school,” but did not include a
specific school placement. In a final iwetof recommendation dated July 11, 2011, the DOE
notified Plaintiffs that C.M. would be placedRiS. 198 Isador E. Ida Straus (“P.S. 198").

In a letter to the DOE dated July 19, 20RRintiff D.M. rejected the recommended
placement and stated that his efforts to \s&. 198 were unsuccessful, and that he would

schedule a visit in Septembéfie also stated that, based on what he knew about P.S. 198, the



placement was inappropriate because thereowlysone special education teacher in each
classroom.

i. Due Process Complaint and IHO Proceedings

On October 13, 2011, Plaintiffs filed a due process complaint, alleging that the DOE had
failed to provide a FAPE to C.M. and raisinglibptrocedural and substantive challenges. These
included that: (i) the CSE failed to rely on nes&ry evaluations to establish C.M.’s present
levels of performance or to support the chandeeinprogram from the jor year; (ii) the CSE
failed to appropriately develop proper annual gaald short-term objectives for C.M.; (iii) the
CSE failed to place C.M in a smaller class witlo special educators in the classroom; and (iv)
lunch and recess at P.S. 198 wouive caused C.M. to feel anxioarsd distracted. Plaintiffs
sought relief in the form of reimbursemdot tuition at the Aaron School for the 2011-2012
school year.

An IHO conducted a three-day hearingvibeen February 6 and May 14, 2012. Eight
witnesses testified, including indduals who had served on the CSE that drafted C.M.’s IEP.
The DOE presented testimony from two witnessi@s:DOE social worker who had attended the
CSE meeting; and a third and fourth grade sppeclucation teacherdm P.S. 198 where C.M.
would have been enrolled. Plaintiffs presdrdix witnesses: a psychologist, three Aaron
representatives and Plaintiffs.

On June 28, 2012, the IHO issued a decision and found, pursuant to the
Burlington/Cartertest, that (i) the DOE failed to demstrate the appropriateness of the 2011
IEP for C.M.; (ii) C.M.’s placement at the Aar@thool was appropriate to meet her educational
needs; and (iii) equitable considerations suggabPlaintiffs’ tuition reimbursement claim.

Specifically with respect to the first prong, whigguires the DOE to edtlish that it provided a



FAPE, the IHO determined that the CSE hakbébto consider adpiate and appropriate
evaluative information -- because an updatedugtion was needed to ascertain whether the
recommended change to C.M.’s program fitbm prior year was adequately addressed --
thereby causing a loss of educational opportuoityC.M. It also determined that the
recommendation of a 12:1:1 class andrdfeommendation of a community school were
inappropriate and inadequate to address C.Me&ds. The IHO ordered the DOE to pay not
more than $47,950 to Plaintiffs to reimbuteem for the Aaron School tuition.

il. SRO Appeal and Determination

The DOE appealed the IHO Deasij arguing that pursuant to tBerlington/Cartertest,
(i) it offered C.M. a FAPE; (ii) Plaintiffs failgto demonstrate that Aaron was appropriate for
C.M.; and (iii) equitable considations precluded redf. With respect to the first prong, the
DOE argued that the CSE relied on sufficient arebadte evaluative infmation to develop the
2011-2012 IEP, and that the 2011-2012 IEP was reasooalculated to enable C.M. to receive
educational benefits.

On November 7, 2014, after reviewing the relgancluding testimony conducted in front
of the IHO, the SRO issued an opinion sustay the DOE’s appeal and reversing the IHO’s
Decision. The SRO found thattlidbOE had met its burden of denstrating that it offered C.M.
a FAPE for the 2011-2012 school year, and thesSRO did not reach the second and third
prongs of thaBurlington/Carteranalysis. With respect to the adequacy of C.M.’s IEP, the SRO
found that (i) the CSE relied onegliate evaluative information about C.M. to develop his IEP;
(ii) the CSE’s recommendation of a 12:1:1 spkclass program with related services was
appropriately designed to enable C.M. to ree@ducational benefitsnd (iii) the annual goals

were appropriate and sufficiently addressed C.M.’s needs. With respect to the CSE’s placement



of C.M. at P.S. 198, the SRO held that (i) Piilmtould not prevail orclaims that the assigned
public school could not implement the IEP becassgee C.M. did not enroll at P.S. 198, the
claim was speculative; and (ii) even assumirad @M. had attended P.S. 198, the evidence did
not support a conclusion thaetBDOE would have deviated from C.M.’s IEP in a material or
substantial way that would have denied C.M. a FAPE.

On March 4, 2015, Plaintiffs commencedsthction to appeal the SRO Decision.
Plaintiffs and the DOE filed cross-motiofts summary judgment on August 13, 2015, and
September 3, 2015, respectively.

[I. STANDARD

A motion for summary judgment e IDEA context is “in gbstance an appeal from an
administrative determination, not a summary judgment [motioll].H., 685 F.3d at 226
(citations and internal quotation marks omittejgord M.W,. 725 F.3d at 138 (“Summary
judgment in the IDEA context . . . is onlypaagmatic procedural mechanism for reviewing
administrative decisions.”) (citation amternal quotation marks omitted).

In reviewing an SRO’s decision, a districturt determines whether the SRO’s decision
is supported by “the preponderance of the evidaa&eg into account not only the record from
the administrative proceedings, also any further evidence presehbefore the District Court
by the parties.”Grim v. Rhinebeck Cent. Sch. Dif46 F.3d 377, 380 (2d Cir. 2003). “When
an IHO and the SRO reach conflicting conclusions, [a court generally] defer[s] to . . . the SRO’s
decision.” R.E, 694 F.3d at 189 (internal quotation m&r&itation, and brackets omitted).
However, the “factual findings must be ‘reasoned and supported by the record’ to warrant
deference,M.H., 685 F.3d at 241 (quotim@agliardo v. Arlington Cent. Sch. Distt89 F.3d

105, 114 (2d Cir. 2007)), and, if an SRO’s demiss not reasoned and supported by the record,



“a better-reasoned IHO opinion may be considered instdRdE’;, 694 F.3d at 189 also

Reyes ex rel. R.P. v. N.Y.C. Diegf Educ, 760 F.3d 211, 218-19 (2d Cir. 2014). If an SRO
decision does not reach a particular issue, blid@nopinion does addresisat issue and is well
reasoned and based on the record, the IHO opinion should be accorded defeeendet. 685
F.3d at 252, 254 (affirming on appeal the distcimairt’s decision taefer to the IHO’s

conclusion that the school was &ppropriate unilateral placement for the first plaintiff, and that
the equitable considerations favored the piatntiff, when the SRO did not reach those
guestions).

A district court “must give due weight tchg administrative] proceedings, mindful that
the judiciary generally lack[s] the specializatbwledge and experiencecessary to resolve
persistent and difficult questions of educational policy.P. ex rel. S.P. v. Mamaroneck Union
Free Sch. Dist.554 F.3d 247, 252 (2d Cir. 2009) (per cundaiterations iroriginal) (citation
and internal quotation marks omitted). Accordyn@ federal court may ntsubstitute [its] own
notions of sound educatidnaolicy for those of tb school authorities. M.W, 725 F.3d at 139
(citation and internal quotation marks omitted). “[D]eterminations regarding the substantive
adequacy of an IEP should be afforded morgktdhan determinations concerning whether the
IEP was developed accordingtte proper proceduresM.H., 685 F.3d at 244.

In deciding how much deference to accore HHO and SRO, a reviewing court may take
into account “whether the decision being reviewsedell-reasoned, and whether it was based on
substantially greater familiarity with the eviderared the witnesses than the reviewing court.”
R.E, 694 F.3d at 189 (citation and internal quotaimarks omitted). “The deference owed
depends on both the quality of the opinion and the court’s institutional competéhEe €x rel.

R.F. v. N.Y.C. Dépof Educ, 746 F.3d 68, 77 (2d Cir. 2014) (footnote omitted).



V. DISCUSSION

Plaintiffs are entitled to reimbursementtoition they paid for the 2011-2012 academic
year because, applying tBarlington/Cartertest, the preponderancetb& evidence (i) does not
support the SRO’s decision that C.M.’s IEPuatiy provided a FAPE; and does support the
IHO's findings that (ii) Plairiffs’ placement of C.M. at thAaron School was appropriate and
(i) the equities favor them.

A. Defendant Has Not Shown that the IEP Actually Provided a FAPE

“In determining whether an IEP complies wilte IDEA, courts make a two-part inquiry
that is, first, procedural, an@ésond, substantive. At the firsept courts examine whether there
were procedural violations dfie IDEA, namely, ‘whether thstate has complied with the
procedures set forth in the IDEA.R.E.,694 F.3d at 189-90 (quotir@erra v. Pawling Cent.
Sch. Dist. 427 F.3d 186, 192 (2d Cir. 2005)). For the satusve inquiry of the first prong of the
Burlington/Cartertest, courts “examine whether the IwBs substantively adequate, [by asking]
whether it was ‘reasonably calculated to enabdectiild to receive edational benefit[s].” Id.
at 190 (quotingCerra, 427 F.3d at 192) (quotation marks and citation omitted). The DOE’s
development of C.M.’s IEP complied with theocedures set forth in the IDEA, but is
substantively inadequate.

i. Procedural Inquiry

Plaintiffs argue two procedursaiolations -- first, that the @luative data before the CSE
was insufficient; and second, that the IEP’slg@gere not adequatetieveloped. The SRO
rejected both of these argumgrand that decision was well reasd based on the record and is

entitled to deference.



a. Sufficiency of Evaluative Data

Plaintiffs argue that the CSE’s failuredbtain or await an updated Psychological
Evaluation (“updated P-E”) of C.M. in developittge IEP for 2011-12 impeded C.M.’s right to a
FAPE. Plaintiffs argue four reass that the evaluative dataftwe the CSE was insufficient and
necessitated an updated P-B:tffat the CSE did not consider the 2008 P-E because it was
outdated; (2) that changes in C.M.’s behawalbserved by the DOE social worker “warranted” a
reevaluation under applicable state and fedegllations; (3) that the DOE psychologist had
requested a new psychological repartd (4) that the evaluative data that the CSE did consider
was inadequate. These arguments are eiblotudlly unfounded or letjg incorrect. The SRO
correctly determined that the developmen€dfl.’s IEP was proaurally adequate.

A CSE is required to “review existing &wation data on thehild, including (i)
evaluations and information provided by the péseof the child; (ii}current classroom-based,
local, or State assessments, and classroom-based/atiens; and (iii)) observations by teachers
and related services providers.” 20 U.$Q414(c)(1)(A). New Yk State regulations
required the CSE to review and consider “treuts of the initial evaluation or most recent
evaluation of the child.” 20 U.S.C. 8 1414(g®(iii); 8 N.Y.C.R.R.§ 200.4(d)(2). After
reviewing the available evaluatigres CSE is required to “idenyifvhat additional data, if any,
are needed to determine . . . whether any addittormodifications to #special education and
related services are needed.” 20 U.S.C.A. § 1414(c)(1)(B)(iv). “[T]HeHaS the discretion to
determine that no new alation is required."M.Z. v. N.Y.C. Déep of Educ, No. 12 Civ. 4111,
2013 WL 1314992, at *8 (S.D.N.Y. Ma21, 2013) (citing § 1414(c)(4)3ee alsE.E. v. N.Y.C.
Degt of Educ, No. 13 Civ. 06709, 2014 WL 4332092 *at(S.D.N.Y. Aug. 21, 2014). A

reevaluation is required if “(ithe school district determinésat one is warranted, (ii) the

10



student’s parent or teacher requests one, dthgi evaluation in quesi is three years old or
older.” E.E, No. 13 Civ. 06709, 2014 WL 4332092, at(&.D.N.Y. Aug. 21, 2014) (citing 8
N.Y. C.R.R. § 200.4(b)(4)).

The CSE was not required to obtain or awaitupdated P-E to comply with the IDEA.
The CSE relied on oral input from C.M.’s parenke(Plaintiffs) and teachers, as well as written
classroom-based assessments and reports feofetton school. The CSE also considered the
2008 P-E, which at the time of the CSE meetwas both the initial evaluation and the most
recent evaluation. The August 2008 P-E wasyrbtthree years old. The CSE convened in
February, 2011, and neither C.M’s parentsteachers had requested an updated P-E for the
CSE meeting. Accordingly, tHeSE properly exercised its distion and determined that no
new evaluation was needed.

Plaintiffs’ argument that #gnCSE did not consider the 2008 P-E is factually incorrect.
The parties’ Joint Statement of Facts expressigstthat “the CSE team reviewed and relied
upon” the 2008 P-E, among other documents. O@& social worker testified that the school
psychologist who was part of the CSE had looked at the 2008 P-E.

Plaintiffs’ argument that #hschool psychologist requestaa updated evaluation for the
2011 school year relies on a stedrreading of theeccord -- i.e. that #n DOE social worker,
who testified about the psychologist’s viewshst CSE meeting, lied and changed her testimony
for “self-serving reasons.” As the transcript n&kéear, the social worker corrected herself to
clarify that an updated evaluation would Eeded for the 2012 school year when the 2008 P-E
would be three years old, andt the 2011 school year:

DOE ATTORNEY: Did the psycHogist indicate that herould need to request or
wanted to request an updated geyogical for the2011/2012 school year?

SOCIAL WORKER: For th011/2012 school year, yes.

11



DOE ATTORNEY: For the current school year?
SOCIAL WORKER: For the following schogkar we would need a psychological.

DOE ATTORNEY: Okay, just so the recoigiclear though the school year we are
discussing here today is the ant school year, which is 2011/2012.

IHO: Did he want the psychadjical evaluation for this schbgear that we're in right
now or for next slsool year 2012/20137

SOCIAL WORKER: For the IEP for 2012/2013.

Although Plaintiff D.M. indicatd that he “assumed” the updated P-E would be used for
the 2011-2012 school year, he did not actually request an updated P-E for the 2011-2012 year.
The school psychologist’'s and the CSE team’s tstdeding was that an updated P-E would be
used for the 2012-2013 school year, antfor the 2011-2012 school year.

The SRO’s decision reviewed each of the documents that the CSE considered, describing
each one and its conclusions about C.M. andhbeds. Based on this detailed review, the SRO
concluded that the CSE had considered suffi@ealuative information. This conclusion was
well reasoned, based on the evidernue ia entitled to deference.

b. Development of the IEP’s Goals

Plaintiffs argue that C.M.’s 2011-2012 IigBals were inappropriate and were not
adequately developed because the IEP diguifitiently describe what C.M.’s functioning
needs would be in the 2011-2012 school yaad, relied on teacher estimates from the 2010-

2011 school year in developing the goals. Taegue that the progress C.M. made throughout
the 2010-2011 school year rendensdny of the IEP goals inampriate and outdated in the
2011-2012 school year. They alsgw that the goals were geleeand that the CSE did not

provide a “baseline level of futioning for any of the goals.”
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The IHO found that the CSE drbt review the goals fror@.M.’s previous IEP during
the meeting, and that there was no explanatifarexd for this omission. It also found that a
single counseling goal was insufficient to addr€sM.’s social emotional needs. The SRO
disagreed and determined that the IEP te@aningfully considered C.M.’s 2010-2011 IEP
during the meeting, that the 202011 IEP was adequate to aelsl C.M.’s social emotional
needs, and that the 2011-2012Igagere appropriate.

The record supports the SRO’s determmrathat the IEP goals were adequately
developed and appropriate. “[T]he sufficiencygohls and strategies in an IEP is precisely the
type of issue upon which the IDEA requires defereto the expertise tiie administrative
officers.” Grim, 346 F.3d at 382. Because the SRO’srdat@ation regarding this issue was
well-reasoned, it is entitled to deferenee id.

Contrary to Plaintiffs’ agument that the goals weoaitdated during the 2011-2012
school year, the SRO found thaith the parents and Aaron Schtedcher agreed the current
goals were appropriate at the time. [AdrRiecord p. 85, |. 7-11, and p. 883] The SRO noted
that the father testifiethat the CSE team “went through literalhe math and literary goals from
the report. [The special eduitat teacher] asked [the Aaron School teacher] if this [goal] was
still relevant? How is she performing? And team noted notes that reflected in the IEP based
on the level that Charlotte was at.” [Adniecord p. 428-429, |. 25-5 (Father’s testimony); p.
883 (SRO’s opinion)]. The SRO found the goals “contained sufficient specificity . . . [to]
evaluate the student’s progreaad gauge the need for contitioa or revision.” Specifically,
the SRO found that the 2011-2012 goals would basuared over the course of the school year

and that progress reports would address them.
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The SRO correctly concluded that the goeése not generic becse they “contain[ed]
sufficient specificity” and that “any alleged deficienye to the lack of ‘bseline’ data or grade
levels did not preclude the student from dipgortunity to receivedericational benefits.’'See
R.B. v. N.Y.C. Dep’'t of Edyd>5 F. Supp. 3d 421, 434 (S.D.N.Y. 20a#f)d sub nomR.B. ex
rel. D.B. v. New N.Y.C. Dep’'t of EQu603 F. App’x 36 (2d Cir2015) (“The Court is not
persuaded . . . by Plaintiffs’ protest that thalgon the IEP cannot be measured because they
contain no ‘baseline levetsf functioning.”).

The SRO correctly determined that thesere no procedural violations in the
development of C.M.’s IEP.

il. Substantive Inquiry

Plaintiffs correctly argue that tHEP recommendation that C.M. attendanmunity
school in a 12:1:1 class withlaged services is substantivehadequate. For the substantive
inquiry of the first prong oBurlington/Carter courts “examine whether the IEP was
substantively adequate, [by asking] whether i Wwaasonably calculated to enable the child to
receive educatiomdenefit[s].” R.E, 694 F.3d at 190 (quotir@erra, 427 F.3d at 192)
(quotation marks and citation omitted). The relceupports the IHO’s determination that the
IEP recommendation of a community school wasreasonably calculatdd enable C.M. to
receive educational benefits.

Plaintiffs argue that the IEP’s recommendatof a 12:1:1 class atcommunity school
was not reasonably calculated to enable Gavieceive educational benefits, because C.M.
required a small class at a snthkrapeuticschool to make educational progress. The IHO
accepted this argument. The SRO did not squarely addressfaubdtthat the IEP’s

recommendation was sufficient.
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In his opinion, the SRO states that the minutes of the CSE meeting show that the CSE
rejected as too restrictive a hnth program in a special cldesa special school, and therefore
recommended a special clas@inommunity school. However, bges no evaluative material
to support the CSE determination and does not fudiseuss it. His analysis focuses instead on
the sufficiency of a 12:1:1 special class, butthetadequacy of C.Ré. attending a community
school.

In contrast, the IHO correctly recognizedt “the school” -- e., a community school
rather than a small therapeutic school -- “wasitecal [and misconceived] part of the [IEP]
recommendation for this child.” The IHO discaositite testimony of the DOE social worker as
to the possible benefit of a community school, whité observation that “there was no basis for
her belief.” He cites in cordst the testimony of the psychgist who testified at the IHO
hearing about C.M.’s need to attend “a srap#cial education classd school” because she
would have great difficulty negotiating school lunch and assemblies. The same psychologist
prepared the 2008 P-E which recommended “a snmeaeutic school. It is imperative that she
not be placed in a large class or school.” difter material explicitly addresses C.M.’s needs
regarding school size.

Where, as here, the IHO and SRO disagand “the SRO’s determinations are

insufficiently reasoned to merit deference, thertoshould defer to the IHO’s analysi<C'F.,
746 F.3d at 77. “Additionally, the cdarshould defer to the IHO&nalysis when considering an
issue not reached by the SRQd. Applying these standard$ie IHO’s conclusion that the
District failed to provide a FAPE for C.M. is entitled to deferen8ee id.

Plaintiffs’ challenge to the DOE’s placement was not premature as the SRO found.

Although “[s]peculation that [a] school districili\not adequately adhete [an] IEP is not an

15



appropriate basis for unilateral placemeR,E, 694 F.3d at 195, Plaintiffs challenge the IEP
itself and do not argue that P1R8 was unable to adhere to @.M.’s IEP was not reasonably
calculated to enable C.M. to receive educatitwealefits, and Defendantséailed to sustain its
burden of showing that C.M.’s IEP actually provided a FAPE.
B. The Parents’ Unilateral Placement Was Appropriate

The second prong of tigurlington/Cartertest requires Plaintiffs to establish that their
unilateral placement of ®l. at the Aaron School was appropriatd.W, 725 F.3d at 135. The
SRO did not reach this issbecause he found for the DOE on the first prong. The IHO found
that the Aaron School is speciilly tailored to meet C.M.’anique needs because of its
specially trained staff, multisensory approach] arss-curricular program, and concluded that
the Aaron School was an appropriate placement for C.M. Because the SRO did not reach this
issue, and because the IHO’s opinion is reasanédelates to questions of educational policy
that require expertise, the Codsfers to the IHO’s decisiorbeeC.F., 746 F.3d at 77 (“[T]he
courts should defer to the IHO’s analysis witensidering an issue not reached by the SRO.”)
(citation omitted). Moreover, Defendant dict maldress this issue and is deemed to have
conceded it.See Jackson v. Fed. Expres66 F.3d 189, 198 (2d Cir. 2014) (“[l]Jn the case of a
counseled party, a court may, when appropriafer from a party's partial opposition [to a
motion for summary judgment] that relevant claims or defens¢sth not defended have been
abandoned.”).

C. The Equities Weigh in Favor of Reimbursement

Likewise, the SRO and Defendantldiiot discuss the third prong Btirlington/Carter

which requires plaintiffs to establisheththey are favored by the equitidd.W, 725 F.3d at

135. The IHO concluded that the equities weigfavor of reimbursement. Again the Court
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defers to the IHO’s decisioseeC.F., 746 F.3d at 77, and Defendant is deemed to have
conceded the issue.

Where, as here, a student is denied a FABIEhbursement is an appropriate remedy.
SeeM.W, 725 F.3d at 135.
V. CONCLUSION

For the foregoing reasons, Plaintiffs’ nastifor summary judgment is GRANTED, and
Defendant’s cross-motion for summary judgment is DENIED. The Clelikasted to close the
motions at Docket Nos. 26 and 28 and to close the case.

The Clerk of the Court is directed to aéothe motions at Docket Nos. 26 and 28.

New York, New York
January 26, 2016
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