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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOSEPH ROSA
15¢cv1665
Plaintiff,
OPINION AND ORDER

-against
TCC COMMUNICATIONS, INC. et al.,

Defendang.

WILLIAM H. PAULEY I, District Judge:
Defendants TCC Wireless, LLC (“TCC Wireless”), TCC Holdco, Inc.

(“Holdco”), and Javed Malik move to dismiss certain counts of the Third Amended Complaint.
For the reasons that follow, their motions are denied in part and granted in part.

BACKGROUND

|.  Procedural History

The Third Amended Complaint in this action is the fourth iteradfca complaint
seekingdamages arising principally from Defendants’ alleged breach of treeiegnts and the
fraudulent conveyance of assets from which Plaintiff Jos&gsta claims hehould have been
paid

On January 5, 2016, this Court granted in part and denied in part Defendants’

motionto dismiss the Second Amended ComplaBgeRosa v. TCC Communications, Inc.,

2016 WL 67729 (S.D.N.Y. Jan. 5, 2016). In that Order, this Court, among other tranged
Rosa leave to rplead his fraud claims as fraudulent conveyance claims, apehssert
allegations supporting successor liabibtyainst TCC Wireless and Holdco untiex breach of

contract claims Separate from these motions to dismiss, Defend&®C, Shahedsmail, and
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Malik filed answers responding tertainclaimsupon whch theirpreviousmotionsto dismiss
were denied. (ECF Nos. 65 and 70.)

Defendants TCC Wireless, Holdco, and Malik noave to dismiss the First,
Fourth, and Sixth causes of action of the Third Amended Complaint—breach of contract,
fraudulent conveyance, and New York Labor |.a@spectively—on grounds thathey fail to
state a claim for relief. Holdco also seeks dismigsdhck of personal jurisdiction.

[l. Operative Facts

The Pllowing factsare taken from the Third Amended Complaint and presumed
to be true for purposes of resolvitigesemotiors. In 2003, Rosa began working with Ismail as a
sales representative in charge of supporting Defendants’ sales and matkatayyis the long
distance calling cardsusiness (TAC {1 2£22.) Beginning in 2009 and 2010, Rosa helped
Ismail develop and implement a business plan to becomilablle master dealeg position
that would provide them with exclusiaecess to -Mobile’s lucrative Preferred Retailer
program. (TAC 11 26-28, 332.) Their effortgaid off. TCCC’s operationsas an exclusive-T
Mobile Preferred Btailer increased ifgrofits by approximately $30—-40 million. (TAC 11 33,
35.)

Ismail set his ambitions on expanding TCCC'’s operations, and tasked Rosa with
overseeing the opening of neetail store locations ithe NortheastUnited States (TAC { 36.)
In March 2011, IsmaiindRosaentered into a partnership agreement regarding the expansion of
theretail store businesgrovidingRosaa 25% interest in alew Northeast regiom-Mobile
retail stores, includinglew York (the “Partnership Agreement”YTAC {1 3%#38, Ex. 1)
Thereafter, Malik was brought in to oversee tlaglay operations of the retail stores so that

Rosa could focus on opening additional stores in the Northeast. (TAC 1 43.) Around the end of
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2012 and beginning of 2013, Ismail gave Malik an ownership interest in TCCC footkisn
running the daily operations of the retail stores. (TAC | 46.)

Around 2013, Ismail began divesting TCCC of its corporate assets and treshsferr
them to a new entity, TCC Wireless. (TAC § 4The primary assets transferred to TCC
Wireless were the-Mobile retail storesn which Rosa maintained a 25% equityerest (TAC
1 53.) TCC Wireless and TCCC used the same office as their priplapalof business,
employed the same employeasd tilized the same email addresses. (TAC 1 49.) They
continued using TCCC's financial records to secure leases for T-Mobilestetas, but
amended the leasesr&flect TCC Wireless as lesse€@AC 11 49, 51.) Further, TCCC and
TCC Wireless banking funds were commingled, but Ismail also divé@&iC’s incomdrom
T-Mobile into a separate account for TCC Wireless. (TAC 1599

In December 2014, TCC Wireless merged witlea/ly created entity, Holdco,
and transferred its primary assetsicluding the Northeast region T-Mobile storets-that
entity. (TAC Y 5253.) In January 2015, Holdco was sold to a third party for approximately
$26 million. (TAC 1l 52, 86) Rosa alleges that the successive transfer of assets to TCC
Wireless and Holdee-both of which operated as the “same continuing enterprise” as TCCC
(TAC { 55)—wasdone without his knowledge or consent (TAC Y 15-16) and designed to
“circumvent defendantg$inancial obligations to” him. (TAC § 54.)

Rosa claims that he was never fully paid under the Partnership Agreemetd despi
multiple requests for payment. (TAC § 56.) He a&lsams that hevas never fully paid under
the Subscription AgreemedatedSeptember 2013, which wasnsummatetbb compensate him
for hiswork inthe simcard business. (TAC § 63Despite a payment of approximately

$260,000 in January 2015 and $55,000 in 2014, Rosa alleges that he is still owed in excess of
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$400,000 under the Subscription Agreement and his pro rata share of the monthly profits
generated by the-Mobile preferred retailestores, which he estimatesbe$700,000-800,000
per month. (TAC 11 79-85.)

DISCUSSION

|.  Standard
All factual allegations in thehird AmendedComplaint & accepted as true, and

all reasonable inferences are drawn inRlosa’s favor. Rescuecom Corp. v. Google Inc., 562

F.3d 123, 127 (2d Cir. 2009). The complaint must “contain sufficient factual matter, acaepted

true, to state a claim to relidfdt is plausible on its face Ashcroft v. Igbal, 556 U.S. 663, 678

(2009) (citation omitted). However, the claim must rest on “factual allegatifingesu to raise

a right to relief above the speculative leveBell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007). It must avoid “labels and conclusions” or a “formulaic recitation of the eteroka
cause of action.lgbal, 556 U.S. at 678.

Further, any allegations sounding in fraud—Iike those in support of Rosa’s
fraudulent conveyance claimmust comport with the heightened pleading steshdFederal
Rule of Civil Procedure 9(b), which provides that “[i]n all averments of fraud . . . the
circumstances constituting the fraud . . . shall be stated with particulariws, in general
“allegations of fraud based on information and belief do not satisfy the requirerh&uke
9(b),” with the exception that “matters peculiarly within the knowledge of the apppsirty”
may be “made on information and belief” and a statement of facts on which suchsbelief

founded. Cargo Partner AG v. Albatrans In207 F. Supp. 2d 86, 116 (S.D.N.Y. 2002). While

a “plaintiff need not demonstrate in his complaint that what he believes to be trdiadastme,



he must present facts that show that his belief is not withouti&diam, that it is belief rather
than irresponsible speculationCargo Partner207 F. Supp. at 116.

Il.  DCL § 276

This Court previouslypbserved that the core of Ros&aud allegations the
Second Amended Complaimplicated a claim for fraudulenbaveyance and grantédm
leave to replead Rosa, 2016 WL 67729, at *®Jnder NewYork Debtor and Creditor Law
8 276, “[e]very conveyance made and every obligation incurred with actual intent, as
distinguished from intent presumed in law, to hinder, delay, or defraud either prekegnter
creditors, is fraudulent as to bgiresent and future creditors.” The DCL broadly defines a
creditor as “a person having any claim, whether matured or unmatured, liquidated or
unliquidated, absolute, fixed or contingent.” N.Y. Debt. and Cred. Law § QiHitor status

arises‘as soon athe cause of action accdie Bulkmatic Transport Co., Inc. Pappas2001

WL 882039, *11 (S.D.N.Y. May 11, 2001). Therefore, Ragained creditor statwshen
Defendants breached the Partnership Agreearaor Subscription Agreement, or when
Defendantdegan divesting TCCC of its assets under fraudulent pretenses.

DCL 8276 requires the following elements: {atthe thing transferred has value
out of which Rosa could have realized a portion of its claim; (2) that this thing watetrad or
disposed of by Defendants; and (3) that the transfer was done with actual intedeto delay,

or defraud.SeeFly Shoes s.r.l. v. Bettye Muller Designs Inc., 2015 WL 4092392, at *4

(S.D.N.Y. July 6, 2015). The first element is satisfied in view o&tlegation that TCCC'’s
primary assets-the T-Mobile retail stores from which Rosa would earn his 25% partnership
interest—were divested and transferred to parties with whom Rosa lacked a contractual

relationship (SeeTAC 53)



A. Participation in the Traifisrs

Defendants claim that tHeaudulent conveyanadaim failsbecause the next two
elements are insufficiently pledrirst, Defendants argue that the Third Amended Complaint
lacks any allegations thatich defendant participatedthe fraudulent transfers. Second,
Defendants claim that the allegations insufficieptBadactual intent. (TCC Wireless
Memorandum of Law (“TCC Wireless Mot.”) at 67 (ECF No).Yy@ore specifically, TCC
Wireless contendthat whilethe Third Amended Complainepeatedly ascribes the actions taken
in connection with thallegedfraudulent transfers to all Defendantsmpge “attempts are
unavailing in the face of [Rosa’s] specific allegations against IsmailCC(Wireless Mot. at 7.)

But Defendantsargumaent fail in view of the fact thalsmail “wasl/is the President
of both TCC Communications and TCC Wireless, and is a corporate officer of TC@Holdc
Inc.” and that Malik “was/is a corporate officer of defendants TCC CommiuonsaffCC
Wireless, and TCC éldco, Inc.” (TAC 11 56.) Ismail transferred “assets from TCCC to
Wireless and then to Holdco” and with Malik “ ‘created’ Holdco, which took over ownership,
control, and operations of theMebile retail stores from Wireless, and [] Ismail sold Wireless
Holdco, or both, to a third party.” (TAC 11 9, b8n essencdsmail and Malikin their
capacities as corporate officene alleged to haveontrolled the entities on both sides of the
transaction so thaach entity—from TCCC to TCC Wireless, andCIC Wireless to Holdo—
could participaten the transfer of assetf\ssessing TCC Wireless and Holdco’s intent and
participation necessarily requires this Court to account for the intent and axfttbhas

individuals whocontrolled those entitiesPennsylvania Pub. School Empl. Ret. Sys. v. Bank of

Am. Corp., 874 F. Supp. 2d 341, 363 (S.D.N.Y. 2012) (“Courts routinely impute to the

corporation the intent of officers and directors acting within the scope oftliéiority.”).
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Therefore, Rosa has suffioity alleged that both TCC Wireless and Holdco “participate[d] in
the fraudulent transfer and are either transferees of the assets, or beeeititre

conveyance.”265 West 34th Street, LLC v. Chung, 2015 WL 2190737, at *12 (N.Y. Sup. Ct.

May 8, 2015.

The Third Amended Complaint, however, fails to sufficiently plead Malik’s
individual participation in the transfer8/alik’s role as a corporate officer of TCC Wireless and
Holdco, without more, is insufficient to establish loan participation in tle conveyances. “[A]
corporation officer who participates in the commission of a tort may be held indlyitiaidle, .

. . regardless of whether the corporate veil is pierced,” Fletcher v. Dakota, IncD 3@l A3, 49

(App. Div. 1st Dep’'t 2012), but Malik, “who [was] not [a] transferee of either convejance
cannot be held liable without piercing the corporate veil unless [he] benefitedhizom

conveyances.’"D’'Mel & Assocs. v. Athco, Inc., 105 A.D.3d 451, 452 (App. Div. 1st Dep’

2013). The Thrd Amended Complairg’ allegations regarding Malgkpersonaparticipation
and, any benefit haay havepersonally receivedn thefraudulentconveyanceschemeare
scant. Accordinglythe fraudulent conveyance claim against Malik is dismissed with prejudice.

B. Actual Intent—Badqes of Fraud

The third element under DCL § 276 requires proof of actual infeetendants
argue that Rosa fails to plead “actual intent to defraud,” (TCC Wireless M) but“[i |t is

well accepted that intent tander or delay creditors is sufficient, and intent to defraud need not

be proven.”In re Jacobs394 B.R. 646, 658 (Bankr. E.D.N.Y. 200@mphasis added)
Moreover, the transferor’s intentret the transferee’sis critical to the analysisSeeln re

Sharp Intern. Corp., 403 F.3d 43, 56 (2d Cir. 2005) (internal quotation marks and citations




omitted);Jacobs394 B.R. at 658 (“it is the intent of the transferor and not that of the transferee
that is dispositive.”) (internal quotations and citations omitted).

While Rule 9(b)’s pleading standards apply generally, “[w]ith respect to
allegations of fraudulent intent, the Second Circuit has held that scienter need lregjdzbvaith
great specificity, and that conclusory allegations of scienter areisuffif supported by facts
giving rise to a strong inference of fraudulent inter@4rgo Partner207 F. Supp. 2d at 116.

The scienter here-actual intent—may be established through “badges of fraud,” or
“circumstanceso commonly associated with fraudulent transfers that their presenceigpvies r

an inference of intent.”_Sharp03 F.3d at 56 (citing Wall St. Assocs. v. Brodsky, 684 N.Y.S. 2d

244, 247 (1st Dep’t 1999)).

The badges of fraud consist of the followi ) a close relationship between the
parties to the alleged fraudulent transact{@the inadequacy of consideration; (3) the
transferor's knowledge of éhcreditor’s claims and the transferor’s inability to pay them; (4) the
retention of control of the property by the transferor after the conveyance; (atthieat the
transferred property was the only asset sufficient to pay the transfetigatiors; (6) the fact
that the same attorney represented the transferee and transferor; amatt@thapcourse of

conduct by the transferor after it incurred its obligation to the credit&M Global Mgmt.

Corp. v. Northtown Urology Assocs., P.C., 115 A.D. 3d 1283, 1288 (App. Div. 4th Dep’'t 2014).

Additionally, actual intent may be evidenced by “the secrecy, haste, or unusualties

transaction.”HBE Leasing Corp. v. Frank, 48 F.3d 623, 639 (2d Cir. 1995).

When read in the light most favorableRosa,the Third Amended Complaint sets
forth several badges of fraud that give rise to an inference of intent. First, thariose

relationship between the partiesolved in each transaction. The Third Amended Complaint
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alleges that@undthe endof 2012 or beginning of 2013, Ismail “began to divest TCC
Communications of its corporate assets and transferred them to TCC 8Vir€le&C § 47.)
Further, “[ijn or about December 2014, TCC Wireless merged with a n@eéted company,
TCC Holdco, which was then sold to a third party in January 2015.” (TAC {Fa2gachof
the entities involved, two individualsismail and Malik—served as corporate officer§TAC
11 5-6.) They are alleged to have created the entities that participated in the allegetefrau
transfers. (TAC 119, 47, 57, 58, 59, 89.) And while Ismail is alleged to have orcllestictte
of those transfers, Ismail and Malik worked for the entities on both sides ofrikadtian and
were required to assetat every action taken.

The close rationship between Ismail, TCC Wireless, and Holddarither
amplified by allegations demonstrating that they all shared the same resourperating the
“continuing enterprisethat originated from TCCC. (TAC {55.) The Third Amended
Complaint alleges that TCC Wireless and TCCC used the same office, empiegzae
workers, anditilized the same email addresses. (TAC § 48.) TCCC used its financiadgeoo
secure leases for theMobile Stores (TAC  48) that had been transferred to TCC Wireless and
later to Holdco. And those leases were amended to réi@&ctWireless as the leaseholésen
though TCCCs financial records were used to secure théAC § 51.) Further, the complaint
alleges that TCCC and TCQWireless commingled their banking funds. (TAC 1 49.) That
Ismail diverted TCCC'’s income received frorMobile into a different bank account set up for
TCC Wireless does not undermitee commingling allegatiesin fact, it only underscores the
fact thatfunds properly designated for TCCC were actually placeter the contradf TCC

Wireless (TAC §50.)



Second, the transferors had knowledge of Rosa’s claims, and although the Third
Amended Complaint does not allege that they were unable to pagyitcertainly evaded
payment. Ismail and TCCC knew at the inception of the Partnership Agreememshdidel a
claim tobe paid 25% of his interest in newly atedT-Mobile retail storesn the Northeast.
Ismail and Malik, after taking over TCC Wirslg and later Holdco, knew that Rosa had
repeatedly asked for additional payments owed under both the Partnership Agaament
Subscription Agreement. (TAC 11 56, 73-74, 80, 83, 85, 87.) According to the Third Amended
Complaint, Ismail “repeatedly tolalaintiff that he would be paid once the retail stores were
sold” (TAC 1 56) all the whiléransferring away assets that were originally designated as the
source of payment. lIreality, Rosa never “receive[d] the benefit of the promises made to him.”
(TAC 1 60.)

Third, the transferorsetained controafter each conveyancdésmail and Malik
remained the individual corporate officers who controlled TCC Wireless and Holtleo fabnt-
end and back-end of each transfer. Fourth, the transferred property was the omdyEsse
Rosa’s claimat the time he sought paymenthat is, the primary assetshe T-Mobile retall
stores—were the source of funds from which Rosa could determine how much he was entitled to
be paid, and represented the “value out of which [Rosa] could have realized a portion of his
claims under the relevant agreement.” (TAC 11 53, 54.) These assets werad¢asiay
from the primary counterparty with whom Rosa had contracted his partnershiptirtere
TCCGC—thereby‘circumvent[ing] defendants’ financial obligations” to Rosa. (TAC 11 53, 54.)

Fifth, Rosa sufficiently alleges a pattern or course of conduct by theetr@ansf
after payment for services rendered in connection with the Partnership Agtesrddhe

Subscription Agreement came due. The Third Amended Complaint alleges sewesdhat
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Rosa asked for, and was denied, full payment in accordance with the terms ofribesRigrt
Agreement and Subscription Agreement. And each time Rosa inquired, Defendatedhis
guestions and requests regarding payment, continuing instead to represent that heceiweld r
his payments once the retail store business was sold to a third party. (TAC {{ 56, 59, 72-73, 76,
83, 85-87.)

Defendants maintain thteabsence of one of the badges of fraudadequate
consideration-somehow legitimizes the transfer of assetongTCCC, TCC Wireless, and
Holdco because the retail store busineas eventually sold in accowdth the longterm goal.
(Holdco Mot. at 21.) But that argument overlooks the purpose of § 276, which is designed to

prevent debtors from hinderindelaying or defrauding their creditors&sSrumman Aerospace

Corp. v. Rice, 199 A.D. 2d 365, 366 (App. Div. 2d Dep’t 1993) (“It is the intent to ‘hinder, delay
or defraud’ with which Debtor and Credit Law 8§ 276 is concerned[l]L.is well accepted that
intent to hinder or delay creditors is sufficient, and intent to defraud need not be prduae.”

MarketXT Holdings Corp., 376 B.R. 390, 403 (Bankr. S.D.N.Y. 2007). Indeed, a “deliberate

attempt to stave off creditors by putting property in such a form and place t&irsreannot
reach it, even when the purpose of that action is not to defraud them of ultimate payment but
only to obtain enough time to restore the debtor’s affairs,” or for some other puigmses

within the meaning of ‘hinder’ and ‘delay’ as set forth in section 276.” Flushing Sak.\Ba

Parr, 81 A.D.2d 655, 656 (2d Dep’'t 198M)herefore, a § 276 claim may prevail “even where
fair consideration was paid and where the debtor remains soh@nirhiman 199 A.D. 2dat
366.

In any event, Rosa was not fully paid pursuant to the terms oélheant

contracts, and thieansfer of the primary assets, with badges of freaide the inference that
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Defendants actually intended to hinder or delay payment, if not def@eeCare Envtl. Corp.

v. M2 Techs., Inc., 2006 WL 148913, at *10 (E.D.N.Y. Jan. 18, 2006) (“In the present case the

plaintiff does not have knowledge of the details of the transfer, such as what cirsideas
paid. However, the amended complaint alleges that there wasearelationship between the
parties since M2 and CMB had identical management, facilities and ownershipm@&ineeal
complaint also alleges that M2 transferred all or substantially all of its assetiteges that the
timing of the transfer was susmmas in that it occurred during the pendency of the current
action.”).

The other critical issue regarding fraudulent conveyance is damages. ,That is
whether Rosa has sufficiently established “some injury flowing from tbagful conduct.”
Lippe, 249 F. Supp. 2d at 375. “Unless the conveyance diminishes the value [of] the debtor’s
estate, the claimant has ‘no pecuniary harm . . . or right of objection . . . since th@bgset
transferor are no less after the questioned transfer was made than biefgpe,”249 F. Supp.
2d at 375. Defendants claim this component of Rosa’s claim is unsatisfied.

But because DCL § 276 requires that Defendants hindered, delayed, or defrauded
their creditor, an injury may be “caused by the conveyance because assqitased beyond
the reach of creditors.” Lippe, 249 F. Supp. 2d at 375. Rosa’s situation is unique because
TCCC's obligation to pay him under the Partnership Agreement waspesificallyto thenet
profits generatedy the FMobile retail stores (TAC, Ex. 1.) Depending on the monthly
performance of each store, the Partnership Agreement provides a spedibdtoetalculate
how much money is owed to Rosa. (TAC, Ex. Rlacingthese assets out of Rosa’s reach
first to TCC Wireless, then to Holdco, and then finally to an unrelated third pamygered and

delayed Rosa’ability to get paid because they were no longer in the possession of the garty wit
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whom he had originally contracted. And each subsequent transfer, without Rosa’s consent or
knowledge, placed the assets further out of reach from Rosa and eventually into the hands of a
partyfrom which he could not seek recourse.

Further, the assets themselvd=., theincomederived from theimonthly
performance-were diminished Any income derived from such assets, as part of the alleged
fraudulent conveyance scheme, were either commingled into the bank accountsesftaati
were not counterparties to the Partnership Agreement or diverted to sepavatésatitat Rosa
could not access. Thus, even if the assets remained in TCCC'’s control, Rosa would not have
been abldo calculate what h@asowed on a monthly basis.

Accordingly, TCC Wireless and Holdco’s motion to dissnDCL8§ 276claim is
denied.

C. DCL § 276-a

Defendants claim that Rosa is not entitled to attorneys’ fees pursuant to DCL
§ 276—aon the basis that he did not specifically reference the statute TinitfteAmended
Complaint, and because he has not established thatd2efts acted with actual intent to
defraud. Although Rosa did not explicitly reference the statute in the Thieshded
Complaint, he included a claim for attorneys’ fees in the Fourth Cause of Action., 4TAG.)

But moreimportantly, because DCE 276—as “derivative of an actual fraudulent transfer claim

under DCL 8§ 276,” it will “stand[] or fall[]” with the disposition of that clairn re Dreier LLP

462 B.R. 474, 494 (Bankr. S.D.N.Y. 2013%ge als&tarmark, Inc. v. Zaccari&18 F.2d 240,

245 n.1 (2d Cir. 1987). “While [Rosa] must prove [Defendants’] fraudulent intent at trial to

recover attorneys’ fees under D@L276-ait is premature to dismiss a claim for attorney fees at
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the pleading stage.” Dreiet62 B.R. at 494. Accordingly, Rosay seek attorneys’ fees if his
§ 276succeeds.

Il. Personal Jurisdiction Over Holdco

A. General Jurisdiction

“In diversity cases such as this, a district court looks to the law of the state in
which it sits to determine whether it has personal jurisdiction over foreign dafsridgirst

Horizon Bank v. Moriartysentile 2016 WL 6581199, at *2 (E.D.N.Y. Nov. 3, 2016) (citations

omitted). A court may exercise general jurisdiction under CPLR 8§ 301 if a for@igoration
“has engaged in such a continuous and systematic course of doing business henedingta fi

its presence in this jurisdiction is warrantedtkernandez v. DaimlerChrysler, A.G., 143 A.D. 3d

765, 766 (App. Div. 2d Dep’'t 2016). Holdco’s “affiliations” with New York must be “so

constant and pervasive as to render it essentially at home in” in New Femkandez143 A.D.

3d at 766 (citinddaimler AG v. Baumanl34 S. Ct. 746, 751 (2014)).

Here,the jurisdictional allegations of the Third Amended Complaint fall short of
the standard set by the Supreme CouBRammler. There are no allegations that would render
Holdco “essentially at homeh New York. Holdco is incorporated in Delaware and has its
principal place of business in lllinois. (TAC 1 4.) And although it is alleged to havaexpéra
Mobile retail stores located in New York, that allegation alone is insufficientdbleh a
“substantial, continuous and systematic course of business” that would qualify Niewasvtbie
“truly ‘exceptional’ case” outside of the traditional place of incorporatioprimcipal place of

business._Brown v. Lockheed Martin Corp., 814 F.3d 619, 627 (2d Cir. 2016).
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B. Specific Jurisdiction

New York’s longarm jurisdiction statute provides a number of ways in which
specific jurisdiction may bebtained. Under CPLR § 302(a)(3), “a ndomiciliary defendant is
subject to specific jurisdiction within New York if it committed a tortious act outsidesof N
York and that act caused injury to a person or property in New York, if one of the follawang t
criteria is also met: (i) the defendant regularly does or solicits bgsioesngages in any other
persistat course of conduct, or derives substantial revenue from goods used or consumed or
services rendered, Mew York or (ii) the defendant expected or reasonably should have
expected that his or her action[s] would have consequences in New York, ancetidadef

derives substantial revenue from interstate or international commeiat’ Stock Co. Channel

One Russia Worldwide v. Informir LLC, 2017 WL 825482, at *7 (S.D.N.Y. Mar. 2, 2017).

Under New York law, “a fraudulent conveyance is a species of thfbriarty-
Gentile 2016 WL 6581199, at *2. Here, Holdco was the transferee of a fraudulent conveyance
in December 2014, which occurred outside of New York at the direction of Ismail andikr Mal
in their capacities as officers of bolRC Wirelesqtransferor) and Holdco (transferee)
To determine the situs of a nonphysical, commercial irgusing froma
fraudulent conveyance, the “critical questiof iezhere the first effect of the tort was located

that ultimately produced the final econormgury.” Bank Brussels Lambert v. Fiddler Gonzalez

& Rodriguez, 171 F.3d 779, 792 (2d Cir. 1999). Put another way, the sitojsiyfiestseeks to
ascertairthe “original event which caused the injury,” which is “generally distinguishedmipt
from the initial tort but from the final economic injury and the felt consequences of the tor

Bank Brusselsl71 F.3d 779, 791 (2d Cir. 1999) (citations omitted).
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TCC Wireless’s “primary assetsncluding T-Mobile retail stores in New York,
were transferretb Holdcoas part of the allegedly fraudulent transacti®he original tort—
fraudulent conveyance—occurred outside of New York, but the “original event thatl thase
injury” was the changef ownership over theetail stoes, including those in New York. That
change of ownershigesulted in the removal of assets to hinder, delay, or defraud &blsav

York resident, from paymentSeeBank Brussels171 F. 3d at 792; Hargrave v. Oki Nursery,

Inc., 636 F.2d 897, 900 (2d Cir. 1980) (“Onenradiate and direct ‘injury’ [defendant’s] alleged
tortious misrepresentations caused to plaintiffs was the loss of the money faédnbfor the
diseased vines. That injury was immediately felt in New York where plaimgfe domiciled

and doing busirss, where they were located when they received the misrepresentations, and
where the vines were to be shipped.”). Additionally, the alleged fraudulent trahsfew York
retail stores impaired Rosaisonetaryinterest inthe stores becaudieat interestvas tied to an

entity—TCCGC—which no longer counted the stores as its primary asSegJniversitasEduc.,

LLC v. Nova Grp., Inc., 2014 WL 3883371, at *6 (S.D.N.Y. Aug. 7, 2014).

Rosa also is regred to demonstrate one of two things: (1) that Holdco regularly
does or solicits business, or engages in any other persistent course of corakrotesr
substantial revenue from goods used or consumed or services rendered, in tbe state;
(2) Holdco expected or reasably should have expected its actions would have consequences in
New York, and the defendant derives substantial revenue from interstate or iotetnat
commerce. Herdrosa alleges that Holdco “took over the ownership, control, and operations of
the T-Mobile retail stores from defendant TCC Wireless,” (TAC  9) which were qushj
“‘owned, controlled, and operated on a daily basis by defendant TCC Wireless,(§AC
including, “but not limited to, New York State.” (TAC § 7.) The Third Amended Complaint
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further asserts that Rosa focused his energies on “scouting locations for mdwséatass

stores in the Northeast,” (TAC 1 41) and that Malik “often travesdtie retail stores in New
York to oversee management of each store.” (TAC Y 44.) Revenue derived from the bloc of
stores in the Northeast regiamas significant—approximately $700,000-$800,000 per month.
(TAC 1 79.) Under either scenario, Holdco reasonably expected that its actions would have
consequences in New York.

Having concluded that specific jurisdiction over Holdco exists, this Court must
determine whether the exercise of jurisdiction comports with the Dwesy&lause of the
Fourteenth Amendment, which requires “some act by which the defendant purpasedifly
itself of the privilege of conducting activities within the forum State, thus invakiadpenefits

and protections of its laws.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). The

due process analysis entails two components: (1) the minimum contacts inquiry tued (2)

reasonableness inquiry. Chloe v. Queen Bee of Berverly Hills, LLC, 616 F. 3d 158, 171 (2d Cir.

2010). “Ordinarily . . . if jurisdiction is proper under the CPLR, due process will baeshtisf

because CPLR § 302 does not reach as far as the constitution permits.” Topps Co., i¢. v. Ge

J. Verburg Co., 961 F. Supp. 88, 90 (S.D.N.Y. 1997).

Holdco purposefully availed itself of doing business by operatiivpbie retail
stores located in New York. At the time of the alleged fraudulent transfer, Hoiddbeother
defendants knew that Rosa had not been fully paid pursuant to terms of the Partnership
Agreement, whichmitled him to a 25% intesst in any neviNortheastermetail storedhe was
responsible for opening. A portion of those stores were located in New York, and therefore, the
alleged fraudulent conveyance from TCCC to TCC Wireless to Holdco haffelseof
hindering, delaying, or defrauding Rosa of full payment.
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Under the reasonableness inquiry, a plaintiff must establish that an exércise
jurisdiction does not “offend traditional notions of fair play and substantial justAsahi Metal

Indus. Co. v. Superior Court of Cal., Solano Cnty., 480 U.S. 102, 113 (1987). The Supreme

Court inAsahiprescribed factors to guide this analysis: (1) the burden on the defendant; (2) the
interests of the forum state; (3) the plaintiff's interest in obtaining relief; (4htaestate judicial
system’s interest in obtaining the most efficient resolution of controveesidg5) the shared
interest of the several states in furthering fundamental substantive sdiciasp@\sahi 480

U.S. at 113. “Where other elements for jurisdiction have been met, dismissalsomabéarsess

grounds should be few and far between.” Gucci Am., Inc. v. Frontline Processing Corp., 721 F.

Supp. 2d 228, 246 (S.D.N.Y. 2010) (citations omitted).

Exercising jurisdiction over Holdco in this action is reasonable. The burden on
Holdcois minimal in view of the fact that ltas been litigating this action in this Court for more
than two years alongke its coedefendants. Both the forum state hei¢ew York—and its
resident, Rosahare annterest in resolving the issues in this case, namely the alleged fraudulent
conveyances of assets located, and operating, in the Stakinterest coincides with the
interest oineighboring states in which jurisdiction could be prop#tis-cae largely centers on
Rosa’s partnership interest in assets that are specifically tied to the Sordwan, including
New York. Collective resolution ofhe claims asserted against all partiethers the interstate
judicial system’s interest in relaing the most efficient resultAccordingly, this Court finds that

jurisdiction over Holdco is proper.

IV.  Successor Liability
Defendants TCC Wireless and Holdco claim that they are not subject to liability

under the Partnership Agreement as successors to TCCC. Generally, ahanaitguires
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assets from another is not responsible for its predecessor’s liabilitess alpe of four

exceptions: “(1) the successor corporation expressly or impliedly assumebilitees of its
predecessor; (2) there sva consolidation or de facto merger of the two business entities; (3) the
successor is a ‘mere continuation’ of the predecessor; or (4) the transaetdered into

fraudulently to escape such obligations.” Societe Anonyme Dauphitex v. Scheeffalal,

2007 WL 3253592, at *2 (S.D.N.Y. Nov. 2, 2007).

Here, having established that Rosa’s fraudulent conveyance claim ocag gy
the fourth exceptioof the successor liability teapplies. The Third Amended Complaint
alleges thaRosa entered into a Partnership Agreement with TCCC and Ismail. (TAC { 37, Ex.
1.) The Third Amended Complaint also asserts that Rosa performed his obligationhender
contract—beginning in 2011, he began scouting locations and negotiated terms to open new
retail businss stores in the Northeast. (TAC 1 41, 43efendants-including successoris-
interest TCC Wireless and Holdedailed to pay the full amounts owed to Rosa and therefore
breached the Partnership Agreement. (TAC 11 56, 54, 87.) And finally, Rosa diigeel t
was not paid his entire share of monthly profits, approximating $700,000-800,000, and that he
believes he was damaged in an amount exceeding $9 million. (TAC 11 79, 98.) Accondingly, i
view of this Court’s finding that TCC Wireless and Holdco are successorsmbion to
dismiss Count One is denied.

V. New York Labor Law

This case rises and falls on Rosa’s claim that TCCC's assets were fralydulent
conveyed to TCC Wireless and Holdco becabaéfindingalso subject3CC Wireless and
Holdco to successor liabilityTherefore, TCC Wireless and Holdco as successors must assume
TCCC'sliabilities under the Partnership Agreemant potentially as employers under New
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York Labor Law But finding successor liability does not obviate Rosa’s independent obligation

to sufficienty pleadthe necessary elements to any claim he seeks to assert against Defendants.
Here, although successor liability may attach under the New York LLavor

“Just as it does for contract and tort obligations,” (Rosa Mot. at 21) Rosa’s allegate

insufficient to establish the critical elements of the cause of action. IndeBdCad/ireless

notes, “[e]Jven assuming that [TCC] Wireless can be shown to be liable under trex$Papt

Agreement, [Rosa] has not alleged the existence of an emydoydoyee relationship . . .” nor

has he alleged that “he was an ‘employee’ of WirelesBCQWireless Mot. at 17.) Rosa

recites the claim’s elements in conclusory fashion, and the Third Amerohegl&nt is bereft

of any facts that illuminate his employemployer relationship with Holdco and TCC Wireless’s

predecessor, TCCC, under which successor liability could conceivably attectrdingly, the

New York Labor Law claim against TCC Wireless and Holdco is dismissed wejtindoce.

CONCLUSION

For the foregoing reasons, TCC Wireless and Holdco’s motions to dismiss Counts
One and Four are denied. Malik’s motion to dismiss Count Four, and TCC Wireless and
Holdco’s motions to dismiss Count Six are grantBtalik's motion to dismiss Count Six is
dismissed as moot in view of Rosa’s voluntary withdrawal of the claitain{ff’s Memo. of
Law in Opposition to Defendants’ Motionie Dismiss a1 (ECF No.82).) The Clerk of Court
is directed to terminate motie pending at ECF Nos. 76 and 78.

Dated: March 132017 SO ORDERED:
New York, New York

WILLIAM H. PAULEY III ¢
U.S.D.J.
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