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PAUL A. ENGELMAYER, District Judge:

On February 7, 2005, a fire erupted in plaintiff Jeremy Paniagua’s New York City
apartment, killing his mother and causing Paniagua, then age 11, to sustain severe injuries. The
statute of limitations was tolled for nearly seven years while Paniagua was a minor. Paniagua
now brings this products liability action, alleging that the smoke alarm present in the apartment
on the night of the fire malfunctioned, denying Paniagua and his mother sufficient warning to
enable them to escape safely. Paniagua claims that that alarm was an ionization smoke alarm
made by defendant Walter Kidde Portable Equipment, Inc. (“Kidde”).!

Kidde now moves for summary judgment, on the ground that Paniagua has not adduced
evidence sufficient to support a finding that the smoke alarm in the apartment was a Kidde

product. For the reasons that follow, Kidde’s motion is granted.

! The Complaint names Kidde and Kidde Fire Safety (USA) as defendants, see Dkt. 1, Ex. A
(“Compl.”), but Kidde denies that Kidde Fire Safety (USA) has ever been a recognized legal
entity, representing that the company’s proper name is Walter Kidde Portable Equipment, Inc.,
Dkt. 4. (“Answer”), 19 37-38. In his submissions, Paniagua, like Kidde, treats Kidde as the sole
defendant. See Dkt. 37, at 1. Accordingly, the Court treats Paniagua’s claims as against Kidde

only.
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Background
A. Factual Background
1. The Parties and the Model No. 916 Alarm

Paniagua, today age 22, is a citizéiNew York. Compl. 1 36.

Kidde is a North Carolina cporation that designs, mamgtures, and distributes smoke
alarms. Answer § 37. Relevant here, by 260@de had begun manufactng the smoke alarm
brand at issue: its Modeld\ 916 alarm, which uses ionizat smoke detection technologySee
Pl. 56.1, 11 41-42; Def. Supp. 56.1, 11 41-42. The Mdoled16 alarm is battery-operated and
equipped with a flashing red LED light, whichdesigned to “rapidlflash[] every 2 seconds”
when “products of combustion are sethsePl. 56.1, { 39-43; Def. Supp. 56.1, 11 39-43.

2. The Fire
In the years leading up to the fire, Paniatjwed with his mother, Jeanette Montanez,

and his sister Mallory Claudio in an apartmewned by the New York City Housing Authority

2 The Court’s account of the facts is derived friha parties’ submissis in connection with
Kidde’s motion, including Kidde’s Rule 56.las¢ment, Dkt. 33, Ex. 1 (“Def. 56.1"); the
declaration of Peter J. Fagiosupport of summary judgmemkt. 33 (“Fazio Decl.”), and
accompanying exhibits; Paniagua’s Rule 56.1 statgrivdm. 38 (“Pl. 56.1"); the declaration of
James T. Hunt in opposition to summary judgmBkt. 39 (“Hunt Decl.”), and accompanying
exhibits; Kidde’s supplemental counterstatemerftiofs, Dkt. 41, Ex. 3 (“Def. Supp. 56.1”); and
the supplemental declaration oft€re]. Fazio in support of summary judgment, Dkt. 41 (“Fazio
Supp. Decl.”), and accompanying exhibiGitations to a party’s Rule 56.1 statement

incorporate by reference the documents citecetherWhere facts stated a party’s Rule 56.1
statement are supported by testimonial or doctangrevidence, and denied by a conclusory
statement by the other party ot citation to conflicting testiomial or documentary evidence,
the Court finds such facts tru8eeS.D.N.Y. Local Rule 56.1(c) (“Each numbered paragraph in
the statement of material facts set forth i skatement required to be served by the moving
party will be deemed to be admitted for purposes of the motion unless specifically controverted
by a correspondingly numbered pgnaph in the statement requdro be served by the opposing
party.”);id. at 56.1(d) (“Each statement by the matvar opponent . . . controverting any
statement of material fact[] muise followed by citation to evidence which would be admissible,
set forth as required by Fed. R. Civ. P. 56(c)The Court also refers to representations made by
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(“NYCHA"). Def. 56.1, 1 1; PI. 56.1, 11 1, 2Bef. Supp. 56.1, § 23; Hunt Decl., Ex. B

(“FDNY Rpt.”), at 2. The apartment, locatedl®3 East 112th Strest New York City, was
equipped with one smoke alarmpunted on the hallway ceily. Pl. 56.1, 11 23-24; Def. Supp.
56.1, 11 23-24. Paniagua and Claudio have Hta#ktad that the smoke alarm was battery-
operated, a fact they recall from having helped timeither change its batteries. Hunt Decl., Ex.
C (“Paniagua Aff.”), 11 11-16d., Ex. D (“Claudio Aff.”), 7 8, 10-11; PI. 56.1, | 25-27; Def.
Supp. 56.1, 11 25-27.

Around midnight on February 7, 2005, a fire broke in the apartment. FDNY Rpt. 2.
Paniagua, Montanez, and Gtho were asleep inside&eePl. 56.1, 1 32; Def. Supp. 56.1, 1 32;
Paniagua Aff. I 18; Claudio Aff. § 12. Claadvas awakened by the sound of the smoke alarm.
Claudio Aff. 1 12. She exited her bedroom ana 8ack “pitch black” smoke in the hallway.

Pl. 56.1, 11 32-33, 37, Def. Supp. 56.1, | 32-33, 3&.atbbsts that all she could see through
the smoke was “a red blinking light on the ceiling.” PI. 56.1, § 34; Def. Supp. 56.1,  34.

According to an incident report preparedtbg New York City Fire Department (the

“FDNY™), the fire originated in Paniagua’s livjoroom, engulfed the walls, ceiling, and contents

counsel at the pre-motion conference on Novema, 2015. Citations to “Tr.” refer to the
transcript of that conference.

3 According to a trade association, the “tmost commonly recognized smoke detection
technologies” are ionizaticend photoelectric technology.AN L FIRE PROT. ASS N, lonization
vs. Photoelectri¢Feb. 26, 2014), http://www.nfpa.orgisty-information/for-consumers/fire-
and-safety-equipment/smoke-alafiosization-vs-photoelectriclonization smoke alarms “have
a small amount of radioactive material betweea electrically charged ates, which ionizes the
air and causes current to flowtlveen the plates. When smadaters the chamber, it disrupts
the flow of ions, thus reducing the flow¥ current and activating the alarmid. Photoelectric
alarms, by contrast, “aim a light source into a semshamber at an angle away from the sensor.
Smoke enters the chamber, reflecting light dhtolight sensorf[,] triggering the alarmid.
lonization smoke alarms are said to be mospaeasive to flaming fires, whereas photoelectric
smoke alarms are said to be more responsive to smolderingléres.
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of that room and the hallway, and spread thebathroom, where Paniagua and Montanez were
located. PIl. 56.1, § 38; Def. Supp. 56.1, § 38; FORYY. 2. Montanez was killed. PIl. 56.1,  2;
Def. 56.1, 1 2. Paniagua was removed from the bathtub by a firefighter and sustained respiratory
burns and second- and third-degree burns tagper body. FDNY Rpt. 2. He was transported
to the hospital in critical conditiond. Claudio, who was rescué@m her bedroom, sustained
minimal injuries. Seeid.
3. Paniagua’s Claims and Kidde’s Defenses

Paniagua’s Complaint alleges that theralan the apartment on February 7, 2005 (“the
Alarm”) was a Model No. 916SeeCompl. 11 14, 68, 73—74. It alleges that the ionization
smoke alarms Kidde manufactured, inchglthe Model No. 916, were “unreasonably
dangerous, hazardous and defective” in that teeynd[ed] between fifteen to twenty minutes
later than similar phoelectric alarms in smoldering firesld. 11 8, 12. This defect, the
Complaint alleges, proved ddaan the night of February 7, 2005, because the alarm in
Paniagua’s apartment “did not sound to providienaly warning of the fire that had started in
the family’s living room.” Id. § 14. The Complaint alleges thidniagua “would have escaped
with his mother unharmed if his apartment baeén equipped with a non-defective photoelectric
smoke detector which would have given tignefarning of the [smoldering] fire.'ld. T 21.

Kidde denies these allegations. Answer 123,14, 21. Most relevant here, it argues
that there is no non-speculativesisaon which a jury could find that the alarm in the apartment
on the night in questiowas a Kidde product.

4. Evidence Bearing on the Manufacturer of the Alarm in Paniagua’s
Apartment

The statute of limitations for Paniagua’s odgiwas tolled until he reached majority, and

he did not initiate this lawsuit uhhearly 10 years after the firesSeeDkt. 8, at 2. The passage



of time has unavoidably resulted in the disapgeee of potentially relever evidence, including
evidence bearing on the issue that is the fofiddde’s summary judgment motion: whether
the Alarm was, in fact, a Kidde produ@eed.

Most centrally, although Paniagaad Claudio recall that sonfierm of battery-operated
smoke alarm was installed in their apartmergyttio not claim to recall its manufacturer, brand,
or model numberSeePaniagua Aff. {1 11-16; Claudio Aff. 11 8, 1041And no direct
evidence survives as to the make or mod¢hefAlarm. The Alan was not preserved; no
photographs depicting it existnd no eyewitness has come fard to identify the Alarm as a
Kidde product. Nor has any physical evidebheen adduced that identifies Kidde as the
manufacturer of that particulatarm. Def. 56.1, § 17; PI. 56.1, 1°17.

In the face of this gap, Paniagua has poitdefdur items (or categories) of evidence,
which, he argues, together would permigetfinder to identify Kidde as the Alarm’s
manufacturer. For the purposes dfalwing this motion, the Court assunsgguendathat this
evidence would all be admissible at trial.

In fact, the Court has substahtimubt as to the admissibilityf the latter two sets of
evidence. The third consists of NYCHA recordschPaniagua claims toave obtained outside

of the discovery process in this case, throaghteedom of Information Law (FOIL) request

4 Neither Paniagua nor Claudio was deposecde Gburt therefore reliean their affidavits,
which Paniagua submitted along with his opposition to summary judgment.

® To the contrary, Kidde submitted, as an attagtirteeits reply brief, a letter from the NYCHA
certifying that “there are necords revealing the specific mofief smoke alarm] that was
installed in [Paniagua’s apartntgon the night of the fire.”Def. Supp. 56.1, 1 47; Fazio Supp.
Decl., Ex. 9.



made to the NYCHA by, Paniagua sista third party, a “Joseph FlemirfgSeeHunt Decl.,

Ex. A. The fourth consists af report prepared by the FDNifter the fire; Paniagua does not
state how he obtained this documefeeFDNY Rpt. These documents came to light in
discovery when, in response to a request by Kiddeaniagua for admissions as to evidence
identifying Kidde as the Alarm’s manufactur®aniagua furnished these records to Kid8ee

Pl. Br. 13-14. However, as of the close of discovery, and indeed as of an ensuing pre-motion
conference held to discuss Kidde’s anticipaechmary judgment motion, these documents had
not been certified by the NYCHA or the FDN#$ an official or business recor8eerr. 10.

Nor did Paniagua seek to dep@seepresentative of either aggnwhich might have served to
authenticate and/or to explain theseords, or to take any depositidnSeeTr. 32—34. It

appears that, during the summardgment briefing procesPaniagua belatedly obtained

® The record does not reveal iti@te or substance of Fleming®®IL request. However, at the
pre-motion conference, Paniaguatainsel stated that Flemingadirefighter. Tr. 30. A letter
from the NYCHA to Fleming, which Kidde subnatt after Paniagua submitted the records the
NYCHA had produced to him, states that Hiegnhad sought “information that would help
identify the type of smoke alarm that was insthile [Paniagua’s apartment] . . . on the night of
the fire.” Fazio Supp. Decl., Ex. 9.

" Kidde also did not seek to deposeepresentative from either agencyeeTr. 7-8. Kidde

takes the position that it was Paniagua’s buikeplaintiff to adduce evidence sufficient to
create an issue of fact as to whether Kid@es the Alarm’s manatturer, and that, with
Paniagua having failed to do so, Kidde hadhligation to pursue third-party discovergeerr.
12-13, 15, 18, 21, 24. Kidde separately arghasthe documen®aniagua adduced,
purportedly from the NYCHA anBDNY, would be inadmissible atial, and therefore cannot
be considered on summary judgmeseeDef. Supp. 56.1, 11 20-22, 28-30 (citing Fed. R.
Evid. 803(6) (hearsay exception for busines=rds of regularlgonducted activity)id. 902(11)
(business records may be certified by custodrasther qualified person); Fed. R. Civ. P.
56(c)(2)(A) (party may object that materialex to support or dispute a fact on a summary
judgment motion is inadmissiblepee also Santos v. Murdo@d3 F.3d 681, 683 (2d Cir. 2001)
(evidence relied upon in affidavit in oppositionstammary judgment must be admissible);
Trebor Sportswear Co. v. The Ltd. Stores,,I865 F.2d 506, 510 (2d Cir. 1989) (“[I]n order to
survive [defendants’] motion for summary judgment, it was incumbent upon [plaintiffs] to
identify sufficientadmissiblesvidence . . . so as to demondrtitat there existed a genuine issue
of material fact.”) (emphasis added).



certifications of these records by the NYCHA and FDN8éeHunt Decl., Ex. A, at 1
(certification by NYCHA law department, datdanuary 14, 2016); FDNY Rpt. 1 (certification
by FDNY official, dated January 261the precise date is illegd)l But, as of the close of
discovery, the records were unitiegd and unauthenticatedseeTr. 10. The Court assumes the
admissibility of these records here solelgdngse, as explained below, even assuming the
records’ proper authentication and admissihiymmary judgment for Kidde would still be
required, as the assembled evidence woulgaonit a finding that the Alarm was a Kidde
product.

With that in mind, the four categories of evidence on which Paniagua relies for the claim
that Kidde was the manufacer of the Alarm are:

1. Therecollections of Paniagua and Claudio: Paniagua and Qldio attest that the
smoke alarm in their apartment was battery-deel,aand that they recall helping their mother
change the batteries. Paniagua Aff. 1 11€l&ydio Aff. 1 8, 10-11. Claudio further attests
that, during the fire, she saw a red blinkliggnt on the ceiling. Claudio Aff. § 14.

2. NYCHA recordsregarding the July 2004 replacement of the Alarm: The NYCHA
was subpoenaed by Kidde to produce “all documentsvithin your possession in reference to
[the February 7, 2005 fire] . . . and any and albrds pertaining to firalarms that may have
been installed in [Paniagua’s housing develogirfenthe years 2002-2006.” Def. 56.1 | 6; PI.
56.1 1 6. In response, the NYCHboduced one relevant document: an apartment inspection

form that indicates that on July 14, 208dme seven months before the fitae NYCHA

8 The parties dispute whether the inspection form is properly read to athieathe date that

the NYCHA replaced the smoke alarm in Paoglg apartment was July 14, 2004 (as Paniagua
claims) or May 7, 2004 (as Kidde claimsgeeDef. 56.1, 1 8; PI. 56.1, 1 8. (The uncertainty
arises because, with neither party haviogght testimony from the NYCHA, the notations on
the form relating to the date of the replacenartunexplained.) The dispute is irrelevant,
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replaced the smoke alarm in Paniagua’stapamt. Def. 56.1, 1 7-8; PI. 56.1, {1 7-8, 31; Def.
Supp. 56.1, T 31.

3. Two NYCHA purchase orders. In response to Fleming’'s FOIL request, the NYCHA
produced from its Financial Management Systeraest shots of two purchase orders for smoke
alarms. SeePl. 56.1, 11 7, 29. The first, dated Augilig, 2002, is for Model No. 916 battery-
operated ionization alarmsd. T 29; Def. Supp. 56.1,  29. The second, dated March 15, 2005,
is for hardwired ESL No. 320 photoelectric smoke alarms. Hunt Decl., Ex. A, at 4.

4. An FDNY incident report: An FDNY incident report prepad about the fire states
that Paniagua’s apartment was equipped aiimgle battery-operatatnoke alarm. PIl. 56.1,

1 21; Def. Supp. 56.1, 1 21.

B. Procedural History

On December 14, 2014, Paniagua broughtabimn in New York State Supreme Court
in Bronx County against Kidde, Unitest@hnologies Corporation, and the NYCHS8eeDkt. 1,

1 2; Compl. As to Kidde, the only defendagtinst whom Paniaguimas pursued his clainis,

the Complaint brings claims efrict products liability, brezhes of express and implied
warranties, violations of the New York Uaifn Commercial Codeaegligence, negligent
misrepresentation, and negligent infliction ofaimnal distress. Compl. {1 66—-146. Each claim
stems from a common premise: that, becauses afetective design, the Alarm “failed to provide

sufficient warning to allow escape from a dangerous fitd.'y] 57.

however, because Kidde acknowledges thaNtME€HA replaced the smoke alarm on one of
those two dates, Def. Supp. 56.1, § 31, and there &vidence that the alarm was replaced again
before the fire.

® On March 3, 2015, Paniagua voluntarily dismissisaclaims against the NYCHA. Dkt. 1, 1 6.
Paniagua never served United Technologies Corpora8esDkt. 11.
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On March 12, 2015, Kidde removed theectsthis Court, based on diversity
jurisdiction. SeeDkt. 1. On March 13, 2015, Kidde answered. Dkt. 4.

Discovery closed on October 17, 2018eeDkt. 9, 1 5. On November 20, 2015, the
parties appeared for a pre-motion confereatghich the Court addressed at length with
counsel the evidence bearing on Kidde'sapated motion for summary judgmerteeTr.

On December 18, 2015, Kidde filed such diom arguing that thevidence would not
permit a jury to find, other than by means of sp&ton, that the Alarm ifPaniagua’s apartment
on the night of the fire was a Kidde produbkt. 32. In support, Kidde filed a Rule 56.1
Statement, Def. 56.1, a memorandum of law, B&t(“Def. Br.”), and aleclaration by defense
counsel, Fazio Decl., and accompanying exhilis. January 22, 2016, Paniagua filed a brief
opposing Kidde’s motion, Dkt. 37 (“Pl. Br.”),Rule 56.1 Statement, PI. 56.1, and a declaration
by plaintiff's counsel, Hunt Decl., and accoamying exhibits. Omrebruary 5, 2016, Kidde
replied, Dkt. 40 (“Def. Reply Br.”), and, in respse to exhibits submitted by Paniagua with his
opposition papers, filed a supplemental cotstégement of facts, Def. Supp. 56.1, a
supplemental declaration by defense coursEjo Supp. Decl., and accompanying exhibits.
Il. Standards Governing Summary Judgment

To prevail on a motion for summary judgmethie movant must tew(] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “Where the rectailen as a whole could nletad a rational trier of
fact to find for the nonmoving party, tleeis no genuine issue for trial3cott v. Harris 550
U.S. 372, 380 (2007) (internal qutitan marks and citation omittedjee also Jeffreys v. City of
New York426 F.3d 549, 553 (2d Cir. 2005) (“[T]he judge must ask . . . not whether . . . the

evidence unmistakably favors ones [sic] sidéherother but whetherfair-minded jury could



return a verdict for the plaintiin the evidence presented.” (quotiugderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986)).

The movant bears the burdendgmonstrating the absenceaofuestion of material fact.
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1988Rallo v. Prudential Residential Servs., Ltd.
P’ship, 22 F.3d 1219, 1223 (2d Cir. 1994). “In moving for summary judgment against a party
who will bear the ultimate burden of proof at trial, the movant’s burden will be satisfied if he can
point to an absence of ewidce to support an essentiarakent of the non-moving party’s
claim.” Goenaga v. March of Dimes Birth Defects Fouad. F.3d 14, 18 (2d Cir. 199%e¢e
Fed. R. Civ. P. 56(c)(1) (“A party asserting thdact cannot be . . . geinely disputed must
support the assertion by . . . showthgt the materials cited do not establish the . . . presence of
a genuine dispute, or that an adverse party cannot producesddenevidence to support the
fact.”).

Where this initial showing has been matle burden shifts to the non-movant to
establish a genuine issue of fagt“citing to particular parts of nterials in the record.” Fed. R.
Civ. P. 56(c)(1)(A)see Wright v. Goordb54 F.3d 255, 266 (2d Cir. 2009). “[A] party may not
rely on mere speculation or conjecture as tarie nature of the facts to overcome a motion for
summary judgment.’Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (internal quotation
marks and citation omittedyccord DeFabio v. E. Hampton Union Free School D&23 F.3d
71, 81 (2d Cir. 2010) (non-movant cannot avoithgwary judgment simply by asserting “some
metaphysical doubt as to theaterial facts” (quotingeffreys 426 F.3d at 554)). “The mere
existence of a scintilla of ewetice in support of the [non-movajtposition will be insufficient;
there must be evidence on which the jooyld reasonably find for the [non-movant)iberty

Lobby, Inc, 477 U.S. at 2523ccord Miner v. Clinton Cty541 F.3d 464, 471 (2d Cir. 2008)
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(party opposing summary judgment must offer “edmard evidence showing that its version of
the events is not wholly fanciful” (iatnal quotation marks and citation omitted)).

Where the undisputed facts reveal an abseri sufficient proof as to an essential
element of the non-movant’s claifactual disputes with respetct other elements cannot defeat
a motion for summary judgmen€handok v. Klessjg32 F.3d 803, 812 (2d Cir. 201%ge also
Celotex 477 U.S. at 322—-23 (“[A] complete failure pfoof concerning an essential element of
the nonmoving party’s case necessarilyders all other facts immaterial.'Bowell v. Nat'l Bd.
of Medical Exam’rs364 F.3d 79, 84 (2d Cir. 2004) (“[Summaudgment] is appropriate when,
after discovery, the [non-movant] . has not shown that evidenmiean essential element of her
case—one on which she has thurden of proof—exists.”).

In determining whether there are genuine issfi@saterial fact, the Court is “required to
resolve all ambiguities and draw all permissilaletfial inferences in favor of the party against
whom summary judgment is soughtibhnson v. Killian680 F.3d 234, 236 (2d Cir. 2012)
(citing Terry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)).

II. Discussion

Kidde moves for summary judgment on the ground that Paniagua has failed to raise a
genuine dispute of fact as to whether Kiddenafactured the Alarm whesalleged defects form
the basis of Paniagua’s lawsuit. Kidde makes anguments to this end. First, Kidde argues,
under Federal Rule of Civil Procedure 36, thatfdiyng to timely respond to Kidde’s Requests
to Admit (“RTAs”), Paniagua should be takenaabnitting that he lacks the evidence to support
a finding in his favor on this poi. Alternatively, Kidde argues, summary judgment is warranted
because the evidence adduced in discovery gmtldustain a finding in Paniagua’s favor. The

Court considers these arguments in turn.
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A. Paniagua’s Untimely Responses to Kidde’s Requests to Admit

Kidde argues that Paniagua, by failing to timely respond to Kidde’'s RTAs, effectively
admitted the insufficiency of his evidence as to the manufacturer of the Alarm, justifying entry of
summary judgment in Kidde’s favor.

1. Procedural Background

On September 17, 2015, Kidde timely served Paniagua with RTAs, including RTAs
asking Paniagua to admit that he had nepigrsical nor documentagvidence to support his
contention that the Alarm was a Kidde produseeDef. 56.1, 11 11, 18; PI. 56.1, 1 11, 18;

Dkt. 9, 1 6(d). On October 7, 2015, Paniageaignsel produced to Kidde the NYCHA records
yielded by Fleming’'s FOIL requeand the FDNY incident reporSeePl. Br. 13-14; Def. Reply
Br. 7; Tr. 14 Within the 30-day period set by R#6, however, Paniagua did not provide a
formal response to Kidde's RTASeeDef. 56.1,  13; PI. 56.1, 1 13. On October 17, 2015,
discovery closed. Def. 56.1 § 14; PIl. 56.1 | 14.

On October 26, 2015, Kidde submitted a pre-motion letter, consistent with the Court’s
individual rules, expressing iistention to move for summary judgment. Dkt. 21. In it, Kidde
argued that Paniagua’s faiéuto respond to Kidde’'s RTAs operated as an admigsitan,alia,
that Paniagua has no evidence that a Kidde alaminstalled in his agtment on the night of
the fire. Id. at 3.

On October 29, 2015, Paniagua served respdod€side’s RTAs and asked that Kidde
deem them timely. Def. 56.1, § 15; PI. 56.1, § 15. Paniagua’s responses admitted the following

facts:

10 Although the date on which counggbduced Paniagua’s and Claaidiaffidavits is unclear,
Kidde does not claim that these wergimely produced. The Court assuraeguendathat
these were produced within the discovery period.
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1) That he has no physical evidencestpport his contention that any Kidde
smoke alarm (including a Model No. 916 alarm) was installed in his
apartment on the night of the fire;

2) That he has no physical evidencestgport his contention that the NYCHA
purchased Kidde smoke alarms for installation in his apartment complex;

3) That he has no physical evidencestgport his contention that a Kidde
ionization alarm in his apartment failedgound on the night of the fire; and

4) That Claudio reported hearing a smokara sound on the night of the fire.

Def. 56.1, 1 17; PI. 56.1, 1 17.
Paniagua denied, however, thidwing facts (among others):

1) That he has no documentary evidencsupport his contention that any Kidde
smoke alarm (including a Model No. 916 alarm) was installed in his
apartment on the night of the fire;

2) That he has no information to supploid contention that any Kidde smoke
alarm (including a Model No. 916 alarmvas installed in his apartment on the
night of the fire;

3) That he has no documentary evidetwsupport his contention that the
NYCHA purchased Kidde ionization smok&arms for installation in his
apartment complex; and

4) That he has no information taggport his contention that the NYCHA
purchased Kidde ionization smoke alarmsinstallation in his apartment
complex.

Pl. 56.1, 1 18; Fazio Decl., Ex. 6,111, 3,4, 6, 7, 9.
The same day, Kidde notified Paniagua tigaten “the date and [Kidde’s] pending
request to file a [summary judgment motion{,ivould not accept Paajua’s responses as
timely filed. Fazio Decl., Ex. 7, dt, Def. 56.1, § 16; PI. 56.1, { 16.
On November 2, 2015, Paniagua submitted a response to Kidde’s pre-motion letter. Dkt.
22. Init, he claimed that Kidde’s RTAs watefective, objected tthe entry of summary
judgment based on his failure to respond to the RTAs, and asked thenDaarpro tuncto

extend his deadline for responding to the RThAk.at 34!

1 The Court treats this request as a motiowitbdraw admissions, pursuant to Rule 36(Bkge
Fed. R. Civ. P. 36(b) (“[A] matter admitted undiBule 36] is conclusively established unless
the courton motion permits the admission to be withdrawn or amended.” (emphasis added)).
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2. Applicable Legal Standards

Under Rule 36(a)(1), “[a] party may seren any other party a written request to
admit . . . the truth of any matters . . . relating(#) facts, the applicain of law to fact, or
opinions about either; and (B) the genuinerdsmy described documents.” A matter is
deemed admitted “unless, within 30 days dbeing served, the party to whom the request is
directed serves on the requesting party a writtsmwanor objection.” Fed. R. Civ. P. 36(a)(3).
A party’s admissions pursuant to Rule 36, inahgdadmissions derived froenparty’s failure to
respond, may be used for Rule 56 summary judgméinga v. Big Apple Const. & Restoration
Inc., 590 F. Supp. 2d 467, 471 (S.D.N.Y. 2008) (“The Second Circuit permits admissions
under . . . rule 36(a) to be used for summary judgment.” (ddimrgovan v. Carls Drug Cp703
F.2d 650, 651 (2d Cir. 1983)3EC v. BattermarNo. 00 Civ. 4835 (LAP), 2002 WL 31190171,
at *5 (S.D.N.Y. Sept. 30, 2002).

However, “the failure to respond irtianely fashion does not require the court
automatically to deem all matters admittedldcal Union No. 38, Shedtetal Workers’ Int’l
Ass’n, AFL-CIO v. Tripodi913 F. Supp. 290, 294 (S.D.N.Y. 1996). Rather, Rule 36(b) provides
that the Court, on motion, may permit an admission to be withdrawn or amended if (1) “it would
promote the presentation of the merits ofdbgon” (2) without “preyidic[ing] the requesting
party in maintaining or defending the action the merits.” Fed. R. Civ. P. 36(Bpnovan 703
F.2d at 652 (“[T]he court has the power to makeeptions to [ ] Rule [36] only when (1) the
presentation of the merits will be aidadd (2) no prejudice to the party obtaining the admission
will result.” (emphasis in original)).

3. Discussion

Kidde argues that, by not timely responding to the RTAs, Paniagua effectively admitted

that he lacks documentary evidence or infation to support his claim that a Kidde smoke
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alarm was installed in his apartment on the najtthe fire, or had been purchased by the
NYCHA for installation in Paniagiusapartment complex. Paniagua argues that he should not
be treated as having conceded these pointsaskiethe Court to accepshielated responses to
Kidde’'s RTAs, and, under Rule 36(b), to treatathdrawn any admissions implied from his
failure to timely respond to the RTAs.

The Court’s judgment is that tiong, in the end, turns on tihesolution of this dispute.
Prior to the deadline for responding to KiddR§As, Paniagua had furnished Kidde with the
documents on which he proposes to rely witheesmo the manufacturef the Alarm, most
notably, the documents provided to Flagin response to his FOIL requeSeeTr. 14
(defense counsel conceding this point). Kidde Wy on notice that Paagua intended to rely
on these documents. Therefore, even if Paniadap&e in failing to respond to the RTAs were
held against him, such that Paniagua wezatéd as admitting that he lacked documentary
evidence or information to the effect that tlarm was a Kidde product, that implied admission
would realistically have to bgualified by crediting Paniagua withe materials he had by then
already produced to Kiddé. Put differently, Paniagua’s failure to respond to the RTAs can in
fairness be viewed at most as admitting only that Paniagua did not possess evidence or

information as to the Alarm’s manufactuteyond that which he had already produced

12 Kidde cites no authority thatould justify the Court in allowig Paniagua’s failure to respond
to Kidde’s RTAs about the state of Paniagudsumentary evidence to override such evidence
where it had already been producé&dlowing a lapse of this nata to eclipse or vitiate the
evidence a party had alreadypgduced would create unaccept&bpportunities for mischief.

The ends of justice would bé-gerved by allowing a party’s lapsn failing to respond to an

RTA to be read as admitting a fact (the non-pssise of any documents assertedly relevant to a
proposition at issue) that garties know to be untrue.
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The practical effect of treating Paniagutdgure to respond as an implied admission
would thus be solely to b&aniagua, without leave of Caufrom introducing additional
evidence on this point. At this stage, howeWaniagua does not purport to possess any such
additional evidence. And he does not rely on any in opposing Kidde’'s summary judgment
motion. Accordingly, even if the Court ruled fididde and declined to allow Paniagua to
withdraw the admissions fairly implied frohis failure to respond to Kidde’'s RTAs, that
admission would not affect the materials cagbie on Kidde’s motion for summary judgment.
Further, for the reasons the Comow explains, even permitting Paniagua to make full use of the
materials he has mustered, this evidence woatgermit a reasonable jury to find that the
Alarm was a Kidde product. The Court, therefore, denies Kidde’s bid for summary judgment on

this ground as mod#.

13n holding that Paniagua’s failure to respaadhe RTAs has no bearing on Kidde’s summary
judgment motion, the Court emphasizes that @ésdeot find Paniagua’s failure to respond
justified. On the contrary, this lapse is giiace with Paniagua’s broader disregard during this
lawsuit of the Rules of Civil Procedure, the Ruté Evidence, and the case management plan set
by the Court. For example, Paniagua (1) @aedidorewent the ordinary tools of discovery,
attempting to rely on uncertified records produrecesponse to a nonparty’s FOIL request; and
(2) failed to provide written responses to Kitdaterrogatories or mests for production of
documents, both of which were timely seneedJuly 20, 2015. Def. 56.1, 1Y 10, 13; PI. 56.1, 11
10, 13. Moreover, Paniagua has not come forwaitt any excuse for failing to timely respond
to the RTAs.See Ng v. HSBC Mortgage Carpo. 07 Civ. 5434 (RRM), 2011 WL 3511296, at
*4 (E.D.N.Y. Aug. 10, 2011)nodified 2014 WL 4699648 (E.D.N.Y. & 22, 2014) (collecting
cases holding that relief “is unavailable to ap#nat has inexcusably failed to comply with the
requirements set forth by Rule 36(a)3EC v. ThrashemMNo. 92 Civ. 6987 (JFK), 1996 WL
460148, at *1 (S.D.N.Y. Aug. 13, 1996) (deemRgAs admitted where delinquent party
“proffer[ed] no meaningful explanan either for his tardiness @or his failure to seek more

time from the court to meet habligations under Rule 36”).
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B. Paniagua Has Not Raised a Genuine Isswf Fact as to Whether Kidde
Manufactured the Allegedly Defective Alarm

In arguing that Paniagua’s case is deficientr@nmerits, Kidde asserts that it is entitled
to summary judgment because Paniagua has nu éarward with evidence that the allegedly
defective alarm in Paniagua’s apartment on tigatrof the fire was a Kidde product. On this
point, Kidde is correct.

1. Applicable Legal Standards

Under New York law a plaintiff who brings a produtitibility action bears the burden
of proving that the defendant mafactured the offending produdtVinstead v. Phillocraft Ing.
No. 03 Civ. 3813 (CBM), 2005 WL 2001902, at(&.D.N.Y. Aug. 19, 2005) (applying this
requirement to strict-liability, negligence, and breach-of-warrantynela{collecting cases);
Travelers Indem. Co. ofi.lv. Hunter Fan Co., Ing.No. 99 Civ. 4863 (JFK), 2002 WL 109567,
at *2 (S.D.N.Y. Jan. 28, 2002) (samEgaley v. Firestone Tire & Rubber C87 N.Y.2d 596,
601 (1996) (plaintiff “must establish by compdteroof [ ] that it was the defendant who
manufactured and placed in the stream ofiw@rce the injury-causing defective product”);

D’Amico v. Mfrs. Hanover Trust Cab69 N.Y.S.2d 962, 964 (1st Dep’t 1991).

14 Because the Court has jurisdiction oves tiction based on diversity of citizensrspe28
U.S.C. § 1332(a)(1), it applies the atmiof-law rules of the forum stat&laxon Co. v. Stentor
Elec. Mfg. Co., In¢ 313 U.S. 487, 496-97 (1941). Under New York law, in tort actions, “the
law of the jurisdiction where the tort occurrediwgenerally apply because that jurisdiction has
the greatest interest in regutagibehavior within its borders.Brink’s Ltd. v. S. African

Airways 93 F.3d 1022, 1031 (2d Cir. 1996) (quotdgoney v. Osgood Mach., In81 N.Y.2d
66, 72 (1993)). “[I]t is well-estaldhed that the situs of a prodUiability tort for choice-of-law
purposes ‘is the place of the inpurather than the location wieethe allegedlylefective product
was manufactured.”Fargas v. Cincinnati Mach., LL®86 F. Supp. 2d 420, 426 (S.D.N.Y.
2013) (quotingBurnett v. Columbus McKinnon Cor@887 N.Y.S.2d 405, 407-08 (4th Dep’t
2009)). Here, the fire occurred in New York, dhd parties rely solely on New York law in
their briefs. See Giordano v. PGT Indus., Inblo. 04 Civ. 9246 (WCC), 2007 WL 4233002, at
*2 (S.D.N.Y. Nov. 30, 2007) (applying New York law in diversity action where parties cited
only New York law in their briefs). Th€ourt, therefore, applies New York law.
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“Although the product [at issue] itself isgbest and most conclusive prodgiordang
2007 WL 4233002, at *3 (internal quotation maaksl citation omitted), where the product is
missing or no longer exists, the manufacturgléntity may be shown by circumstantial
evidence.Healey 87 N.Y.2d at 601Travelers 2002 WL 109567, at *2. However, such
evidence “must establish that it is reasonably abddy not merely possible or evenly balanced,
that the defendant was the source of the offepgroduct. Speculative opnjectural evidence
of the manufacturer’s identity is not enouglidéaley 87 N.Y.2d at 601-02ccord In re Methyl
Tertiary Butyl Ether (MTBE) Products Liab. Litjgp91 F. Supp. 2d 259, 266—67 (S.D.N.Y.
2008);Giordang 2007 WL 4233002, at *Fhillocraft, 2005 WL 2001902, at *5.

2. Discussion

Kidde argues that there is a “complete abs&n€ evidence that identifies Kidde as the
manufacturer of the Alarm. DeBr. 2 (emphasis omitted). In support, it notes that it is
undisputed that the Alarm was meserved and that therenis other physical evidence to
support the claim that the Alarm was a Kiddedel No. 916 alarm (or any other Kidde
product). Def. Br. 4, 9 (citing Def. 56.1, 1 13ge alsd®l. 56.1, 1 17. Moreover, it emphasizes,
the NYCHA, which was responsible for installia@rms in the building, has no records that
identify the Alarm in Paniagua’s apartmentaal§idde product. Def. Reply Br. 2. To the
contrary, it notes, an NYCHA ren#s custodian has certified th#ftere are no records revealing
the specific model that was installed in [Pauoia’'s apartment] on the night of the firdd. at 2
(citing Def. Supp. 56.1, 1 47). Finally, it poimst, there are no fact withesses who “can
identify what brand [of alarm] was present in [Paniagua’s] apartméshtdt 5. Accordingly,
inasmuch as there were at least six companasufacturing smoke alarms in the United States
as of 2004, Kidde argues, it is not reasong@obpbable that Kidde—aspposed to another

company—manufactured the Alarrid. (citing Def. 56.1, § 19); Def. Br. 9.
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“Because [Kidde] has made an initial shogithat [Paniagua] cannot prove that [Kidde]
manufactured the [Alarm], the burden shifts to [Paniagua] to show that there is a genuine issue of
material fact with regard to éhmanufacturer of the [Alarm].Phillocraft, 2005 WL 2001902, at
*5; see also In re Methyl Tertialyutyl Ether (MTBE) Products Liab. Litig2008 WL 5188193,
at *3 (defendant does not neecettablish that someone else seali plaintiff's injuries; rather,
“plaintiff[] bear[s] the burden of adducing sudient evidence to allow a reasonable jury to
conclude that it was reasonably probabbd fdefendant] causddis] injuries”).

Paniagua acknowledges the alegeaf direct evidence idehting Kidde as the Alarm’s
manufacturer.SeePl. 56.1, { 17. He also concedes thate were othenanufacturers of
smoke detectors at the timigl. 1 19%° But, he argues, there is sufficient circumstantial evidence
on which a trier of fact could conclude, otlieain speculatively, that Kidde manufactured the
Alarm. SeePl. Br. 7-12.

Specifically, Paniagua relies on the followiegdence: First, the NYCHA’s apartment

inspection form indicates that on July 14, 2082hen months before the accident, the NYCHA

15 For this reason, this case is distinguishétae those where competent proof showed that,
during the relevant time ped, the defendant was tleaclusivemanufacturer or supplier of the
offending product.See, e.gGassmann v. Eli Lilly & Co407 F. Supp. 2d 203, 212-13 (D.D.C.
2005) (genuine dispute existed as to whetheLilyi caused plaintiff’s injuries where witness
testified, based on personal knowledthat Eli Lilly was the “sole and exclusive brand” of DES
sold during the relevant time ped in the store where plaifits mother purchased the drug);
Macek v. CBS Corp969 N.Y.S.2d 804, 2013 WL 1296750, at *4 (Sup. Ct. N.Y. Cty. 2013)
(table decision) (summary judgment for defamdaot appropriate wherdefendant failed to
rebut evidence that defendant was the exclusipplger of asbestos to the United States during
the relevant time periodMoffett v. Harrison & Burrowes Bridge Contractors In698

N.Y.S.2d 109, 111-12 (3d Dep’t 1999) (defendawit entitled to summary judgment where
record evidence established thatendant was the exclusive distrior of the type of hose in
guestion during the relevant time periofljinbers v. C.T. Indus., InG66 N.Y.S.2d 51, 51-52
(1st Dep’t 1991]triable issue of fact wether defendant manufactureefective uniform where
evidence showed defendant’s wholly-owned gliasy was sole provider of uniforms to
plaintiff’'s employer athe time of accident).
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replaced the fire alarm in Paniagua’s apartmeamd, there is no recoaf a replacement between
that day and the accident. PI. Br. 11 (citidgf. 56.1, § 8). Second, Fleming’s FOIL request
yielded two NYCHA purchaserders, which, Paniagua arguestablish that “[a]fter 2002, the
NYCHA purchased only two typex fire alarms, ESL Model &l 360 photoelectric alarms and
the Kidde battery-powered iontzan smoke detector alarm/fd. at 9 (citing Hunt Decl., Ex. A).
Third, the FDNY incident report indicates that #moke alarm installed in Paniagua’s apartment
on the night of the fire was battery-operatedact corroborated by Paniagua’s and Claudio’s
recollections of helping change the baés in their family’s smoke alarmd. (citing FDNY

Rpt.; Claudio Aff. § 8; Paniagua Aff. § 12).nklly, Claudio attests thahe saw a “red blinking
light on the ceiling” during the firea characteristic consistent with the LED light feature of the
Kidde Model No. 916 alarmld. (citing Claudio Aff. § 14; Knt Decl., Exs. F, G). This
evidence, Paniagua argues, eliminates tHe&del, which was hard-wired as opposed to
battery-powered, and which lacked the red bhgKight feature, leaving the Kidde Model No.
916 model as the only possible culpHid.

The flaw in Paniagua’s argument, howeveitdgpremise. The scant evidence he has
adduced does not limit the univerdgotential models that thidarm could have been to a
Kidde Model No. 916 or an ESL Model No. 36dad it done so, then the proof Paniagua has
mustered to the effect that the Alarm was bgttperated would enabketrier of fact who
credited that proof to exclude the ESL modeid to thereby find thdhe Alarm was made by

Kidde. But the keystone to Paniagua’s argata-that after 2002, thdYCHA installed only
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Kidde Model No. 916 ionization alarms aB&L Model No. 360 photoelectric alarms its
buildings, to the exclusion of all otheoatels—has no reliable bia in the record®

Paniagua bases this premise on the fact ihaésponse to Fleming’s FOIL request, the
NYCHA produced screenshots of only two puasé orders: one for Kidde Model No. 916
ionization alarms, placed on August 14, 2002; and another for ESL Model No. 320 photoelectric
alarms, placed on March 15, 200SeeHunt Decl., Ex. A, at 3—4But this production does not
carry with it a negative implication that thesetmodels were the only smoke alarms purchased
by the NYCHA during the 2002-2005 timeframe. TWCHA certification merely reflects that
these are the only records possessed by the NYClihée d¢itme of Fleming’'s FOIL request that
were responsive to that requebt:certif[ies] that the . . . atzhed responsive records . . . are
true and complete copies of records of the N@ark City Housing Authaity, originals of which
are maintained in the regular cout$éusiness by the Housing Authorityld. at 1. It does not
address what the NYCHA's alarm purchase iasthllation practicesere during the period
preceding the fire. That the NYCHA, a decade lateuld locate in its files, in response to a
FOIL request, only two purchase orders fookmalarms does not mean that there were no
purchase orders for other smoke alarms duringelewant time period. It simply does not speak
to that issue.

Significantly, Paniagua chos®t to take testimony froihe NYCHA on this, or any

other, point. There is, accangly, no testimony from the NYCHA as to the universe of smoke

16 Kidde separately fairly notes that the Alacould have been installed by a person or entity
other than the NYCHA: “Pangaa’s mother, maintenance pamsel, or any other individual

with access to Paniagua’s apartment could iaependently purchased and installed a smoke
alarm.” Def. Reply Br. 2. For the purposes a$ #nalysis, it is enough tmwte that even if one
assumes that the NYCHA was nssarily the entity that selectaad installed the Alarm, the
evidence does not support a finding thatkidtle Model No. 916 and ESL Model No. 320 were
the only two models installed by theY CHA.
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alarms that, during the relevantrjpel, the agency was then installing in its apartments. Nor is
there testimony from the NYCHA &s the significance, if any, of the fact that its files today
contain only two purchaseders for such productsCf. Franklin v. Krueger Int’l, Ing.No. 96

Civ. 2408 (DLC), 1997 WL 691424, at *4 (S.D.N.Mov. 5, 1997) (plaintiff's claim that he
obtained numbered “markings” from the allegedlfed&ve chair, which he argued identified it
as a chair manufactured by defengl@ould not serve as the b&sor plaintiff's claim that
defendant manufactured the chair where plaingtft‘in no additional evidence to elucidate . . .
what these numbers represent”).

It may be that the passage of time netrat no NYCHA reprentative any longer
recalls the agency’s practiciesthe years 2002—2005 as to #moke detector products it was
then installing, and/or thatéhe are no NYCHA records that sgeig answer that questiorSee
Tr. 37 (statement by Paniaguaunsel that it is unlikely a NYCHA representative could testify
as to what type of alarm wasstalled in the apartmentBut the onus was on Paniagua to
establish, not assume, that fact, for exampleutyh the testimony of a corporate representative
of the NYCHA, pursuant to Federal Rule of Cikilocedure 30(b)(6). #d even if the universe
of suppliers to the NYCHA of smoke alarms durthg relevant period wetest to history, that
would not justify holding Kidde liable baden Paniagua’s—or a factfinder's—unsupported
speculation that the two surviving purchase msdkemarcate the full universe of smoke alarms
then being installedSee Phillocraft2005 WL 2001902, at *5 (“Spelative or conjectural
evidence of a manufacturer’siatity is not enough.” (citinglealey 87 N.Y.2d at 602))accord
In re Methyl Tertiary ButyEther (MTBE) Products Liab. Litig2008 WL 5188193, at *3. Put

differently, although Paniagua’s siatas a minor tolled for years the running of the statute of

22



limitations, it did not relieve himof the duty to support his claimgth reliable, not conjectural,
evidence.

On these points, particularly the need fdiatde evidence as to the identity of the
product alleged to have caused the pifis injury, Judge Motley’s decision iRhillocraft,
supra is illustrative. There, Winstead sued Phillocraft for injuries sustained as a result of her use
of a chair at the New York Transit Authiyr (“NYTA”) on June 7, 2000. 2005 WL 2001902, at
*1. The NYTA had not maintained records o tiypes of chairs that had been issued to
particular booths, let alone tirevoice or purchase order recegutrresponding to the allegedly
defective chair.See idat *5-7. Winstead'’s only documengavidence as to the chair’s
manufacturer was (1) a letteom the NYTA confirming thabetween February, 1999 and
September, 2001, it had purchased approxim@@lyPhillocraft chairs; and (2) a copy of an
invoice from Phillocraft, dated January 10, 2001, for the sale of 30 chairs to the N¥Ta&.

*6.

Judge Motley held that this evidence wnas enough to establish that Phillocraft had
manufactured the chair that caused Winstead'’s injlatyat *7. As she explained, although the
records confirmed that the NYTA had purchasedhechairs from Phillocraft during the relevant
time frame, they did “not contaamy information indicating that theubject chaiwas
manufactured by Phillocraft.td. (emphasis in original). And, emoted, while “[t]he fact that
Phillocraft sold chairs at various times to fN&Y TA] raises the possibility that the chair in
guestion was manufactured by [Phillocraft[,] . ]t dioes not . . . establighat it is reasonably
probable that the chair involved in plaintdffaccident was manufactured by Phillocraftd”
Judge Motley thus implicitly but clearly rejectéte proposition that the mere existence of an

invoice or purchase order for a given brand of chair excluded the possibility that the NYTA
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might have concurrently purchasethertypes of chairs. Accordingl she concluded, Winstead
had “failed to establish the identity of the méauaiurer—an essential elemt of [her] claims,”
and had “not met her burden” of showing th&réhwas a genuine issue of fact for tril. at

*8.

The same logic controls here. Althougk thlanket purchase orders produced by the
NYCHA indicate that the NYCHA purchasedmeKidde Model No. 916 and ESL Model No.
320 alarms, they do not suggesittthese two models were tbely types of alarms purchased
by the NYCHA. Accordingly, although the docuntenaise the “possibility that the [smoke
alarm] in question” was of one of those twpds, it does not renderathconclusion “reasonably
probable.” 1d. at *7. Such an inference is, if anything, more tenuous here thmliocraft:

The passage of more than a decade since tladlatisin of the Alarm makes it entirely plausible
that records of other purchaselers were lost over time. And Paniagua has not adduced any
affirmation from the NYCHA to the effect thtte records it produced nesponse to Fleming’s
FOIL request capture the totality of smoke alarms installed during the relevant’period.
Paniagua, therefore, has notaddished that the Alarm wagcessarily a Kidde Model No. 916
or an ESL Model No. 320.

Once this false dichotomy is exposed, Paniagcase against Kidde crumbles. Paniagua
does not dispute that there were at least filerotompanies manufacturing smoke alarms in the
United States during the timeframe in whichk Y CHA replaced the alarm in his apartment.

SeePl. 56.1, 1 19. Nor does he assert that none of these companies manufactured battery-

" That Kidde’s subpoena (which sought all doeumts relating to the fire or smoke alarms
installed in Paniagua’s housingvelopment) yielded more reds than did Fleming’s FOIL
request (which sought all documettiat would help identify thgype of smoke alarm that was
installed in Paniagua’s apartment) further undaes the premise that the NYCHA's response to
the FOIL request was comprehensive.
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powered alarms. Accordingly, a finding thiagé Alarm was battery-powered, while excluding
the ESL Model No. 320, would not, as Paniagaatends, excludether candidatesSeePI. Br.

1. Rather, as Kidde fairly points out, “the fézat the [Alarm] may ha been battery-powered
merely limits its product identification to the ngd different brands and models of battery
powered smoke alarms manufactubgdhumerous companies at the relevant time period.” Def.
Reply Br. 3.

Claudio’s attestation that, during the fishe observed a blinkingddight on the ceiling
is similarly insufficient to identify Kiddas the “reasonably probablmanufacturer of the
Alarm. This description is consistent with the Model No. 916’s flashing LED light feage.
Pl. 56.1, 11 42-43; Def. Supp. 56.1, 11 42-43. But Baaihas not claimed, much less adduced
supporting evidence, that this feature is uniqui€itille smoke alarmsAnd Kidde, for its part,
has produced uncontradicted evidetita refutes such a claingeefFazio Supp. Decl., Ex. 8, at
1 3 (attestation of Larry Ratzlaff, senior produagi@eer for Kidde, that t[he existence of an
LED light on any given smokeaim cannot be used to identifg manufacturer, nor to identify
it as being of any particular make, modeltyge” because “most alarms contain such an LED
light”).

This case is thus reidddistinguished froniTreston v. Allegretta581 N.Y.S.2d 289 (1st
Dep’t 1992), on which Paniagua readieln that case, Trestondhaued a motel, a pool lining
company (Dover), and two vinyl manufacturégsauffer and Union Carbide) for personal
injuries sustained when she misjudged the deptheomotel’s pool due to the color of the vinyl
pool lining. Id. at 290. The lining had been destropedfiore Treston brought suit, leaving no
conclusive proof as to the identity thie manufacturer of éhvinyl in question.ld. at 290-91.

However, the record showed that Dover had pased vinyl from only fousuppliers (Stauffer,
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Union Carbide, Harte, and Formosa Plastick)at 290,and two (Harte and Formosa Plastics)
could be excluded as thapplier of the offending line¥® The Appellate Division, reviewing the
factual record, held that Trest had “presented sufficient circumstantial evidence to warrant
submission of the issue of whether Stauffednion Carbide supplied ghwinyl in question to
the trier of facts.”Id. at 290. In so holding, the court reasd that the “trier of the facts,
through circumstantial evidence aoyglthe process of elimination,” could identify one of those
two defendants as the suppliettioé allegedly defective vinylld. at 290-91.

In contrast, here, there is no evidenad the NYCHA purchasesimoke alarms during
the relevant period from only afiteed subset of mariacturers. And Paniagua has not adduced
evidence excluding the five other companiesiified by Kidde as having manufactured smoke
alarms in the United States thg the relevant time periodsee Baum v. Eco-Tec, In¢73
N.Y.S.2d 161, 163 (3d Dep’t 2004) (‘fIRintiff cannot rely on the tory of alterative liability
to prevail due to the fact that plaintiff has not identified the alternative manufacturer/supplier of
the [product] and, thus, cannot show that all pidétortfeasors are presen the case.”). To
prevail based on the reasoningleston Paniagua would have &xclude all battery-powered
alarms meeting the description given of the alarm in his aparteenth@ving an LED light),
not merely the ESL Model No. 360 photoelectric mlarPaniagua, apart from assuming that the
two purchase orders provided in respongdeléming’s FOIL represent the full universe of

smoke detectors then installed by the NYCHZAs hat even attempted to satisfy this buréfen.

18| iners made with Formosa Plastics vinylr@&logged in Dover’s records with a special
Taiwan designation, which was clearly absent fidover’s records of thkner in question”; and
Dover’s president testified that, based on hisqeal recollection, Dover did not purchase from
Harte vinyl of the type used the motel pool’s linerld. at 291

190n the contrary, Paniagua aremusly argues thattlhe fact that there were other . . .
companies involved in the sale of smoke deisct. . [in] 2004” is irrelevant and “has no
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Otis v. Bausch & Lomb Inc532 N.Y.S.2d 933 (2d Dep’t 1988), on which Paniagua also
relies, is similarly inappositeThere, Otis brought suit, claing she had been injured by contact
lenses manufactured by Bausch & Lomb (“B&L’Id. at 933—-34. Although Otis had discarded
the lenses that had injured her, she camedawith documentary proof that she had been
fitted with B&L lenses one year before the incident, and had twice thereafter replaced her lenses
under an insurance policy covagi“B & L Softlens SV.” Id. at 934. And, “there [was] no
suggestion by [B&L] that any other brand of lenses was supplied to [ ] Qdis.On that basis,
the Second Department held that Otis had supfdietfficient foundation of fact . . . to create a
triable issue as to whether [B&L] wdahe manufacturer of the productd.

The evidence i®tisis a far cry from thabere. In contrast t®tis, where there was
evidence that the plaintiff had previously boutite defendant’s prodydtere the NYCHA has
definitively stated that “there are no recordgealing the specific [alarm] model that was
installed in [Paniagua’s apartntgon the night of the fire.” Def. Supp. 56.1, 1 47. And Kidde
has come forward with evidenceathmultiple alternative brands sfnoke alarms were available
for purchase during the relevant time period. Def. 56.1,% 19.

This case instead more closely resembBlasipagno v. IPCO Corp524 N.Y.S.2d 138
(Sup. Ct. Suffolk Cty. 1987), which ti@tis court distinguished on the ground that, in

Campagne“the evidence suggested that the [prdHincquestion could have been supplied by

bearing on whether the NYCHA irdlied battery-powered smokletectors other than Kidde
ionization smoke detectors.” PIl. 56.1, 1 19.

20 Hackert v. First Alert, Ing 2005 U.S. Dist. LEXIS 46141 (N.D.N.Y Nov. 15, 2005), a product
liability suit against another mafacturer of ionization smokeaaims on which Paniagua relies,

is also inapposite. In that case, althoughethegre five smoke alarnmanufactured by different
companies in the plaintiffs’ home, it was undisgalithat two of the alarms, which did not sound
during the fire, were manufactured by the defendadtsat *2—3, *6. Product identification,
therefore, was not at issue, dddckertis not relevant here.

27



one of five or six dferent suppliers.”Otis, 532 N.Y.S.2d at 934 (citinGampagno524

N.Y.S.2d at 140 (defendant lens supplier wagledtto summary judgment where plaintiff had
“provided no stronger evidence thtdre statement that ‘in all probiéity’ [that defendant] is the

party liable”)). Other New York cases are in accdsee, e.gHealey 87 N.Y.2d at 602-03
(plaintiff’'s proof insufficient to establish reasable probability that defendant manufactured
allegedly defective tire rim, where there waontested evidence that at least six other
companies manufactured same type of ribi§mico, 569 N.Y.S.2d at 964 (defendant ladder
manufacturer was entitled to summary judgtnenere evidence showed that plaintiff's

employer purchased ladders from two manufacturers and there was no evidence to support an
inference that defendant manufactured tlieléa that allegedly jored plaintiff).

In sum, as irCampagnePhillocraft, Healey andD’Amico, finding liability here would
require the finder of fact to engage in unacceptabhjecture. It would require the factfinder to
assume that Kidde, as opposed to any othepany that produced like products, manufactured
the Alarm, despite the absence of proof allayihose companies to be excluded. Accordingly,
even viewing the facts in the light most favoratgld®aniagua, there is insufficient circumstantial
evidence to render it “reasonably probable, natetlgepossible or evenligalanced” that Kidde
was the source of the allegedly defective alakealey 87 N.Y.2d at 601.

Paniagua, therefore, has failed to establighrauine issue of fact as to an essential

element of each of his claims. Kidde is tlmitled to summary judgment in its favér.

21 In so holding, the Court of course is symptéithts Paniagua. If a defective smoke alarm in
fact contributed to the tragic consequences ofitagit is regrettable that relief is unavailable to
him. But a cardinal precept otir justice system is thatlief against a defendant requires
satisfactory evidence, not mereesplation, as to its liabilitySee Longo v. Imperial Toy Corp.
306 F. Supp. 2d 199, 203 n.2 (N.D.N.Y. 2004). Panid@sanot adduced such evidence, as to
Kidde, here.
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CONCLUSION
For the foregoing reasons, the Court grants Kidde’s motion for summary judgment. The
Clerk of Court is respectfully directed to terminate the motions pending at docket numbers 21

and 32 and to close this case.

SO ORDERED.

]Oow\j /3 L[\,ﬂ@&q,ﬂ/

Paul A. Engelmayer
United States District Judge

Dated: April 27, 2016
New York, New York
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