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SOUTHERN DISTRICT OF NEW YORK DOC #:
""""""""" X DATE FILED:__ N[18]I5
JULIA CAMPBELL, as mother and natural guardian of .
infant A.C., : 15 Civ. 2088 (PAE)
Plaintiff, OPINION & ORDER
!
CITY OF NEW YORK et al.,
Defendants.
e X

PAUL A. ENGELMAYER, District Judge:

Plaintiff Julia Campbell (“Campbell”), acting as legal guardian of infant plaintiff A.C.,
filed this suit against the City of New York and individual police officers, alleging that A.C.’s
civil rights were violated when he was assaulted and erroneously arrested by the city officers.
Following a mediation session, the parties reached an agreement to settle for, inter alia, $50,000,
inclusive of costs and attorneys’ fees. Under the proposed settlement, one-third of the settlement
award, less costs and satisfaction of a lien, will be paid to plaintiff’s counsel as his fee. The
remaining $29,733.84 will be deposited into a bank account for the benefit of A.C.

After reviewing the proposed settlement, as well as the submissions by Campbell and
plaintiff’s counsel in support of the settlement, the Court concludes that the settlement is fair,
reasonable, and in the best interests of the infant. Accordingly, the Court grants Campbell’s
motion to approve the proposed infant compromise order.

I. Background

On March 19, 2015, Campbell filed this action on behalf of her son, A.C., against the

City of New York, as well as officer Ramon Rodriguez, Lieutenant Louis Barbarelli, and Captain
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Julio Delgado of the New York Police Department. Dkt. 1. On August 4, 2015, Campbell filed
an amended complaint, alleging violationsAo€.’s constitutional rights under 42 U.S.C. 88§
1983, 1988, as well as violations of New York laws and the New York State Constitution. Dkt. 6
(First Amended Complaint) (“FAC").

In the FAC, Campbell alleges that, December 21, 2013, A.C., then age 15, was
lawfully present at a memorial gatheringBronx, New York, when a defendant officer
unjustifiably chased after A.C. and proceedekinock him down and kick him in the face, head,
and body. FAC 1 15-18. A.C., who sustaineddomg and swelling, a fractured tooth, and
other injuries to his face, ears, eyes, and mouth, was later awasteckless endangerment
charges and taken to the 48th Precindt.{{f 19—20. After spending several hours in custody,
A.C. was released from the precinct and admitted to Saint Barnabas Hospital for tre&dment.
11 22—-23. The charges against A.C. were ultimatislyontinued after A.C. appeared in family
court. Dkt. 20, Ex. 2 (Declaration of GabrielHarvis in Support dhfant Compromise
Regarding Claims of A.C.) Harvis Decl.”) { 3.

Campbell retained the firm of Harvis & Féttrepresent A.C. The retainer agreement
called for Harvis to receive a dimgent fee of one-third of the ke of any settlement. Dkt. 22
(Letter from Gabriel P. Harvis) (“Harvis Letter’)It also recited Gabriel P. Harvis’s (“Harvis”)
hourly rate as $42%d., although the Court is skeptical thhe parties expected Campbell or
A.C. to pay the firm for Harvis’s work, let aloma that rate, in the event no settlement or trial
award were achieved.) On October 1, 2015, valg document discovery and an exchange of
initial disclosuresseeHarvis Decl. T 13; Dkt. 22, Ex. 1, &t4, the parties attended a mediation
session in accordance with Local Civil Rule &3.Harvis Decl. 4. At the mediation session,

the parties negotiated a proposed settlement, aorso which defendants agreed to pay a total



of $50,000 to settle all of A.C.’s claims. DRO, Ex. 5 (Proposed InfiaCompromise Order)
(“Proposed Order”). The proposed settlenmotvides for the $50,000 to be distributed as
follows: (1) $3,090 in satisfaction aflien held by a law firm unaffiliated with Harvis for legal
services rendered in connection with the repriagiem of A.C. in the immediate aftermath of his
arrest; (2) $779.24 in adneed costs; (3) $16,406.92 in attorneys’ fees, amounting to one-third
of the settlement amount, less costs; and (@alance of $29,733.84 to be paid into a bank
account held by Campbell for the exclusive uselsrkfit of A.C. until A.C. achieves his 18th
birthday. Proposed Order {1 2-10; Harvis Decl. { 5.

On October 29, 2015, Campbell filed a motion ssgkpproval of the Proposed Order.
Dkt. 20. As required by New York C.P.L.R1808, Campbell submitted an affidavit in support
of the Proposed Order. Dkt. 20, Ex. 1 (“Gabell Aff.”). Harvis submitted a declaration
explaining the terms of the infant compromisdesy and stating why th@oposed settlement is
fair and reasonable. Harvis Decl. Harvis states that he recommended that Campbell accept
$50,000 in full satisfaction of A.C.’s claims besa he found that sum “fair and reasonable”
given A.C.’s injuries, as well asdrisks and expenses of litigatiokd. 7 6—10. Harvis also
submitted (1) an itemized statement of the legats advanced to A.C., Dkt. 20, Ex. 3; (2) a
letter from A.C.’s family court attorney evidengithe lien on A.C.’s assets, Dkt. 20, Ex. 4; and
(3) an invoice reflecting the number of hours Haspgent on this matter, the nature of his work,
and a proposed hourly rate of $400, Dkt. 22, Ex. 1 (“Invoice”).
Il. Discussion

Local Civil Rule 83.2(a)(1) redres parties to obtain cauaspproval before settling an
action by or on behalf of a minor. In determmwhether an infant compromise should be

approved, the reviewing court “dheonform, as nearly as mae, to the New York State



statutes and rules.” Local Civil R. 83.2(a)(1). In accordance with the applicable New York
statutes and rules, courts instfurisdiction focus on “whether Ythe proposed settlement is in
the infant’s best interestsna (2) the proposed attorney’sfeand costs are reasonablB.’J. ex
rel. Roberts v. City of New Yqrio. 11 Civ. 5458 (JGK) (DF), 2012 WL 5431034, at *2
(S.D.N.Y. Oct. 16, 2012yeport and recommendation adopted sub nom. Roberts v. City of New
York 2012 WL 5429521 (S.D.N.Y. Nov. 7, 2012) (egiLocal Civil R. 83.2(a); N.Y. Jud. Law
8§ 474; N.Y. C.P.L.R. 88 1205-1208).

A. Fairness of the Total Settlement Award

1. Applicable Legal Standards

There is no “bright-line test” for determng whether a proposed settlement is in the
infant’s best interestD.J. ex rel. Robert2012 WL 5431034, at *3 (citingewman v. Stejr64
F.2d 689, 692 (2d Cir. 1972) (explaining “delica[cgf court’s multifactorial analysis as to
whether settlement is approfag). Rather, the Court musssess whether the proposed
settlement is “fair, reasonable, and adequateonyparing the terms of the compromise with the
likely rewards of litigation.” Everett v. BazilmeNo. 06 Civ. 0369 (SJ) (JO), 2007 WL 1876591,
at *2 (E.D.N.Y. June 28, 2007) (quotitgeilson v. Colgate-Palmolive Cd.99 F.3d 642, 654
(2d Cir. 1999)) (internal quotation marks omiffte There is a strong presumption that a
settlement is fair and reasonalvhere “(i) the settlement is nodllusive but was reached after
arm’s length negotiation; (ii) the proponents hawansel experienced in similar cases; [and]
(i) there has been sufficient discoveryaoable counsel tact intelligently.” Orlandi ex rel.
Colon v. Navistar Leasing CaNo. 09 Civ. 4855 (THK), 2011 WL 3874870, at *2 (S.D.N.Y.
Sept. 2, 2011) (quotingoss v. A.H. Robins Co., In€00 F. Supp. 682, 683 (S.D.N.Y.1988)).

Other factors to consider inclutie complexity, expense, atidlely duration of litigation . . .



[and] the risks of establishing both liability and damagéx.J. ex rel. Robert2012 WL
5431034, at *3 (citingCity of Detroit v.Grinnell Corp, 495 F.2d 448, 463 (2d Cir. 1974))
(internal citations omitted). Finally, courts affid'significant deference” to a guardian’s view
that the settlement reached is fair a@asonable to the infant plaintifOrlandi, 2011 WL
3874870, at *2see also Stephen v. Target Coigpo. 08 Civ. 338 (CPS) (JG), 2009 WL 367623,
at *3 (E.D.N.Y. Feb. 12, 2009) (adipg report and recommendatiogtahl v. Rhegs43

N.Y.S.2d 148, 153 (2d Dep’t 1996) (noting th@in a case where reasonable minds may
legitimately differ, the judgment of thefant’s natural guardian should prevail”).

2. Analysis

Viewing the proposed infant compromise in light of these familiar standards, the Court
finds it fair, reasonable, and in@.’s best interests. First,dfe is no evidence of collusion in
this case. Rather, Harvis represents that (1) the settlement was reached only after arm’s-length
bargaining with the defendants, (2) he does nuteisent any other parties to this litigation, and
(3) he has not received any compensation from defendants or their attorneys or representatives.
Harvis Decl. 1 4, 11, 12geN.Y. C.P.L.R. 81208(b) (requirg that such affirmations be
included in an infant’s attorn&ysubmission in support of a progakinfant compromise order).
Second, plaintiff's counsel has significant exigece with civil rights matters. Harvis
has been practicing civil rightaw since 2006. Harvis Decl.  10. He began his career at the
New York City Law Department, where he deded the City of New York and individual
defendants in numerous § 1983 actioBee Shebazz v. City of New York, etNgd. 14 Civ.
6417 (GHW), Dkt. 43, 11 4-8. Subsequently,dwenfled a private firm that specializes in §
1983 cases, through which he states he has brought “hundreds of such actions in the
Southern and Eastern Districts of New York, thetwvaajority of which involve claims of false

arrest, excessive force and/or malicious prosecutith.f 10.
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Third, the Court is satisfied that sufficient discovery was conducted to enable an
intelligent analysis of the issues and propassttiement. Harvis’s Declaration and Invoice
indicate that, before the miation session, he investigatAdC.’s allegations, conducted
document discovery, exchanged disclosures witerakants, and received and reviewed A.C.’s
medical recordsSeeHarvis Decl.  13; Invoicesee alsdurdine ex rel. Jurdine v. City of New
York No. 07 Civ. 2915 (CBA) (JO), 2008 WL 9746%0,*3 (E.D.N.Y. Apr. 8, 2008) (holding
that an “exchange of written discovery amdigsel’s investigation into the circumstances
surrounding the alleged unlawful arrest and detanvere sufficient tenable an intelligent
analysis of the issues ancthroposed settlement”) (adoptireport and recommendation).

Fourth, the Court finds that the terms of thenpoomise are adequate in light of the risks,
expenses, and likely rewards of litigatiohhe parties propose settle the matter for $50,000,
with a net total of $29,733.84 being placed irrdarest-yielding bank account for the sole use
and benefit of A.C. Proposed Order 11 2, 4Harvis rationally opinethat this sum is
reasonable because A.C.’s “physical injuriesugifonot inconsequential, are not ongoing or life-
threatening,” and A.C. “was not subjectedatoextended deprivation of his libertytfarvis
Decl. 11 7, 10. Further, he notes, the costiightion could well havesignificantly diminished
any award A.C. would have recovetead he proceeded to trial and wdbee id { 9 (noting
anticipated costs of protractétigation). Harvis is also aoect that A.C. faced material
litigation risks, because “dafdants stridently dispute[d] &.’s account and [had] viable
alternate theories to exgoh A.C.’s injuries.” Id. | 8;see Vitucci v. Winthrop Univ. HogNo.

12 Civ. 4328 (DRH) (GRB), 2014 WL 4659274 *at(E.D.N.Y. Sept. 17, 2014) (finding
proposed settlement reasonable where risksigdtion were greaand where establishing

defendants’ liability and damages from pldifginon-permanent injury presented challenges)



(adopting report and recommendation). Accordinglarvis reasonably note§tlhe settlement
ensures that plaintiff will receive compensatand not have to dealith the uncertainties of
protracted litigation . . . andlaws A.C. to avoid a depositidmmself, which, given his age,
could be an ordeal.1d.  9;see Orlander v. McKnighiNo. 12 Civ. 4745 (HBP), 2013 WL
4400537, at *5 (S.D.N.Y. Aug. 15, 2013) (noting thatltwould have “potential for trauma” for
the infant plaintiffs),C.A. ex rel. Arroyo v. City of New Yomko. 11 Civ. 3831 (LB), 2013 WL
764626, at *2 (E.D.N.Y. Feb. 28, 2013) (noting tbettling the infant’€ase would “avoid the
costs of full discovery ahlitigation as well as the uncertairgf plaintiff's ability to prevail on
her claims and prove her damages”).

Notably, similar cases have sedthor significantly less moneySee, e.gBaez v. City of
New YorkNo. 09 Civ. 2635 (RRM) (JO), 2010 WL 1992537 (E.D.N.Y. Apr. 21, 20&@prt
and recommendation adopte2D10 WL 1991521 (E.D.N.Y. Mal7, 2010) (finding infant
compromise of $15,000 reasonable where pfaiaiieged that defendants violated his
constitutional rights, as well dss rights against false arrest and false imprisonment under New
York law, when defendants tackled and beatnpifhj arrested him vthout probable cause, and
improperly charged him with robberylinally, Campbell’s view thahe proposed settlement is
fair for her son merits a degree of deferenBeeCampbell Aff. 2. These factors, in
combination, support the settlement sum.

With regard to the disposition of the sattlent proceeds, the Proposed Order specifies
that the settlement proceeds allocdted.C. are to be made to the order of Julia Campbell, as
custodian for A.C., and deposited in an accat@anco Popular, tated at 1046 Southern
Boulevard, Bronx, New York. Proposed Order 4.2The funds are to be invested in an

account yielding the highest rate of interest, ard@be held there for the sole use and benefit



of A.C., until A.C.’s 18th birthday!d. 11 4, 5. The Court finds thetis arrangement will serve
to “best protect the interest of thrdant.” Local Cvil R. 83.2(a)(3)see Doe v. MattingJyNo.

06 Civ. 5761 (JBW), 2007 WL 2362888, at *2 (E.DYNAug. 14, 2007) (approving settlement
that included similar provision for investmeaand maintenance te infant’s funds).

B. Attorneys’ Fees

1. Legal Standard for Assessing th&®easonableness of the Fee Award

Under New York Judiciary Law 8§ 474, whethlke amount of attorneys’ fees requested
as part of an infant compromise proceedingppropriate turns on whether it is “suitable
compensation for the attorney for his service [on] behalf othe . . . infant.”Allstate Ins. Co.
v. Williams No. 04 Civ. 4575 (CLP), 2006 WL 2711528,*4 (E.D.N.Y. Sept. 21, 2006)
(quotingWerner v. Leving276 N.Y.S.2d 269, 271 (Sup. Ct. Naussau Co. 1967)) (internal
guotation marks omitted). “[T]he Court hasiadependent obligation to scrutinize the
appropriateness of counsel’s reqeestompensation, so as to protect the interests of the infant
client.” D.J. ex rel. Robert2012 WL 5431034, at *3 (citing loal Civil R. 83.2(a)(2)).
Accordingly, contingency-fee agreements arbddreated by the Court as “advisory onig,;
and the contract between an infant’s attornaylagal guardian is onone of the elements
which the judge may take into consideration in fixing reasonable compensatite v.
DaimlerChrysler Corp.871 N.Y.S.2d 170, 173 (2d Dep’t 2008).

“The ‘starting point’ in analying whether claimed attorneyfees are appropriate . . . is
not [the plaintiff's] fee agreement, but rathire lodestar—the prodtiof a reasonable hourly
rate and the reasonable numbehofirs required by the caseD’J. ex rel. Robert2012 WL
5431034, at *6 (quotiniylillea v. Metro-N. R. C9.658 F.3d 154, 166 (2d Cir. 2011)). “In

determining a reasonable hourlyedor the lodestar calculatiothe Court looks to ‘hourly rates



prevailing in the district for similar servicgsovided by attorneys with comparable skill and
experience.”Abdell v. City of New YorilNo. 05 Civ. 8453 (RJS), 2015 WL 898974, at *2
(S.D.N.Y. Mar. 2, 2015) (quotingprint Commc’ns Co. L.P. v. Charigo. 13 Civ. 3846 (RA),
2014 WL 6611484, at *6 (S.D.N.Y.d\V. 21, 2014)). “Other factors twe considered are: ‘(1)
the time and labor required, the difficulty of tipgestions involved, and the skill required to
handle the problems presented, (2) the attorrexperience, abilityand reputation, (3) the
amount involved and the benefit flowing to the wascha result of #hattorney’s services, (4) the
fees awarded in similar cases) (8e contingency or certainbf compensation, (6) the results
obtained, and (7) thesponsibility involved.”Orlandi, 2011 WL 3874870, at *4 (quotirig re
Catherine K, 803 N.Y.S.2d 193, 194 (2d Dep’'t 2005)).
2. Analysis

The Proposed Order provides for an attorneys’ fee award of $16,406.92, which
constitutes one-third of the tb&ettlement award minus cost8roposed Order § 2; Harvis Decl.
1 5. The Court finds this awgireasonable and appropriate.

First, while the contingency-fee arrangement between Campbell and Harvis is “advisory
only,” similar contingency awards of one-thirdtbe plaintiff's recovery are common in § 1983
cases in this jurisdictionSee Orlandi2011 WL 3874870, at *5 (collecting casd3gnes Q. v.
Caesar No. 07 Civ. 1281 (CBA) (JO), 2009 Wa877155 (E.D.N.Y. Sept. 8, 2009) (adopting
report and recommendatioQrlander, 2013 WL 4400537, at *8 (one-third contingency fees are
“usual and customary” and Y been “routinely approved’Rodney v. City of New YogrKo. 13
Civ. 6179 (RRM) (VMS), 2015 WL 1014165, at *6 (ENDY. Mar. 6, 2015) (“New York courts
have generally approved payments that aretbing contingency arrangements in infant

compromises.”) (collecting caggadopting report and recommetida). And the proposed fee



award here is lower than an award of litaestar, calculated by rtiplying Harvis’s hours
worked by his hourly rate. In his submission to@wairt, Harvis explains that, while his retainer
agreement with Campbell set a $4f%urly rate for his legal sengs, the lodestar (reflected on
the Invoice he prepared) was calculated based agb400 hourly rate. Harvis Letter, at 1. The
Invoice indicates that Harviepent 44.6 hours of work on this case (including 0.8 hours of
administrative work, for which he bills $75 peyur), and that a paralegal spent 1.6 hours of
work (billing at a rate of $75). Application ah hourly rate of $400 for Harvis’s legal work
yields a total of $17,700 in attorneys’ fees. Hsthus seeks slightlgss than his lodestarSee
Johnson v. City of New Yqgrko. 08 Civ. 3673 (KAM) (LB), 2010 WL 5818290, at *5
(E.D.N.Y. Dec. 13, 2010)yeport and recommendation adopted as modifgéd1 WL 613373
(E.D.N.Y. Feb. 11, 2011) (approving fee requelsere one-third contingency fee was below

lead counsel’s lodestar).

! The $400 hourly rate that Harvis claims hasibheld reasonable by courts approving fee
awards in other civil rights Vesuits within this jurisdiction.”[C]onsistent precedent in the
Southern District reveals thatea awarded to experieed civil rights attorneys over the past ten
years have ranged from $250 to $600, and thes ffar associates have ranged from $200 to
$350, with average awards increasing over timiggCurtis v. Upward Bound Int’l, IncNo. 09
Civ. 5378 (RJS), 2011 WL 4549412, at *8 (S.D.N.Y. Sept. 27, 2@fLbtingLanzetta v.

Florio’s Enters., Inc. No. 08 Civ. 6181 (DC), 2011 WL 3209521, at *7 (S.D.N.Y. July 27, 2011)
(collecting cases)) (interhguotation marks omittedsee alsaGreene v. City of New Yqrkio.

12 Civ. 6427 (SAS), 2013 WL 5797121, at *3 (S.D.NOtt. 25, 2013) (same). A number of
courts in this district have found an hourlyeraf $400-$450 reasonable for law firm partners in
civil rights actions.See, e.gHandschu v. Special Servs. Div27 F. Supp. 2d 239, 246
(S.D.N.Y. 2010) (houy rate of $425);Tatum v. City of New Yorko. 06 Civ. 4290 (PGG),

2010 WL 334975, at *4 (S.D.N.Y. Jan. Z810) (hourly rates of $400 and $42S)immonds v.
New York City Dept. of CorrNo. 06 Civ. 5298 (NRB), 2008/L 4303474, at *5 (S.D.N.Y.

Sept. 16, 2008) (hourly rate of $400). Accagly, the Court finds tt a $400 hourly fee for
Harvis, who has been practicing for nearly 10 geard has extensive expgrce, is appropriate.
See also ShebaZakt. 43,  10.
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It is, further, apparent that Harvis devoteghgiicant time to representing A.C. Harvis
represents that he: (1) met with Campbell Ard. and investigatetheir allegations, (2)
facilitated A.C.’s pre-litigabn 8§ 50-H examination, (3) draftend filed the complaint, (4)
conducted document discovery and exchanged diss with defendants, (5) engaged in legal
research concerning issues presented in the, ¢8) engaged in sietment discussions, (7)
drafted a pre-mediation statement, and (8) atémaediation. Harvi®ecl. § 13; Invoice.

Finally, the Court finds that, fdhe reasons set forth karvis’'s Declaration, Harvis obtained a
favorable settlement for A.C. irght of the surrounding circumstance3eeHarvis Decl. 1 6—
10 (counsel’s reasons for recommending settlement). The Courtptieetedlds that the
$16,406.92 fee award is “suitable compensation'Harvis's work on behalf of A.CAllstate
2006 WL 2711538, at *4.

CONCLUSION

Based on its review of the submissions by ceuft the infant and the infant’s mother
and guardian, the Court finds theposed settlement of the ates by Campbell on behalf of her
infant son, A.C., in the amount of $50,000, faéi@sonable, and proper. In addition, the Court
grants Harvis’s request for $16,406i82ttorneys’ fees and $779.24dasts. The Court orders
that the remaining $29,733.34—factoring in a déidacof $3,090 in satisfaction of a lien on
plaintiff's assets—be depositedam interest-bearingccount in Banco Popular, located at 1046
Southern Boulevard, Bronx, New York. The accalrll be in the name of Campbell and shall
be held for the sole use and benefit of Au@til he reaches the age of 18, except upon order of
the Court. The bank shall, witholurther court order, pay over &aC. all monies held in that

account when he reaches age 18.

11



The Court will retain jurisdiction over this matter for the purposes of enforcing the infant
compromise order and the terms of the underlying settlement, and hearing and determining

applications for the release of funds under the infant compromise order.

SO ORDERED. WA GA}D&‘W

Paul A. Engelmayer V
United States District Judge

Dated: November 10, 2015
New York, New York
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